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This  yolame  oontainB  167  oases,  in  which  opinions  were  written  by 
the  Justices  as  follows:  Hobton,  G.  J.,  26;  YAiiSiiTiNX,  J.,  26;  Johnston, 
J.,  26;  and  by  the  Gommissioners  as  follows:  Simpson,  G.,  26;  Gbxsn, 
G.,  26;  Stbang,  G.,  26.  In  14  oases  per  curiam  opinions  only  were  filed. 
Ghief  Justice  Hobton  filed  separate  opinions  in  foar  oases,  oononrring 
in  two,  (pp.718,  726,)  and  dissenting  in  two,  (pp.96, 196.)  Mr.  Justice 
Yalxntinx  filed  separate  opinions  in  six  oases,  oononrring  in  one, 
(  p.  669,)  oononrring  specially  in  two,  (  pp.  172,  206,)  and  dissenting  in 
three,  (pp. 280,  716,  726.)  Mr.  Justice  Johnston  filed  one  separate  dis- 
senting opinion,  (p.  179.) 

All  oases  decided  prior  to  March  1,  1892,  and  not  before  reported, 
(except  16  in  which  opinions  were  filed  in  February,  1892,)  are  contained 
in  this  Tolnme. 


ERRATA. 
Page  122:  Line  18  from  bottom,  for  "89"  read  93, 
Page  221:  Line  11  from  bottom,  insert  "if*  before  is. 
Page  873:  Line  19  from  top,  for  "46  id."  read  46  id. 
Page  402:  Line  6  of  proposition  2  of  syllabus,  for  "are"  read  is. 
Page  414:  Line  16  from  bottom,  after  "and"  insert  being. 
^age  466:  Line  1  of  proposition  1  of  syllabus,  for  "mortgagor  "  read 
mortgagee. 

Page  669:  Subhead  at  top  should  be  Concurring  Opinion, 
Page  668:  Line  11  from  bottom,  for  "22"  read  220. 
Page  628:  Line  12  from  top,  for  "the"  read  their. 
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IN  nEnowAn- 


Be  ft  Remembered,  That  on  Friday,  the  5th  day  of  Feb- 
ruary, 1892,  before  the  Supreme  Court  of  the  State  of  Kansas, 
at  the  supreme  court  room,  in  the  city  of  Topeka,  the  following 
proceedings  were  had,  and  remain  of  record  in  said  court : 

And  now  comes  John  W.  Day,  Esq.,  and  presents  to  the  court 
the  following: 

^May  it  please  the  Court:  At  the  late  meeting  of  the  Kansas  State 
Bar  Aseoeiation,  Hon.  Samuel  A.  Kingman,  ex-ohief  jostioe  of  this  court, 
Hon.  J.  W.  Sutherland,  and  John  W.  Day,  were  commissioned  on  behalf 
of  said  association  to  present  to  the  court  an  appropriate  memorial  in 
commemoration  of  the  Honorable  Lawrence  D.  Bafleji  one  of  the  first 
associate  justices  of  this  court,  who,  on  the  15th  day  of  August,  1891,  de- 
parted this  life,  at  the  historic  city  of  Lawrence,  Kas.,  at  the  adyanoed 
age  of  71  years,  11  months,  and  19  days.  On  behalf  of  the  committee, 
I  haye  been  delegated  to  present  to  the  court  the  memorial  they  haye 
prepared,  and  moye  the  court  to  direct  the  clerk  to  enter  the  same  upon 
the  journal  of  the  proceedings  of  the  court. 

**  It  is  with  some  embarrassment  that  I  come  to  the  performance  of 
the  duty  assigned  to  me,  because  it  would  seem  more  in  harmony  with 
the  occasion  that  the  chairman  of  the  committee,  the  yenerable  Samuel 
A.  Kingman,  who  was  long  associated  with  the  deceased  upon  the  bench, 
preeebt  this  memorial  to  the  cotirt.  It  is,  too,  with  sadness,  not  un- 
mixed with  pleasure,  that  I  bring  to  you  this  memorial  of  our  deceased 
friend  and  brother — sadness  because  of  the  departure  from  our  sight 
and  our  association  of  one  whom  some  of  us  have  known  so  long,  so 
well,  and  so  fayorably;  yet  our  sorrow  is  mingled  with  pleasurable 
recoUeotions  of  his  many  yirtues,  his  sterling  manhood,  and  his  faith- 
fulness in  the  discharge  of  all  the  duties  of  an  honorable  and  patriotic 
citizen,  alike  in  priyate  life  and  public  position. 

■'Lawrence  D.  Bailey  was  born  at  Sutton,  in  Merrimao  county,  New 
Hampshire,  August  26,  1819.  He  was  admitted  to  the  bar  in  his  natiye 
state  in  1846,  and  remoyed  to  Kansas  territory  in  the  spring  of  1857. 
He  took  up  his  residence  in  the  new  territory  at  a  time  when  two  an- 
tagonistic parties  were  contending  for  supremacy — one  endeayoring 
to  permanently  engraft  the  curse  of  human  slayery  on  and  into  the 
institutions  of  the  new  state  soon  to  be  erected,  and  the  other  aa 
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earnestly  determined  to  rededioate  to  freedom  and  free  institations  the 
yirgin  soil  of  this  central  territory,  from  which  it  had  been  wrested  by 
congressional  legislation.  With  the  fire  of  New  England  liberty  bnrn- 
ing  in  his  breast,  and  with  the  firmness  and  steadfastness  of  the  rook- 
ribbed  hills  among  which  he  had  spent  the  years  of  his  youth  and  early 
manhood,  he  threw  the  weight  of  his  influence  on  the  side  of  liberty 
and  free  institutions  in  Kansas,  and  at  once  became  a  prominent  factor 
in  promoting  the  cause  of  the  free-state  party. 

**The  memorial  here  presented  gives  a  brief  outline  of  the  valuable 
public  services  of  Judge  Bailey  to  the  state,  and  I  need  not  more  par- 
ticularly refer  to  them.  I  leave  it  to  others  more  intimately  associ- 
ated with  him  to  speak  of  his  life,  his  disposition,  his  temper,  his 
eccentricities,  his  public  services,  his  inherent  honesty  of  purpose,  and 
the  tenacity  with  which  he  held  fast  to  his  settled  convictions  of  right, 
justice,  and  equity. 

"I  move  the  court  that  an  order  be  made  that  this  memorial  of  our 
departed  brother  be  spread  at  length  upon  the  journal  of  the  proceed- 
ings of  the  court." 

MEKIORIAL. 

^^May  it  plecue  the  Court:  At  the  late  meeting  of  the  Kansas  State  Bar 
Association,  Samuel  A.  Kingman,  J.  W.  Sutherland,  and  John  W.  Day 
were  commissioned  to  present  to  the  Supreme  Court  of  Kansas  a  brief 
memorial  in  commemoration  of  the  late  ]Liawrence  D.  Bailey,  who  was 
one  of  the  first  associate  justices  of  this  court.  Said  committee  re- 
spectfully submit  the  following  report: 

"  Lawrence  D.  Bailey  was  born  at  Satton,  Merriiaao  county,  New  Hampehire,  August 
26, 1819.  He  receired  an  academic  education,  and  was  admitted  to  the  bar  in  1846.  He 
removed  to  the  territory  of  Kansas  in  April,  1867,  and  settled  upon  a  "  claim  *'  in  Doug- 
las county.  The  same  year  he  removed  to  Emporia,  and  there  opened  the  first  law 
office  in  that  part  of  the  present  state. 

"At  the  election  of  state  officers,  held  December  6, 1869,  under  the  Wyandotte  con- 
stitution, the  judges  of  the  supreme  court  chosen  were  Thomas  Ewing,  jr.,  chief  justice, 
to  serve  for  six  years;  Samuel  A.  Kingman,  associate  justice,  for  four  years;  and  Law- 
rence D.  Bailey,  associate  justice,  for  two  years.  Judge  Bailey  was  subsequently  elected 
to  the  same  position  for  a  full  term/)f  six  years,  and  held  the  office  for  eight  years,  from 
1861  to  1869,  when  he  was  succeeded  in  January,  1869,  by  Daniel  M.  Valentine. 

"Subsequent  to  his  retirement  from  the  bench,  Judge  Bailey  devoted  much  of  his 
time  to  agricultural  pursuits.  He  served  as  a  member  of  the  I^^lature  a  number  of 
years.  He  was  the  founder  of  the  Eantas  J^brmer,  an  agricultural  paper  that  is  still 
published  in  the  city  of  Topeka.  He  was  for  four  years  president  of  the  Kansas  State 
Agricultural  Society  and  the  State  Board  of  Agriculture.  His  latter  years  were  spent 
jn  the  western  part  of  the  state,  his  home  being  at  Garden  City,  in  Finney  county.  He 
died  at  Lawrence,  Kas.,  on  the  16th  day  of  August,  1891,  at  the  advanced  age  of  71  years. 

"Those  who  knew  him  well  have  pleasurable  recollections  of  his  many  virtues,  his 
sterling  manhood  and  manliness,  his  uniform  courtesy,  his  faithful  discharge  of  his 
public  and  official  duties,  of  his  honorable  life,  and  as  a  patriotic  citizen  of  the  com- 
monwealth. He  had  the  universal  respect  of  the  people,  and  in  his  death  the  state  has 
lost  an  honoraole  and  honored  citisen,  for  he  was  an  honest  man,  and  an  upright  and 
just  judge.  Samuel  A.  Kingman. 

J.  W.  Sutherland. 
John  W.  Day." 
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Mr.  Justiee  D.  M.  Valentine  remarked  as  follows  concerning 
the  above  memorial  : 

'*I  oonoar  in  all  that  has  been  said  commendatory  of  Jadge  Bailey. 
Oar  acquaintance  commenced  more  than  30  years  ago,  and  developed 
into  a  mntnal  friendship  which  continued  unbroken  up  to  the  day  of 
his  death.  Judge  Bailey  was  an  honest,  honorable  and  conscientious 
man,  and  was  also  a  man  of  strong  convictions,  of  strong  likes  and  dis- 
likes, and  was  sometimes  seemingly  impulsive,  but  at  all  times  and  in 
all  cases  he  was  a  true  friend.  His  literary  attainments  were  excellent. 
He  enjoyed  poetry  most,  though  he  seldom  attempted  to  write  any. 
But  from  his  love  and  devotion  to  poetry,  he  procured  a  much  more 
extended  knowledge  of  poetry  and  the  poets  than  is  usually  possessed 
by  educated  men,  or  is  usually  found  among  members  ot  our  profes- 
sion, whether  on  the  bench  or  at  the  bar.  As  to  prose,  he  had  command 
of  and  wrote  the  most  excellent  English.  For  all  bis  good  qualities  of 
head  and  heart,  he  deserves  to  be  remembered  by  the  bench  and  bar  of 
this  state."  '     •  . 

And,  thereupon,  it  is  ordered  by  the  court  that  the  said  mo- 
tion be  allowed ;  that  the  said  memorial,  together  with  the  re- 
marks concerning  the  same,  be  spread  upon  the  journal.  It  is 
further  ordered  that,  as  a  mark  of  respect  for  the  memory  of 
ex-Justice  Lawrence  D.  Bailey,  this  court  do  now  adjourn  for 
the  day. 
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SUI^REME     O  OTJRT, 

STATE  OF  KANSAS. 


JULY   TERM,  1891, 


PRESENT: 
Hon.  albert  H.  HORTON,  Chief  Justice. 
Hon.  DANIEL  M.  VALENTINE,)  ^  Justices 

Hon.  WILLIAM  A.  JOHNSTON,   |  ^^^o^iate  Justices. 


The  Dwelling-House  Insurance  Company  v.  L  C. 
Johnson  et  aL 

1.  Ihsubanob — Action  on  Policy — Evidence  and  Instructional  not  Within 
Issues,  In  an  action  to  recover  on  a  policy  of  insaranoe,  the  plain- 
tiff alleged  the  contract  of  insnrance,  the  loss  by  fire  and  the  refusal 
of  payment.  The  insnrance  company  answered  that  a  material  con- 
dition of  the  contract  had  been  broken,  and  that  the  rights  of  the 
assured  under  the  policy  had  been  forfeited.  The  plaintiff  replied 
by  a  general  denial.  On  the  trial,  proof  was  offered  over  objection 
tending  to  show  that  the  company  had  waived  the  condition  and  was 
estopped  from  taking  advantage  of  the  forfeiture,  and  also  that  since 
the  loss  a  final  compromise  and  settlement  had  been  agreed  upon  be- 
tween the  asBored  and  an  agent  of  the  company.  Heldj  That  this 
evidence  and  the  instroctions  based  thereon  were  not  within  the  is- 
saee  and  should  have  been  excluded. 

2.  EsTOPPXii — Acts  to  be  Pleaded,  All  acts,  representations  and  con- 
duct relied  on  as  an  estoppel  should  be  specially  pleaded  before  evi- 
dence to  establish  the  same  can  be  received. 

Error  from  Shawnee  District  Court, 

AcrriON  to  recover  on  a  fire  insurance  policy.     Judgment 
for  plaintiffs,  Johnson  &  WUliamSy  at  the  April  term,  1888. 

1  -47KAfl. 
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iDsnranoe  Co.  ▼.  Johnson. 

The  defeDdaDt  Company  briDgs  the  case  here.     The  opinioQ 
states  the  facts. 

Rossingtony  Smith  &  Dallds,  and  P.  L,  Soper,  for  plaintiff* 
in  error. 

David  Overmyer,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  brought  by  Johnson  & 
Williams  upon  a  fire  insurance  policy  issued  by  the  Dwelllng- 
House  Insurance  Company.  In  their  petition  they  set  forth 
the  contract  of  insurance,  the  payment  of  the  premium,  the 
destruction  by  fire  of  some  of  the  property  insured,  on  De- 
cember 26, 1886;  that  the  loss  sustained  was  $1,600,  and  that 
the  company  had  refused  to  pay  the  loss,  although  the  plain- 
tiffs had  performed  all  the  conditions  of  the  policy  incumbent 
upon  them.  The  defendant  answered,  admitting  the  execu- 
tion of  the  policy,  but  alleging  a  breach  of  the  condition  of 
the  same  in  regard  to  incumbrances.  The  company  averred 
that  in  the  written  application  for  insurance,  upon  the  faith 
of  which  the  policy  was  issued,  Johnson  &  Williams  repre- 
sented and  declared  that  they  were  the  absolute  owners  of  the 
property  sought  to  be  insured,  and  that  their  property  was 
uuincuml)ered,  when  in  fact  there  was  upon  the  property  at 
the  time  of  the  execution  of  the  policy  a  mortgage  lien  and 
incumbrance;  and  it  alleged  that  there  was  a  provision  of 
the  policy  to  the  effect  that  if  the  interest  of  the  insured  in 
the  property  was,  at  the  time  of  the  execution  of  the  policy, 
or  should  become,  any  other  or  less  than  a  perfect  legal  and 
equitable  title,  free  from  all  liens  whatever,  except  as  stated 
in  writing  upon  the  policy,  then  the  policy  should  be  abso- 
lutely void.  It  was  further  alleged  that  the  insured,  without 
the  knowledge  or  consent  of  the  company,  and  in  violation  of 
the  provisions  of  the  policy,  executed  and  delivered  another 
mortgage  upon  the  property,  after  the  execution  of  the  policy, 
and  before  the  loss  occurred.  The  reply  of  Johnson  &  Will- 
iams was  a  denial  of  the  foregoing  facts  alleged  in  the  answer. 
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Opinion  of  the  Court. 


The  trial  r^ulted  in  a  verdict  and  judgment  against  the  com- 
pany, and  it  complains  of  the  ruling  of  the  court  in  admitting 
testimony  and  in  instructing  the  jury. 

On  the  trial  the  plaintiffs  below  were  permitted  to  offer 
proof  tending  to  establish  a  waiver  of  the  condition  of  the 
policy  respecting  incumbrances,  and  such  as  would  estop  the 
company  from  urging  the  forfeiture  against  a  recovery  on  the 
policy.  It  is  undisputed  that  at  the  time  the  contract  of  in- 
surance was  made  there  was  a  mortgage  of  $3,500  upon  the 
property  insured,  and  it  had  not  been  discharged  when  the 
loss  occurred.  Testimony  was  given,  over  objection,  that  the 
agent  wrote  the  answers  in  the  application  respecting  incum- 
brances after  it  had  been  signed  by  the  assured,  and  also  tend- 
ing to  show  that  the  agent  knew  of  the  existence  of  the 
mortgage  when  the  contract  of  insurance  was  made.  The 
court  instructed  the  jury  that — 

'^As  the  local  agent  might  by  contract  indorsed  on  the  pol- 
icy have  waived  the  answer"  to  the  questions  with  respect  to 
incumbrances,  or  might  have  waived  the  condition  concerning 
the  mortgage,  so  he  may,  by  acts  and  conduct  of  dealing  with 
the  assured,  do  that  which  amounts  to  such  waiver.'' 

Testimony  was  also  introduced  concerning  a  settlement 
made  by  one  Peck,  an  adjuster  of  the  company,  shortly  after 
the  fire  occurred,  by  which  it  was  agreed  between  the  insured 
and  the  adjuster  that,  if  a  reduction  of  $112  was  made  from 
the  amount  claimed,  the  loss  would  be  paid  at  onoe.  In  re- 
spect to  this  defense  the  court  charged  the  jury: 

"If  you  find  from  the  evidence  that,  after  the  loss  by  fire 
of  the  insured  property,  on  or  about  January  22, 1887,  Peck, 
the  adjuster  of  the  company  defendant,  went  on  the  plaintiffs' 
premises  and  assisted  the  plaintiffs  to  make  the  proof  of  loss, 
and  that  said  adjusting  agent  had  full  knowledge  of  the  mort- 
gage on  the  premises  of  the  plaintiffs,  if  there  was  a  mort- 
gage, aad  that  said  adjusting  agent  of  defendant,  with  full 
knowledge  of  all  the  facts,  agreed  with  the  plaintiffs,  as  a  final 
settlement  of  the  loss,  to  pay  plaintiffs  the  sum  of  $1,488,  as 
such  settlement,  and  that  the  plaintiffs  agreed  with  the  adjust- 
ing agent  of  defendant  to  accept  $1,488  in  full  satisfaction 
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of  the  loss  under  this  policy,  then  the  parties  should  stand  by 
this  settlement,  and  your  verdict  should  be  for  the  plaiutiffis 
for  $1,488,  with  interest  at  7  per  cent  from  the  time  this  sum 
was  made  payable  by  the  agreement  of  the  parties,  if  you 
find  there  was  such  agreement  entered  into." 

It  is  said  that  the  amount  named  in  the  verdict  of  the  jury 
corresponds  with  the  amount  mentioned  by  the  court  in  its  in- 
struction. It  is  insisted  that  this  evidence  and  these  instruc- 
tions are  not  within  the  issues  or  warranted  by  the  pleadings 
in  the  case,  and  we  are  forced  to  that  conclusion.  The  con- 
duct and  acts  of  the  agent  and  the  adjuster  relied  on  as  a 
waiver  form  an  important  condition  of  the  contract,  and,  to 
estop  the  company  from  claiming  a  forfeiture,  should  have 
been  specially  pleaded,  and  the  same  may  be  said  respecting 
the  compromise  and  settlement  which  has  been  referred  to. 
This  was  new  matter,  which  should  have  been  set  forth  in  the 
reply  with  frankness  and  certainty,  so  that  the  company  could 
have  been  prepared  to  meet  the  issues  with  its  proof.  As  the 
issues  were  framed,  the  company  had  no  notice  that  the  as- 
sured would  make  any  claim  of  waiver  or  estoppel.  They 
set  up  in  their  petition  the  contract,  the  loss,  and  the  refusal 
of  payment.  The  company  answered  that  certain  conditions 
of  the  contract  had  been  broken,  and  hence  no  recovery  could 
be  had.  The  assured  replied  by  a  mere  denial,  which  was 
nothing  more  than  to  say  that  no  breach  had  occurred.  It 
gave  no  intimation  that  the  assured  admitted  the  existence  of 
an  incumbrance,  but  insisted  that  the  company  was  estopped 
to  take  advantage  of  a  forfeiture.  The  condition  alleged  to 
have  been  broken  was  an  important  oue.  In  respect  to  it, 
the  court  charged  the  jury  that  a  breach  of  the  same  would 
render  the  policy  void  and  defeat  a  recovery,  unless  the  com- 
pany was  estopped  by  its  own  acts  or  had  waived  the  warranty 
given  by  the  assured.  If  the  acts  of  waiver  and  estoppel  had 
been  pleaded,  there  was  sufficient  testimony  produced  by  plaia- 
tiiFs  below  to  warrant  the  instructions  given  by  the  court. 
Undoubtedly  an  agent  clothed  with  the  authority  or  apparent 
authority  of  the  agent  in  this  case  may  waive  the  conditions 
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and  stipulations  in  the  policy,  and  might  also  by  his  knowl- 
edge and  acts  estop  the  company  from  availing  itself  of  a 
breach  of  condition  or  a  forfeiture  in  certain  cases.     The  evi- 
dence given  to  the  jury  on  this  subject,  however,  did  not  con- 
trovert the  truth  of  the  defense  pleaded  by  the  company,  but 
practically  admitted  it,  and  then  assigned  reasons  why  the 
company  should  not  be  permitted  to  avail  itself  of  such  a  de- 
fense.    It  is  uniformly  held  that  a  waiver  or  es- 
•cistobe"      toppel  must  be  specially  pleaded  before  evidence 
to  establish  the  same  can  be  admitted.     Under 
our  code,  the  facts  relied  upon  as  a  ground  of  action  or  de- 
fense must  be  clearly  and  concisely  stated  and  a  definite  issue 
presented,  so  that  the  opposite  party  may  not  be  taken  by 
surprise  upon  the  trial,  but  may  be  fairly  notified  of  what  he 
is  required  to  meet.     The  new  matter  introduced  in  this  case 
was  not  put  in  issue  by  the  pleadings,  and  the  company  may, 
as  it  alleges,  have  been  taken  by  surprise  and  wholly  unpre- 
pared with  its  proof  to  contest  the  new  issue.     Neither  the 
evidence  introduced   nor  the  instructions  based 

L  iDsnrance  —  -i  i  i  i       i . 

fc'ion^o^^poi^  thereon  are  warranted  under  the  pleadings  as 
S?!li'i?™*^'  they  exist,  and  before  they  can  be  properly  re- 
araes.  ^j^^j  ^^^  reply  must  be  amended.  As  tending 
to  sustain  this  conclusion,  we  cite  Insurance  Co.  v,  McLana- 
than,  11  Kas.  533;  Railroad  Co.  v.  G^rot?e,.39  id.  731;  Rail- 
road Co.  V.  Irwiny  35  id.  .286 ;  Insurance  Co.  v.  HutchinSy  53 
Tex.  61;  Hayes  v.  Mxd.  Pro.  Ass\  76  Va.  225;  Lumbert  v. 
Palmer,  29  Iowa,  104;  Northrup  v.  Insurance  Co.,  47  Mo. 
435 ;  Warder  v.  Baldwin,  5 1  Wis.  450 ;  Delphi  v.  Startzman, 
104  Ind.  343;  PhUlips  v.  Van  Schaick,  37  Iowa,  229;  Dale 
V.  Turmr,  34  Mich,  405;  Pom.  Rem.,  §§556,  590,  661. 

Error  is  assigned  on  the  refusal  of  the  court  to  permit  an 
amendtuent  of  the  answer  just  before  entering  upon  the  trial. 
The  facts  set  forth  in  the  proposed  amendment  constituted  a 
defense,  but  the  record  fails  to  show  any  sufficient  reason  for  the 
delay  in  presenting  this  defense,  and,  as  the  matter  of  amend- 
ment at  that  stage  of  the  proceeding  is  largely  within  the  dis- 
cretion of  the  court,  we  cannot  hold  the  ruling  to  be  a  reversible 
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error.  As  thei^  must  be  a  new  trial  of  the  case,  an  opportu- 
nity will  be  given  to  both  parties  to  amend  their  pleadings, 
and  the  objections  suggested  can  thus  be  overcome. 

We  find  nothing  more  in  the  record  that  requires  attention^ 
but  the  errors  mentioned  compel  a  reversal  of  the  judgment 
and  the  granting  of  a  new  trial. 

All  the  Justices  concurring. 


Charles  J.  Kebndt  v.  The  Board  op  Commissioners 
OP  Cheyenne  County. 

DxrxoTiYX  Bboobd  —  Cose,  Dismissed.  Where  the  record  on  appeal 
shows  that  the  findings  and  judgment  are  entitled  in  another  ease, 
withont  any  explanation  other  than  by  oonnsel  for  plaintifiP  in  error 
in  their  brief,  to  the  effect  that  the  same  were  adopted  by  the  trial 
conrt  from  the  other  case,  without  changing  the  title,  the  petition  in 
error  will  be  dismissed. 

Error  from  Cheyenne  District  Oourt. 
The  opinion  states  the  case. 

8.  W.  MoElroy,  and  8.  B.  Bradfordy  for  plaintiff  in  error. 

Opinion  by  Simpson,  C.  :  The  record  of  this  case  is  in  a 
peculiar  condition.  Most  of  the  proceedings  are  entitled  in 
one  case,  while  the  findings  and  judgment  are  entitled  in  an* 
other  case,  with  different  parties  plaintiff  and  defendant.  This 
purports  to  be  the  record  of  the  case  of  ".Charles  J.  Kerndt 
V.  Castle,  Swartz  and  M cCullough,  County  Commissioners  of 
Cheyenne  county."  The  findings  and  judgment  are  entitled 
in  the  case  of  "Thomas  J.  McCarty  and  R.  W.  Joqua,  ex  reL, 
V.  Edwin  N.  Phillips,  Clerk  District  Court."  Counsel  for 
plaintiff  in  error  in  their  brief  say  that  this  is  caused  by  the 
trial  court  adopting  for  its  findings  and  judgment  those  of 
another  case,  without  changing  the  title  of  the  other  case. 
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The  record  itself  does  not  contain  any  hint  or  reference  to 
such  adoption,  and  we  are  bound  by  that,  rather  than  the  state- 
ment of  counsel  outside  the  record.  No  briefs  are  filed  by 
counsel  for  the  defendants  in  error,  or  no  stipulations  filed  ex- 
plaining the  record. 

We  recommend  that  the  petition  in  error  be  dismissed. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


The  Atchison,  Topeka  &  Santa  F6  Railroad  CJom- 
PANY  V.  Samuel  A.  Temple. 

Cabbibb — Injwriea  to  Stobk — Notice  of  Claim,  A  oontraot  between  a 
railroad  company  and  a  shipper  of  stock  stipulated  that,  as  a  con- 
dition precedent  to  his  right  to  recover  damages  for  any  loss  or  in- 
jury to  such  stock,  he  should  give  notice  in  writing  to  some  officer 
of  the  railroad  company,  or  its  nearest  station  agent,  before  the  re- 
moval of  such  stock  from  the  place  of  delivery.  In  an  action  to 
recover  damages  for  injuries  to  such  stock  while  en  route^  where  the 
condition  of  the  stock  was  made  known  to  the  station  agent  of  the 
railroad  company  at  the  place  of  destination,  and  such  agent  con- 
sented to  the  removal  of  the  stock  from  the  car,  and  had  an  oppor- 
tunity to  examine  and  inspect  the  animals  after  such  removal  and 
before  they  had  mingled  with  other  stock  or  been  removed  from  the 
place  of  destination,  and  a  written  notice  for  damages  was  transmit- 
ted to  the  claim  agent  of  the  railroad  company  within  four  days  after 
the  removal  of  the  stock  from  the  oar;  and  10  days  thereafter,  upon 
the  death  of  one  of  the  animals,  a  subsequent  notice  for  damages 
was  given  to  the  railroad  company:  Held^  That  there  had  been  a  sub- 
stantial compliance  with  the  contract,  upon  the  part  of  the  shipper. 

Error  from  Finney  Didrict  Court. 

The  facts  appear  in  the  opinion.  Judgment  for  the  plain- 
tiff, Temple^  at  the  August  term,  1888.  The  defendant  Rail-- 
road  Company  brings  the  case  to  this  court 
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Geo,  R.  Pecky  A.  A.  Hurd,  and  J.  G.  Egan^  for  plaiDtiflf 
in  error. 

Browtiy  Bierer  &  Cotteraly  for  defendant  in  error. 

Opinion  by  Green,  C.  :  This  was  an  action  for  damages, 
commenced  in  the  district  court  of  Finney  county,  by  Samuel 
A.  Temple  against  the  Atchison,  Topeka  &  Santa  F6  Railroad 
Company.  The  plaintiff  alleged  that  on  the  21st  day  o£ 
March,  1887,  he  shipped  over  the  defendant's  railroad,  from 
Kansas  City  to  Pieroeville,  Kas.,  a  bay  mare  and  three  mules; 
that  a  written  contract  for  the  transportation  of  the  stock  was 
made,  a  copy  of  which  was  attached  to  his  petition ;  that  the 
railroad  company  broke  the  contract  by  negligently  and  vio- 
lently striking  the  car  in  which  the  stock  was  being  trans- 
ported against  another  car,  and  thus  throwing  the  animals 
together  upon  the  floor  of  the  car  and  injuring  them,  result- 
ing in  the  death  of  the  mare  and  the  crippling  of  the  mules  ; 
that  the  condition  of  the  stock  was  made  known  to  the  ageat 
of  the  railroad  company  at  Pierceville  while  they  were  in  the 
car  at  the  station ;  that  the  agent  inspected  the  stock,  and  con- 
sented and  requested  that  the  mare  and  mules  be  removed 
from  the  car,  and,  after  such  removal  and  before  they  had 
been  intermingled  with  other  stock,  inspected  the  injured  ani- 
mals; and-  that,  before  bringing  suit  and  after  the  death  of 
the  mare,  written  notice  was  given  to  the  defendant,  through 
its  agent,  of  the  plaintiff's  claim  for  damages.  The  contract 
of  shipping  contained  the  following  condition: 

**Aud  for  the  consideration  before  mentioned,  said  party  of 
the  second  part  further  agrees  that,  as  a  condition  precedent 
to  his  right  to  recover  any  damages  for  loss  or  injury  to  said 
stock,  he  will  give  notice  in  writing  of  his  claim  therefor  to 
some  officer  of  said  party  of  the  first  part,  or  its  nearest  sta- 
tion agent,  before  said  stock  is  removed  from  place  of  desti- 
nation above  mentioned,  or  from  the  place  of  delivery  of  the 
same  to  said  party  of  the  second  part,  and  before  said  stock 
is  mingled  with  other  stock.'' 

The  defendant  filed  a  general  denial,  and  for  a  further  de- 
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feDse  alleged  that  the  plaintiff  had  Dot  complied  with  the 
coDditioD  pi^jBcedent  in  the  contract  for  transportation,  requir- 
ing written  notice  of  the  claim  for  damages.  The  defendant 
filed  a  demurrer  to  the  plaintiff's  evidence,  which  was  over- 
ruletl.  No  evidence  was  introduced  upon  the  part  of  the  de- 
fendant. The  jury  returned  a  verdict  for  the  plaintiff  for 
the  sum  of  $345.  A  motion  for  a  new  trial  was  overruled, 
and  judgment  was  rendered  on  the  verdict. 

The  plaintiff  in  error  brings  the  record  here  for  review, 
and  the  principal  assignment  of  error  is,  that  there  was  not 
such  a  substantial  compliance  with  the  condition  precedent, 
as  to  a  written  notice  of  a  claim  for  damages  uuder  the  con- 
tract, as  to  entitle  the  plaintiff  to  recover.  Complaint  is  made 
that  the  court  refused  certain  instructions  asked  for  by  the  de- 
fendant in  error,  to  the  effect  that  if  the  plaintiff  did  not  give 
a  written  notice  of  his  claim  for  damages  to  some  offioer  of 
the  railroad  company,  or  its  nearest  station  agent,  before  the 
stock  was  removed  from  the  place  of  destination  or  place  of 
delivery,  and  before  they  were  mingled  with  other  stock,  that 
then  their  verdict  should  be  for  the  defendant.  Further,  that 
if  they  should  find  from  the  evidence  that  the  plaintiff  did 
not  serve  upon  the  defendant  a  written  demand  for  damages 
for  injury  or  loss  of  the  mare  in  question  until  April  7, 1887, 
after  the  death  of  the  mare  and  her  removal  from  the  place 
of  destination  or  delivery,  or  after  the  animals  had  mingled 
with  other  stock,  then  their  verdict  should  be  for  the  defend- 
ant. We  think  the  instructions  requested  were  pro|>erly  re- 
fused. Upon  this  branch  of  the  case  the  court  instructed  the 
jury  as  follows: 

*' You  are  instructed  that  the  railroad  company  has  a  right 
to  limit  their  responsibilities  to  the  owners  in  the  carryiitg  of 
stock  or  g(Kxls  by  a  special  contract,  so  long  as  the  limitation 
does  not  affect  their  liability  on  account  of  negligence  or  mis- 
conduct. Plaintiff  further  alleges  that  the  animals  were  re- 
moved from  the  car  in  which  the  injury  was  sustained  by  the 
advice  and  with  the  knowle<lge  and  the  consent  of  the  employes 
of  the  defendant  prior  to  the  time  that  written  notice  was 
given  of  any  claim  of  damage  because  of  said  injuries.    Should 
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you  find  from  the  testimoDj  that  the  aDimals  were  so  removed, 
and  that  the  mare  died  from  the  injuries  so  received,  and  that 
the  mules  were  injured  so  as  to  be  depreciated  ih  value,  and 
that  the  death  of  the  mare  and  the  injuries  to  the  mules  were 
caused  hy  the  carelessness  and  n^ligence  of  the  agents  and 
servants  of  the  defendant  company,  and  that  the  company  had 
a  good,  fair  and  reasonable  op|K>rtunity  to  examine  and  in- 
spect all  of  such  stock,  and  to  know  of  its  condition  after  it 
was  removed  without  unreasonable  inconvenience,  you  will 
then  find  that  the  service  of  the  notice  of  application  for  dam- 
ages was  made  in  due  time,  and  that  the  company  is  not  ab- 
solved from  liability  because  of  the  fact  that  the  written  notice 
introduced  in  the  testimony  was  not  served  upon  the  station 
agent  or  other  em  ploy  6  of  the  company  named  in  said  contract 
prior  to  the  removal  of  the  stock  from  the  car  at  the  place  of 
destination.  The  purpose  of  such  notice  is  that  the  company 
may  have  a  fair  and  reasonable  opportunity  of  examination 
and  inspection  of  the  condition  of  the  live  stock  transported 
under  its  management  before  it  shall  be  placed  beyond  its 
reach  or  beyond  the  possibility  of  certain  identification." 

The  court  stated  the  law  correctly.  The  plaintifi*  in  error 
seems  to  rely  upon  the  cases  of  Goggin  v,  K.  P.  Rly,  Co.,  12 
Bias.  416,  and  Sprague  v.  Mo.  Pac.  Rly,  Co.,  34  id.  352.  In 
the  former  case,  no  written  notice  was  given  for  more  than  a 
year  after  the  cattle  were  injured;  and  in  the  latter  case,  no 
notice  was  given  before  suit  was  commenced.  In  the  case  be- 
fore us,  written  notice  was  given  within  a  few  days  after  the 
stock  arrived  at  Pierceville,  and  before  the  mules  were  taken 
from  the  place  of  destination.  While  the  carrier  may  stipu- 
late by  contract  that  notice  of  a  claim  for  damages  shall  be 
given  within  a  specified  time  in  order  to  be  valid,  still  the 
construction  upon  such  stipulations  must  be  reasonable,  and 
adapted  to  the  circumstances  of  each  case.  (3  Am.  <&  Eng. 
Encyc.  of  Law,  15.)  This  court  said,  in  the  case  of  Goggin 
V.  K,  P.  Rly.  Co.,  supra : 

"Of  course,  it  is  not  understood  that  by  the  phrase  *  before 
or  at  the  time  the  stock  is  unloaded,'  that  it  must  be  the  iden- 
tical moment,  but  so  immediately  that  the  object  sought  by 
the  notice  can  be  attained. '  Nor  would  such  notice  be  reason- 
able in  the  case  of  an  ordinary  shipper  who  did  not  accompany 
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and  superiotend  bis  stock,  nor  woald  it  probably  prevent  a 
recovery  for  injuries  sustained  which  could  not  readily  be  seen, 
and  actually  should  not  be  discovered  till  the  time  of  giving 
Dotice  had  expired."  {Rice  v.  K  P.  Rly.  Co.^  63  Mo.  314; 
OxUy  V.  SL  Louis  &c.  Rid.  Go.,  66  id.  629.) 

It  is  claimed  that  the  court  erred  in  permitting  a  witness 
for  the  plaintiff  to  testify  to  a  conversation  had  with  some 
employ^  of  the  railroad  company  at  Argentine,  where  it  seems 
the  stock  was  injured.  In  this  conversation  the  employ^  told 
him  how  the  accident  had  occurred ;  that  there  had  been  a  jam 
and  the  stock  had  been  injured.  The  evidence  may  not  have 
been  competent,  but  we  fail  to  see  how  the  railroad  company 
was  prejudiced.  It  was  established  that  the  car  and  stock 
were  in  good  condition  at  Kansas  City.  When  next  seen  at 
Argentine,  the  mare  and  mules  were  injured  and  the  car  dam- 
aged. There  was  no  controversy  about  there  having  been  an 
accident,  and  the  statement  of  the  employ 6  of  the  railroad 
company  was  immaterial  error.  We  need  not  notice  the  other 
errors,  as  they  are  of  the  same  nature. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 


The  Atchison,  Topeka  &  Santa  Ft  Railroad  Com- 
pany Y.  William  F.  Collins. 

1.  HXAB0AT  Tbstimomt — No  McUerial  Error,  Where  hearsay  testimony 
is  introdooed  in  the  trial  of  an  action,  but  it  appears  that  the  ad- 
Terse  party's  rights  were  not  thereby  prejadioed,  held,  that  no  ma- 
terial error  was  committed. 

3.  Case,  Allowed.  The  case  of  A.  T,  dbS.  F,  Rid.  Co.  v.  Temple,  jost  de-. 
eided,  foUowed. 

8.  Imoompxtbnt  Eyidbnob — HamUesa  Error.  The  admission  of  incom- 
petent evidence,  which  is  not  prejodicial,  is  not  sufficient  ground  to 
set  aside  a  judgment  and  grant  a  new  trial. 
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Error  from  Finney  District  OourL 

Judgment  for  plaintiff,  OoUina^  at  the  August  term,  1888. 
The  defendant  Railroad  Company  brings  the  case  to  this  court 
The  facts  sufficiently  appear  in  the  opinion. 

Geo,  R,  Pecky  A.  A.  Hurd,  and  /.  G,  Egan,  for  plaintiff 
in  error. 

BrowUy  Bierer  &  CJoUeral,  for  defendant  in  error. 

Opinion  by  Green,  C.  :  This  was  an  action  brought  in  the 
district  court  of  Finney  county,  by  William  F.  Collins  against 
the  Atchison,  Topeka  &  Santa  F6  Railroad  Company,  to  re- 
cover damages  for  the  lass  of  a  mare,  shipped  from  Winfield 
to  Hartland  over  the  railroad  of  the  defendant  below,  under  a 
written  contract  which  provided : 

"And  for  the  consideration  before  mentioned,  said  party  of 
the  second  part  further  agrees  that,  as  a  condition  precedent  to 
his  right  to  recover  any  damages  for  loss  or  injury  to  said 
stock,  he  will  give  notice  in  writing  of  his  claim  therefor  to 
some  officer  of  said  party  of  the  first  part,  or  its  nearest  station 
agent,  before  said  stock  is  removed  from  the  place  of  destina- 
tion above  mentioned,  or  from  the  place  of  delivery  of  the 
same  to  said  party  of  the  second  part,  and  before  such  stock 
is  mingled  with  other  stock." 

The  defendant  answered  that  no  notice  had  been  given  by 
the  plaintiff  for  damages,  as  required  by  the  contract.  The 
plaintiff,  in  reply,  alleged  that  the  mare  had  been  removed 
from  the  car  at  Garden  City,  with  the  knowledge  and  request 
of  the  defendant's  agents;  that  after  the  death  of  the  mare, 
the  plaintiff  notified  the  station  agent  in  writing  at  Garden 
City  of  his  claim  for  damages.  The  jury  returned  a  verdict 
in  favor  of  the  plaintiff  for  the  sum  of  $175.  A  motion  for 
a  new  trial  was  overruled,  and  judgment  was  rendered  for  the 
amount  of  the  verdict. 

I.  The  first  assignment  of  error  is  in  the  admission  of  tes- 
timony claimed  to  be  hearsay.     The  plaintiff  stated  that  he 
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had  a  conversation  with  one  of  the  trainmen,  about.  15  min- 
utes after  the  jar  which  it  is  claimed  caused  the  injury  to 
the  mare,  in  which  the  man  apologized  for  being  so  rough 
with  the  train,  saying  he  thought  that  there  was  a  brakeman 
on  the  bunch  of  cars  which  ran  against  the  car  of  stock.  The 
accident  occurred  at  Valley  Center.  The  car  containing  the 
plaintiff's  stock  was  set  out  upon  a  siding,  and,  in  switching, 
five  or  six  cars-  were  permitted  to  run  down  grade  against  the 
car  occupied  by  the  plaintiff.  The  plaintiff  testified  that  the 
cars  had  no  brakeman  upon  them.  There  was  really  no  contro- 
versy about  how  the  accident  occurred.  While  the  statement 
of  the  trainman  was  not  a  part  of  the  res  gestce,  its  admission 
was  immaterial  error. 

It  is  claimed  that  the  plaintiff  below  was  allowed  to  give 
evidence  of  another  conversation  said  to  have  taken  place  with 
some  employ^  of  the  railroad,  in  which  the  plaintiff  told  the 
employ^  that  the  mare  was  hurt,  and  the  latter  remarked  that 
he  had  better  take  her  off  at  Garden  City ;  also,  that  the  plain- 
tiff gave  evidence,  over  the  objection  of  the  defendant,  to  the 
fact  that  some  railroad  man  was  present  when  the  mare  was 
unloaded  at  Garden  City,  and  knew  where  the  horses  were 
taken.  The  evidence  established  the  fact  that  the  mare  was 
unloaded  at  Garden  City,  with  the  consent  of  the  company, 
and  we  do  not  think  there  was  any  prejudicial  error  in  this 
statement  of  the  plaintiff.  The  company  consented  to  the  re- 
moval of  the  mare  and  accepted  the  freight. 

II.  It  is  urged  that  the  written  claim  for  damages  was  not 
served  until  some  time  after  the  mare  had  arrived  at  Garden 
City,  and  had  been  unloaded  and  placed  in  a  stable  in  which 
other  animals  were  kept.  This  question  was  rai^  by  several 
instructions  which  were  requested  and  refused,  to  the  effect 
that,  if  the  plaintiff  did  not  give  a  written  notice  of  his  claim 
for  damages  for  the  loss  of  the  mare  in  question  to  the  station 
agent  at  Garden  City  until  after  the  mare  had  been  removed 
from  the  place  of  delivery  to  the  livery  stable,  or  until  after 
she  had  mingled  with  other  stock,  the  jury  should  return 
a  verdict  for  the  defendant.     This  raises  substantially  the 
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same  question  which  we  have  just  decided,  in  the  case  of 
A.  T,  &  S.  F.  Rid.  Oo.  V,  Temple^  and,  upon  the  authority  of 
that  case,  we  think  the  instructions  were  properly  refused. 
The  mare  was  unloaded  on  the  5th  of  March,  and  until  she 
died  was  kept  separate  from  other  stock.  The  jury  found 
that  the  written  claim  for  damages  was  delivered  by  the  plain- 
tiff to  the  station  agent  of  the  railroad  company  at  Garden 
City  about  the  10th  or  12th  of  March,  1887.  This,  we  think, 
was  sufficient. 

III.  The  last  objection  urged  by  the  plaintiff  in  error  is, 
that  the  plaintiff  below  was  permitted  to  give  evidence,  over 
the  objection  of  the  defendant,  that  the  contract  was  signed 
after  the  stock  had  been  loaded,  and  that  he  received  no  re- 
duced rate.  It  is  claimed  that  this  evidence  was  foreign  to 
the  issue  in  the  case.  We  do  not  know  for  what  purpose  this 
evidence  was  introduced.  The  defendant  in  error  says  there 
was  no  attack  on  the  consideration  and  validity  of  the  con- 
tract. The  question  was  one  of  negligence,  and  the  court  in- 
structed the  jury  that  the  action  was  upon  a  written  contract, 
and  that  the  railroad  company  had  a  right  to  limit  its  respon- 
sibility to  the  owner  for  the  carrying  of  stock  by  special  con- 
tract, so  long  as  the  limitation  did  not  affect  the  liability  on 
account  of  negligence  or  misconduct. 

The  court  instructed  the  jury  as  to  the  contract  and  the 
performance  of  the  condition  precedent,  thus  eliminating  this 
testimony  from  the  case,  and  we  think  there  was  no  material 
error  in  its  admission. 

We  recommend  an  affirmance  of  the  judgment. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 
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The  F.  Hammar  Paint  Company  v.  George  C. 
Glover. 

1.  Wabbantt — Breach— Damages.  In  an  action  for  damages  for  a 
breach  of  warranty  concerning  the  quality  of  certain  paint,  probable 
or  fntore  damages,  which  are  not  certain,  fixed,  or  liqoidated,  cannot 
be  allowed. 

2. Nominal  Damages.    If  there  is  a  breach  of  warranty  in  the 

sale  of  personal  property  on  the  part  of  the  seller,  the  right  of  nom- 
inal damages  exists  at  once  in  favor  of  the  purchaser. 

3. Elements  of  Damages.    If  a  breach  of  warranty  on  the  part 

of  the  seller  in  the  sale  of  paint,  or  any  similar  article  of  use,  has 
involved  the  purchaser  in  a  legal  liability  to  pay  money,  or  to  incur 
expense  to  other  parties  for  whom  he  did  work  with  the  paint  or 
other  article,  to  relieve  himself  against  the  effects  of  the  bad  quality 
of  the  paint  or  other  article,  such  liability  or  expense,  if  certain, 
fixed,  or  liquidated,  whether  paid  or  not,  constitutes  an  element  of 
damages  for  which  the  defendant  is  entitled  to  recover. 

EfiTor  from  Lyon  District  Court 

The  opinion  states  the  nature  of  the  action  and  the  mate- 
rial facts.  Judgment  for  the  defendant.  Glover,  at  the  Septem- 
ber term,  1888,  for  $248  damages.  The  plaintiff  Company 
brings  the  case  to  this  court. 

J,  O,  Hutchison,  for  plaintiff  in  error. 
Lambert  &  Dicksony  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  Several  preliminary  questions  are  pre- 
sented in  this  case,  but  we  need  to  refer  to  one  only.  It  is 
urged  that  the  case-made  does  not,  in  terms,  purport  to  con- 
tain all  of  the  evidence.  We  have  carefully  examined  the 
alleged  omissions  from  the  record,  and  are  of  the  opinion  that 
it  does  not  properly  show  that  all  the  evidence  is  preserved. 
{Ryan  v.  Madden,  46  Kas.  245 ;  same  case,  26  Pac.  Rep.  679.) 
There  is  no  statement  at  the  end  of  the  testimony  showing 
the  c&se  contains  all  that  was  offered.  The  stenographer  cer- 
tifies that  the  record  contains  a  true  and  correct  copy  of  her 
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sbort-haud  notes  of  the  evideDce,  exoeptiog  the  matter  set 
forth  on  page  21 J  of  the  record.  A  statemeDt  is  also  in- 
cluded in  the  certificate  of  the  judge  who  settled  the  case,  to 
the  effect  that  it  embraces  the  evidence  introduced  on  the  trial, 
but  the  certificate  and  the  statement  of  the  district  judge  are 
ineffectual  to  accomplish  the  purpiis^^  intended.  {Railroad  Go. 
V.  Grimes,  38  Kas.  241 ;  E(Uy  v.  Weaver,  37  id.  540.) 
We  have  decided,  time  and  again,  that — 

•  "In  order  to  have  the  question  whether  the  evidence  sup- 
ports the  findings  and  judgment  examined,  the  case-made 
should  show  that  it  contains  all  the  evidence.  A  statement 
to  that  effect  in  the  certificate  of  the  district  judge  settling 
the  case,  or  in  the  notice  served  with  the  case  upon  the  op- 
posing party,  when  such  notice  is  not  a  part  of  the  case-made, 
is  insufficient."  {Ntwby  v.  Myers,  44  Kas.  477.) 

It  is  urged  that  the  case  ccmtains  the  evidence,  within  the 
rule  laid  down  in  Dewey  v.  Linscoity  20  Kas.  686,  and  Lewis 
V.  LinscoH,  37  id.  386.  We  find,  however,  that  this  is  not 
true.  There  are  palpable  omissions  from  the  record,  notably 
exhibit  "A"  referred  to  in  the  testimony  of  plaintiff.  There 
are  also  other  exhibits  marke<i  "A"  **A"  and  **B"  which 
ought  to  have  been  attache<l  to  the  depositions  read  upon  the 
trial,  but  these  are  not  included  with  the  depositions,  and  are 
placed  after  the  judgment.  It  is  difficult,  without  having 
been  present  at  the  trial,  to  ascertain  to  which  depositions  the 
several  exhibits  at  the  end  of  the  case  belong.  As  far  as  we 
can  understand  the  case,  from  the  )>artial  record  presente<l, 
the  material  facts  are  as  follows:  In  1886,  Geo.  C.  Glover 
was  a  painter  residing  and  carrying  on  his  business  in  Em- 
poria, in  this  state.  In  January,  1886,  he  purchased  of  the 
F.  Hammar  Paint  Company  51  galUms  of  paint;  on  the  6th 
of  September,  1886,  he  purchased  30  gallons;  on  the  7th  of 
March,  1887,  he  purchased  51  gallons,  and  on  the  18th  of 
May,  1887,  he  also  purchased  51  gallons.  The  paint  cost 
him  $1  a  gallon.  He  paid  for  the  paint  purchased  in  Jan- 
uary and  September,  1886,  but  refused  to  pay  for  the  paint 
purchased  in  March  and  May,  1887,  amounting  to  $102,  be- 
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cause  he  allied  that  it  was  worthless.  This  case  was  tried 
before  the  court  with  a  jury.  The  jury  returned  a  verdict 
in.  favor  of  the  defendant  for  $300  as  his  damages,  and  the 
trial  court  compelled  the  defendant  to  remit  |52  of  the  ver- 
dict, and  judgment  was  rendered  for  $248  in  favor  of  the 
defendant  and  against  the  plaintiff.  The  defendant  testified 
upon  the  trial,  among  other  things,  that  he  purchased  the 
paint  upon  the  following  warranty  : 

"Any  boildings,  when  painted  with  prepared  paints,  according  to 
directions,  and  applied  properly,  we  will  guarantee  to  give  satisfaction 
or  repaint  free  of  charge  to  the  owner." 

^'That  he  used  the  paint  upon  two  houses  belonging  to  Mr. 
Hughes,  upon  Mr.  Bundrem's  house,  Mr.  Balweg's  house, 
Mr.  Ford's  house,  Mr.  McCoy's  fence,  and  his  own  house; 
that  this  work  was  worth  $300;  that  it  would  cost  |140  to 
put  the  work  in  proper  condition  to  be  repainted ;  that  the 
paint  purchased,  with  the  exception  of  the  first  lot,  was  un- 
satisfactory; that  the  paint  commenced  to  crack  and  peel  off 
in  three  to  six  months;  that  he  told  the  plaintiff  the  work 
done  with  its  paint  was  peeling  off,  and  requested  the  company 
to  repaint  the  sftme;  and  that  this  has  not  been  done." 

There  were  no  exceptions  taken  to  the  instructions  given, 
and  the  only  instruction  prayed  for,  which  was  refused,  is  as 
follows : 

"If  the  jury  believe  from  the  evidence  that  the  defendant. 
Glover,  has  been  paid  in  full  for  all  the  painting  he  has  done 
with  the  paint  bought  of  these  plaintiffs,  and  that  he  has  not 
had  to  refund  any  of  the  money  or  repaint  any  of  the  houses, 
then  defendant  has  not  sustained  any  damage,  and  the  jury 
must  find  for  the  plaintiffs  in  the  full  amount  of  their  claim, 
as  stated  in  their  bill  of  particulars,  and  interest  thereon." 

This  instruction  does  not  correctly  declare  the  law,  and 
was  therefore  properly  refused.  If  there  was  a  breach  of  the 
warranty  on  the  part  of  the  plaintiff,  the  right  to  nominal 
damages  existed  at  once  in  favor  of  the  defendant  to  vindi- 
cate the  right  If  the  consequences  of  the  act  for  which  the 
law  renders  the  party  in  default  responsible  have  developed 
themselves  so  as  to  create  absolute  injury  before  the  verdict, 
the  jury  are  bound  to  give  compensation  for  such  injury;  but 

2— 47KA8. 
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if  at  the  time  of  trial  the  loss  is  still  only  probable,  the  ver- 
dict should  be  but  nomiDal  damages.  ( 1  Sedg.  Dam.,  7th  ed., 
p.  200.) 

In  all  cases  where  the  defendant  personally  agreed  to  re- 
paint, upon  request  so  to  do,  an  actual  liability  against  bim 
exists,  which  can  be  enforced  in  the  way  of  damages,  if  he  re- 
fuses to  perform.  If  the  plaintiff's  breach  of  the  warranty  has 
involved  the  defendant  in  a  legal  liability  to  pay  money  or  to 
incur  expense  to  the  parties  for  whom  he  did  work,  to  relieve 
himself  against  the  effects  of  the  bad  paint,  such  liability  or 
expense,  whether  paid  or  not,  constitutes  an  element  of  damages 
which  the  defendant  was  entitled  to  recover. 

It  is  probable  that,  if  all  the  evidence  introduced  upon  the 
trial  had  been  properly  preserved  in  the  record,  and  sufficient 
exceptions  had  been  taken  to  the  instructions  of  the  trial 
court,  the  large  judgment  rendered  for  damages  against  the 
plaintiff  would  not  be  allowed  to  stand;  but  upon  the  record 
as  presented,  and  the  exceptions  therein  appearing,  we  cannot 
interfere. 

The  judgment  of  the  district  court  must  be  affirmed. 

All  the  Justices  concurring. 


47      18 

^U?^'  E.  D.  Rose  v.  Samuel  Newman. 


Ejbotmxnt — Rights  of  Person  Holding  Under  Tcue  Deed.  Where  the 
holder  of  a  tax  deed  is  defeated  in  an  action  for  the  recovery  of  land 
sold  at  the  tax  sale  and  described  in  the  tax  deed,  and  the  snccesBfal 
claimant  is  adjudged  to  pay  the  holder  of  the  tax  deed  the  taxes,  in- 
terest, costs,  etc.,  as  allowed  by  law,  before  he  is  let  into  possession, 
snoh  holder  of  the  tax  deed  is  entitled  to  retain  the  possession  of  the 
land  nntil  the  snocessfal  claimant  pays  the  taxes,  interest,  costs,  etc, 
as  required  of  him  by  the  judgment  of  the  court. 

Error  from  Jackson  District  Oourt 
The  opinion  states  the  facts. 
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Kdler  it  Noble,  for  plaintiff  in  error. 
James  H.  Lowell,  for  defendant  in  error. 

Opinion  by  Strang,  C.  :  Action  of  ejectment  by  E.  D. 
Eose  against  Samuel  Newman,  to  recover  the  possession  of 
lot  No.  20,  in  the  city  of  Holton,  Jackson  county,  Kansas. 
One  McHugh  purchased  said  lot  at  a  tax  sale  in  1867,  and 
afterward  sold  the  same  to  the  plaintiff.  The  plaintiff  leased 
said  lot  to  Naylor  &  Williams,  who  agreed  to  pay  the  taxes 
on  the  lot  for  the  use  of  it.  Naylor  &  Williams  erected  a 
barn  on  the  lot  and  carried  on  a  livery  business  therein.  Af- 
terward Williams  sold  his  interest  in  the  business  and  the 
lease  to  a  man  named  Tucker,  who,  with  Naylor,  carried  on 
the  business  for  some  time,  when  they  both  sold  out  to  the 
defendant,  who,  with  the  consent  of  the  plaintiff,  took  posses- 
sion of  the  premises  under  the  lease  of  the  plaintiff  to  Naylor 
&  Williatps.  Before  the  said  lease  expired,  one  Linscott 
brought  an  action  against  this  plaintiff  to  recover  the  posses- 
sion of  the  lot.  In  that  case  the  court  adjudged  the  tax  deed 
under  which  Rose  claimed  the  land  void,  and  that  Linscott 
was  the  owner  of  the  lot  in  fee,  and  also  entitled  to  the  sum 
of  |400,  for  the  use  of  the  land,  from  Rose,  but  found  that 
Rose  was  entitled  to  $141.97  for  taxes  paid  on  said  lot  and 
interest  thereon,  and  adjudged  that  Linscott  should  pay  to 
Rose  said  sum  of  $141.97,  before  he  should  be  let  into  pos- 
session of  the  premises.  Execution  was  issued  on  said  judg- 
ment against  Rose  for  the  $400  adjudged  to  Linscott  for  the 
Qse  of  said  lot,  iind  that  sum,  with  interest  and  cost  of  the 
execution,  collected.  Linscott  did  not  pay  Rose  the  $141.97^ 
nor  did  any  one  else  ever  pay  Rose  said  sum,  or  any  part 
thereof,  After  Linscott  recovered  judgment  against  Rose,  as 
above  stated,  he  sold  his  interest  in  said  land  to  one  Wilson, 
and  gave  a  bond  for  a  deed ;  and,  after  several  transfers,  the 
defendant,  Newman,  while  still  holding  possession  of  the  lot 
under  the  lease  from  Rose,  purchased  the  Linscott  title  to  said 
land,  obtaining  quitclaims  from  the  several  parties  through 
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whom  it  bad  passed,  and  also  of  Linscott  and  wife.  Some 
time  afterward,  and  after  the  expiration  of  the  lease  under 
which  Newman  was  holding,  Rose  notified  him  to  quit  and 
surrender  the  possession  of  the  premises  to  him^  which  New- 
man refused  to  do,  and  Kose  brought  this  suit  to  recover  the 
pi^mises.  At  the  March  term,  1888,  the  case  was  tried  bj 
the  court  without  a  jury,  resulting  in  a  judgment  for  the  de- 
fendant    The  plaintiff  brings  the  case  here  for  review. 

The  question  is,  was  this  judgment  right  under  the  evidence 
as  it  appears  in  the  record  ?  We  do  not  think  it  was.  It  is 
conceded  that  Rose  was  in  possession  of  the  lot  when  he  leased 
to  Naylor  &  Williams,  and  that  Newman  went  into  possession 
under  said  lease  as  the  tenant  of  Rose,  and  he  should  have  sur- 
rendered his  possession  to  Rose.  Newman  justified  his  refusal 
to  surrender  the  possession  of  the  lot  to  Rose  by  asserting  that, 
during  the  life-time  of  the  lease  and  while  he  had  a  right  to 
the  possession  under  the  same,  the  court,  in  the  case  of  Lins- 
cott against  Rose,  had  adjudged  the  land  to  Linscptt  in  fee, 
and  that  he  had  purchased  Linscott's  title.  This  was  true; 
but  did  that  give  him  the  right  of  possession  of  the  lot?  We 
think  not.  The  same  adjudication  which  decreed  Linscott  the 
owner  in  fee  of  said  lot  also  declared  that  Linscott  should  not 
have  possession  of  the  same  until  he  paid  Rose  the  $141.97 
due  him  under  the  law  for  taxes  paid  and  interest  thereon. 
Who  was  entitled  to  the  possession  of  the  lot  in  the  mean- 
time, until  the  $141.97  was  paid  to  Rose?  Manifestly  Rose 
was.  Newman's  right  to  the  possession  under  the  lease  had 
expired,  and  there  was  no  one  else  that  had  any  claim  of  right 
to  possession  under  the  decree  in  the  case  of  Linscott  against 
Rose  except  Linscott,  and  he  could  not  obtain  the  possession 
of  said  lot  until  he  had  paid  Rose  his  $141.97.  If  Linscott 
could  not  get  possession  without  first  paying  the  amount  ad- 
judged to  Rose,  he  could  not,  by  selling  his  interest  in  the  lot 
to  Newman,  give  Newman  any  right  to  the  possession  until 
the  money  was  paid  to  Rose,  and  the  condition  upon  which  the 
possession  could  be  obtained  from  Rose  was  complied  with. 

It  is  asserted  that  Newman  made  a  tender  of  payment  to 
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Rose  of  the  amount  of  bis  lien  on  the  lot.  Ad  examiDatioD 
of  the  evidence  satisfies  as  that  no  tender  was  ever  made.  The 
evidence  of  Newman  himself  completely  refutes  any  claim  of 
tender.  The  offer  of  $150  by  Newman  to  Rose  was  a  mere 
offer  to  settle  or  compromise  the  matter  relating  to  their  con- 
flicting claims  to  the  lot.  Newman  testified  ^that,  at  the  time 
he  talked  with  Rose  and  offered  to  settle  and  pay  Rose  $150, 
he  did  not  know  how  much  the  claim  of  Rose  under  the  judg- 
ment of  the  court  in  the  case  of  Linscott  against  Rose  amounted 
to;  that  be  bad  never  figured  it  up.  A  little  calculation  of 
interest  shows  that  the  Rose  claim  amounted  to  more  than 
|150  at  the  time  Newman  told  Rose  he  would  give  him  $150 
to  settle  the  matter.  The  evidence  of  Rose  is,  that  Newman 
offered  him  $150  for  a  quitclaim  deed  to  the  lot,  and  the  evi- 
dence of  Newman,  on  cross-examination,  harmonizes  with 
this  view.  Rose  being  in  possession  of  the  lot  by  bis  tenant 
Newman  when  the  suit  of  Linscott  against  him  was  brought 
and  decided,  and  the  court  in  that  case  having  adjudged  that 
Linscott  should  not  have  possession  of  the  lot  until  he  paid 
Rose  the  amount  of  his  claim,  and  said  claim  never  having 
been  paid.  Rose  remained  in  possession,  and  had  the  right  of 
possession  that  was  wrongfully  withheld  from  him  by  New- 
man after  the  expiration  of  the  lease  and  the  service  upon 
him  by  Rose  of  notice  to  quit,  and  had,  therefore,  the  right 
of  possession  at  the  commencement  of  this  suit.  It  is  there- 
fore recommended  that  the  judgment  of  the  district  court  be 
reversed,  and  the  case  remanded  for  a  new  trial. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 
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F.  M.  Coffey  v.  John  F.  Carter  et  cU. 

t 

JuDOMBNT,  When  not  Vacated.  A  defendant  in  an  action  to  foreolose 
liens  of  material-men  and  mechanics,  who  is  personally  served  with 
summons,  and  allows  judgment  to  go  against  him  by  default,  is  not 
entitled,  nearly  six  months  thereafter,  and  at  a  subsequent  term  of 
the  court,  and  after  the  property  has  been  sold  at  sberifTs  sale,  to 
have  the  judgments  vacated  on  motion  or  petition,  without  showing 
that  he  has  a  defense  to  the  whole  or  a  part  of  the  action  in  which 
the  judgments  are  rendered. 

Error  from  Marion  District  Court. 
The  opinioQ  states  the  facts. 

Winalow,  MeDuffie  &  Ourtia,  for  plaintiff  in  error. 
Keller  &  Dean^  for  defendant  in  error  Carter. 

Opinion  by  Strang,  C.  :  John  F.  Carter,  one  of  the  de- 
fendants in  error,  began  this  action  in  the  court  below,  April 
12, 1888,  to  recover  a  judgment  against  F.  M.  Coffey  for  lum- 
ber and  building  material  amounting  to  $457,  sold  by  the  for- 
mer to  the  latter,  for  the  erection  of  a  dwelling  upon  lots  33, 
34,  35,  and  36,  block  21,  Santa  F6  addition  to  the  city  of 
Florence,  Marion  county,  Kansas,  and  to  foreclose  a  lien  for 
material  thereon.  The  other  defendants  in  error  were  made 
defendants  in  th^  court  below  because  of  some  interest  claimed 
by  them  in  the  premises,  and  each  of  said  defendants  filed  a 
cross-petition  asking  for  affirmative  relief  in  the  form  of  a 
judgment  and  foreclosure  of  lien.  F.  M.  Coffey,  defendant 
below,  made  default,  and  the  court,  when  the  case  came  up 
for  hearing,  entered  judgment  for  Carter  on  his  petition,  and 
foreclosed  his  lien  on  the  lots  described.  The  other  defend- 
ants were  given  judgments  on  their  cross-petitions,  and  each 
had  his  lien  for  material  or  labor  foreclosed.  All  these  judg- 
ments were  entered  May  28,  1888.  November  19, 1888,  the 
plaintiff  in  error  went  into  the  district  court  and  filed  a  mo- 
tion to  vacate  all  the  judgments  in  the  case,  which  motion  was 
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sustained  as  to  the  judgmeDt  of  the  Badger  Lumber  Com- 
paoj  for  |54.19y  and  overruled  as  to  the  other  judgments. 
Coffey  brings  the  case  here,  allying  that  the  other  judgments 
should  have  been  vacated,  and  points  out  several  reasons  why 
the  ruling  of  the  district  court  on  the  motion  to  vacate  should 
be  reversed.  Without  examining  the  alleged  errors  pointed 
out  by  the  plaintiff  in  error,  we  think  there  are  several  rea- 
sons why  he  cannot  insist  upon  a  reversal  of  this  case.  Firsit, 
before  the  suit  was  begun  in  the  court  below,  Coffey,  the  de- 
fendant therein  and  plaintiff  in  error,  had  sold  and  conveyed 
by  a  quitclaim  deed  all  his  interest  in  the  premises  described 
in  the  petition  to  one  Kichard  Wilson,  who  had  assumed  the 
payment  of  the  liens  thereon.  It  follows,  then,  that  when 
his  motion  was  filed  Coffey  had  no  interest  in  the  controversy, 
and,  therefore,  no  standing  in  court,  and  could  not  be  heard  to 
complain  about  a  matter  in  which  he  had  no  interest.  Be- 
sides, he  had  allowed  judgment  to  go  against  him  by  default, 
after  personal  service,  and  had  waited  nearly  six  months,  and 
until  the  property  had  been  sold  by  the  sheriff  on  an  order  of 
sale  growing  out  of  the  judgment  and  foreclosure  of  the  liens 
thereon,  before  he  went  into  court  to  attack  the  proceedings  by 
his  motion  to  vacate.  This  was  inexcusable  delay  in  assert- 
ing his  rights,  if  he  had  any,  in  the  premises.  He  should 
have  defended  against  the  judgments  of  foreclosure,  if  he  had 
any  defense,  or  moved  their  vacation  soon  after  their  rendi- 
tion, and  not  have  waited  until  after  a  sale  of  the  premises 
had  been  had  thereon.  Suppose  the  proceedings  upon  which 
the  judgments  were  had  were  irregular :  it  would  avail  nothing 
to  set  them  aside,  after  the  premises  had  been  sold  at  sheriff's 


Again,  the  plaintiff  in  error  made  no  showing  of  any  de- 
fense to  the  actions  on  which  the  judgments  were  rendered,  in  - 
coonection  with  his  motion  to  vacate  said  judgments.  A  mere 
allegation  in  the  affidavit  in  support  of  his  motion  that  he  had 
a  defense  is  not  sufficient.  The  facts  constituting  the  defense 
must  be  stated,  so  that  the  court  may  adjudge  whether  or 
not  a  defense  exists.     Having  made  no  showing  of  any  do- 
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fense  to  the  action  in  which  the  judgments  were  rendered,  the 
plaintiff  in  error  failed  to  put  himself  in  a  position  to  entitle 
him  to  a  vacation  of  the  judgments,  even  if  subject  to  such  a 
motion  as  made  by  him,  and  hence  it  was  not  error  for  the  trial 
court  to  overrule  such  motion.  (Greu.  Stat,  of  1889,  Tf4673.) 
^^A  judgment  shall  not  be  vacated  on  motion  or  petition  until 
it  is  adjudged  that  there  is  a  defense  to  the  action  on  which 
the  judgment  is  rendered.''  {Anderson  v.  Beebe,  22  Kas.  768.) 

For  the  reasons  given  above,  and  without  examining  fur- 
ther the  errors  complained  of,  it  is  recommended  that  the 
judgment  of  the  district  court  be  affirmed. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 


T.  L.  O'Bryan  et  aL  V.  Standiford,  Youmans  &  Eldred. 

KoTE — Action — Unverified  Answer — Pleading  Payment  In  an  action 
on  a  note  and  mortgage,  where  the  petition  is  sworn  to,  an  unverified 
answer  alleging  payment  and  satisfaction  of  the  debt  will  put  in  issue 
the  question  of  payment,  and  it  is  error  for  the  trial  court  to  render 
judgment  on  the  pleadings  in  favor  of  the  plaintiffs. 

Error  from  Barber  Diatrid.  Court, 
The  case  is  stated  in  the  opinion. 

W.  S.  Denton,  for  plaintiffs  in  error. 
jE.  C  Sample,  for  defendants  in  error. 

Opinion  by  Green,  C.  :  This  was  an  action  on  a  note  and 
mortgage,  commenced  in  the  district  court  of  Barber  county. 

The  plaintiffs  filed  an  ordinary  petition  in  a  foreclosure 
suit,  which  was  duly  verified  by  one  of  their  attorneys.  The 
defendants  answered,  first,  by  denying  all  of  the  all^ations 
of  the  petition  except  the  execution  of  the  note  and  mort- 
gage described  in  the  petition;   and,  for  a  second   defense^ 


Digitized  by  VjOOQ IC 


JULY  TERM,  1891. 26 

Opinion  of  the  Gonrt. 

alleged  that  the  debt  sued  upon  had  been  wholly  paid  and 
satisfied  in  full.     The  answer  was  not  sworn  to.     The  plain- 
tiffs filed  a  motion  for  judgment  on  the  pleadings,  which  was 
SQstained  by  the  court,  and  judgment  was  accordingly  ren- 
"^fed  in  favor  of  the  plaintiffs  for  the  amount  prayed  for  in 
^eir  petition,  and  a  decree  was  entered  for  the  foreclosure  and 
^*^  of  the  mortgaged  premises.     The  plaintiffs  in  error  bring 
^®  '■eoord  here  for  review. 

,  /he  court  below  seemed  to  have  held  that,  because  the  pe- 
, '^^  was  sworn  to  and  the  answer  was  unverified,  the  latter 
^ot  raise  an  issue,  and  therefore  rendered  judgment  in  ac- 
TK   ^^^^  ^^^^  ^^^  prayer  of  the  petition.     This  was  error. 
^  u^fendants  below,  in  their  answer,  alleged  payment  and 
fiftiisfaction  of  the  debt,  which,  if  true,  was  a  complete  defense 
^  the  action.     There  was  no  necessity  for  a  verification  of  the 
answer  under  §  108  of  the  code.     That  section  provides  that, 
in  all  actions,  allegations  of  the  execution  of  written  instru- 
ments and  indorsements  thereon,  of  the  existence  of  a  corpora- 
tion or  partnership,  or  of  an  appointment  or  authority,  or  the 
correctness  of  any  account,  duly  verified  by  the  affidavit  of 
the  party,  his  agent,  or  attorney,  shall  be  taken  as  true,  unless 
the  denial  of  the  same  be  verified  by  the  affidavit  of  the  party, 
his  agent,  or  attorney.     This  does  not  include  the  defense  of 
payment. 

It  is  claimed  by  the  defendants  in  error  that  the  answer  was 
rightfully  disregarded,  because  the  summons  was  returnable 
on  the  21st  day  of  April,  1888,  and  therefore  the  answer 
should  have  been  filed  on  or  before  the  11th  day  of  May  fol- 
lowing. But  opposed  to  this  position  is  the  fact  that  the 
summons  designated  when  the  defendants  should  answer,  and 
tbe  further  fact  that  they  did  file  their  answer  on  the  very 
day  named  in  the  summons.  The  motion  for  judgment  on 
tie  pleadings  should  have  been  overruled. 

It  is  recommended  that  the  judgment  of  the  district  court 
teiievereed,  and  a  new  trial  be  granted. 
By  the  Court:  It  is  so  ordered. 
All  the  Justices  concurring. 
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OoNTBAOT — Against  Public  Policy.  Where  the  general  pnblio  has  an 
interest  in  the  location  of  a  pnblio  office,  like  that  of  a  post  office  in 
a  city,  a  contract  to  induce  the  retention  of  the  post  office  at  a  given 
point,  thereby  restricting  its  location  in  the  city  to  one  place  only, 
for  individaal  benefit  or  personal  gain,  is  against  pablio  policy,  lind 
not  enforceable. 

Error  from  Sedgwick  District  Court. 

The  opinion  states  the  facts.  Judgment  for  defendants, 
R088  and  others,  April  7,  1888.  The  plaintiffs,  Woodman 
and  others,  bring  the  case  to  this  court. 

Harris  &  Vermilion,  for  plaintiffs  in  error. 
Dale  &  Wallj  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  material  facts  of  this  case  are  as  fol- 
lows: The  firms  of  Innes  &  Ross  and  Aldrich  &  Brown,  in 
1882,  owned  property  and  were  engaged  in  business  on  Main 
street,  in  the  city  of  Wichita,  in  this  state,  pear  the  building 
where  the  post  oflSoe  in  Wichita  was  kept.  They  were  desir- 
ous of  having  the  post  office  remain  in  the  building  near  their 
place  of  business,  and,  as  an  inducement  to  have  the  posi 
office  remain  in  the  building,  on  the  1st  of  October,  1882, 
they  executed  and  delivered  to  W.  C.  Woodman  their  written 
contract,  whereby  they  agreed  to  pay  him,  as  part  of  the  rent 
for  the  post-office  building,  the  sum  of  $75  every  three  months. 
The  post  office  was  continuously  kept  in  the  building  on  Main 
street  up  to  the  1st  of  October,  1886,  and  the  firms  of  Innes 
&  Ross  and  Aldrich  &  Brown  paid  the  rent  up  to  the  1st  day 
of  October,  1885,  but  refused  thereafter  to  pay  any  further 
rent.  On  the  24th  of  December,  1 886,  W.  C.  Woodman  com- 
menced his  action  to  recover  $303.96  for  the  residue  of  the 
rent,  which  he  claimed  to  be  due  upon  the  written  contract 
While  the  action  was  pending  in  the  court  below,  W.  C. 
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Woodman  died,  and  his  executors  were  substituted,  by  the 
order  of  the  court,  as  plaintiffs.  Upon  the  trial  the  defend- 
ant objected  to  the  introduction  of  any  evidence.  The  court 
sustained  the  objection,  holding  that  the  contract  was  against 
public  policy,  and  therefore  void.  We  approve  of  the  ruling 
of  the  trial  court.  It  was  decided  in  Railroad  Co.  v,  Ryan, 
11  Eas.  609,  that  a  contract  not  to  have  or  use  a  depot  within 
three  miles  of  a  given  point  was  against  public  policy,  and 
void.     It  was  said  in  that  case,  among  other  things,  that — 

/^Railroad  corporations  are,  as  we  have  seen,  public  agen- 
cies, and  perform  a  public  duty.  They  are  agencies  created 
by  the  public,  with  certain  privileges,  and  subject  to  certain 
obligations.  A  contract  that  they  will  not  discharge,  or  by 
which  they  cannot  discharge  those  obligations,  is  a  breach  of 
that  public  duty,  and  cannot  be  enforced.  They  are  under 
obligations  to  use  the  utmost  human  sagacity  and  foresight  in 
the  construction  of  their  roads,  to  prevent  accidents  to  pas- 
sengers. A  contract  that  they  will  not  use  such  sagacity  and 
foresight  certainly  cannot  be  upheld.  They  are  under  obli- 
gations to  employ  skillful  and  competent  engineers  to  manage 
their  engines,  and  other  competent  employes  to  superintend 
and  take  care  of  the  running  of  their  trains.  A  contract  that 
they  will  not  employ  such  agents  and  servants  is  certainly 
void.  They  are  bound  to  furnish  reasonable  facilities  for  the 
transportation  of  freight  and  passengers,  both  as  to  the  qual- 
ity and  quantity  of  cars  and  coaches,  and  the  number  of 
trains,  and  a  contract  not  to  furnish  such  facilities  will  not  be 
tolerated.  So  though  one  train  a  day  with  one  freight  car  and 
one  passenger  coach  might  be  at  present  amply  sufficient  to  do 
all  the  business  between  two  given  places,  yet  a  contract  never 
to  run  but  one  train  a  day  with  the  one  car  and  coach,  could  not 
be  upheld,  for  the  necessities  of  trade  and  travel  are  varying, 
and  it  is  the  duty  of  the  company  to  adjust  its  capacities  and 
facilities  for  business  to  these  varying  necessities.  Upon  the 
same  principle,  it  is  the  duty  of  a  railroad  company  to  furnish 
reasonable  depot  facilities.  The  number  and  location  of  the 
depots,  so  as  to  constitute  reasonable  depot  facilities,  vary  with 
the  changes  and  amount  of  population  and  business.  A  con- 
tract to  leave  a  certain  distance  along  the  line  of  the  road  des- 
titute of  depots  is  in  contravention  of  this  duty." 

Under  the  all^ations  of  the  petition,  the  location  of  the 
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post  oflSoe  in  this  case  was  to  be  restricted  to  one  place.  The 
government  locates  only  one  post  office  in  a  city,  and  such  of- 
fice is  a  public  one,  and  the  general  public  has  an  interest  in 
the  location  of  the  office.  Any  contract  which  is  made  for 
the  purpose  of  securing  the  location  of  such  an  office,  or  which 
prevents,  or  tends  to  prevent,  the  change  or  removal  of  siich 
an  office,  when  the  necessities  of  business  or  the  interest  of 
the  public  demand  a  change  or  removal,  tends  to  the  injury 
of  the  public  service,  and  therefore  is  against  public  policy. 
Such  contracts  as  referred  to  in  the  petition  tend  to  improp- 
erly influence  those  engaged  in  the  public  service,  and  also 
tend  to  subordinate  the  public  welfare  to  individual  conven- 
ience or  gain.  Parties  should  not  be  permitted  to  make  con- 
tracts which  induce  personal  or  private  interest  to  overbear 
public  duty  or  public  welfare.  {County  Lodge  v,  Orary,  98 
Ind.  238.) 

Counsel  for  plaintiffs  say  that  the  written  contract  of  the 
parties  is  enforceable,  because  it  is  not  shown  that  it  is  unfair, 
or  that  any  undue  influence  was  to  be  used  to  retain  the  post 
office  on  Main  street.  Such  contracts  lead  to  secret,  improper 
and  corrupt  influences,  to  the  injury  of  the  public.  In  this 
view,  we  cannot  think  it  good  policy  for  the  courts  to  enforce 
such  contracts. 

"All  agreements  for  pecuniary  considerations  to  control  the 
business  operations  of  the  government,  or  the  regular  admin- 
istration of  justice,  or  the  appointments  to  public  offices,  or 
the  ordinary  course  of  legislation,  are  void  as  against  public 
policy,  without  reference  to  the  question,  whether  improper 
means  are  contemplated  or  used  in  their  execution.  The  law 
looks  to  the  general  tendency  of  such  agreements,  and  it  closes 
the  door  to  temptation  by  refusing  them  recognition  in  any 
of  the  courts  of  the  country."  {Tool  Co.  v.  Norris,  2  Wall.  45.) 

If  W.  C.  Woodman  had  no  control  over  the  location  of  the 
post  office,  or  if  he  could  not,  by  his  influence,  representations, 
or  otherwise,  induce  the  United  States  post-office  department 
to  permit  him  to  retain  the  post  office  upon  Main  street,  then 
the  contract  sued  upon  was  wholly  without  consideration,  and 
for  that  reason  ought  not  to  be  enforced. 
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The  case  of  Beal  v.  Polhemua,  67  Mich.  130,  (34  N.  W.  Hep. 
532,)  which  is  referred  to  as  fully  sustainiDg  the  petition,  h 
somewhat  different  in  its  facts,  but  all  said  therein  is  not  sat- 
isfactory to  us. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


The  Leavenworth  Coal  Company  v.  Allen  Bar- 
ber et  cU. 

1.  Fbaotiohs  or  a  Day — Judicial  Notice.  Where  it  is  neoessary  to 
joatioe,  and  it  can  be  done,  the  oonrts  may  take  notice  of  the  frao- 
tions  of  a  day;  and  the  precise  time  when  an  act  is  done  may  be 
shown. 

2.  Statutb — Taking  Effect  Where  a  statnte  provides  that  it  shall  take 
effect  "from  and  after  its  publication,'*  in  computing  the  time  when 
it  takes  effect,  the  day  of  its  publication  is  to  be  included;  but  the 
precise  time  of  its  publication,  or  taking  effect,  may  be  shown,  where 
an  act  is  done  on  the  same  day  of  its  publication,  if  the  hour  of  pub- 
lication affects  such  act  in  any  way. 

8.  Appeal,  Wfien  not  Taken — Statute.  No  appeal  or  proceeding  in  er- 
ror can  be  had  or  taken  from  and  after  the  publication  of  chapter 
246,  Laws  of  1889,  made  on  the  20th  of  March,  1889,  to  the  supreme 
court  in  any  ciTil  action,  unless  the  amount  or  value  in  controversy, 
exclusive  of  costs,  exceeds  $100,  except  in  oases  involving  the  tax  or 
revenue  laws,  or  the  title  to  real  estate,  or  damages  for  slander,  libel, 
malicious  prosecution,  or  false  imprisonment,  or  the  constitution  of 
this  state,  or  the  constitution,  laws  or  treaties  of  the  United  States 
and  when  in  such  a  case  the  judge  of  the  district  or  superior  court 
trying  the  case  involving  less  than  $100  shall  certify  to  the  supreme 
court  that  the  case  is  one  belonging  to  the  excepted  classes.  (Oivil 
Code,  §642a.  Gen.  Stat,  of  1889,  ^[4642.) 

4.  Vbbtbd  Riohts — Valid  Statute.  A  party  who  has  been  defeated  in 
a  oivil  action  in  the  district  court  has  no  vested  right  to  an  appeal 
or  to  the  prosecution  of  proceedings  in  error  in  the  supreme  court 
to  review  the  rulings  or  judgment  of  the  district  court  before  he  has 
iUed  his  appeal  or  proceedings  in  the  supreme  court;  and  an  act  of 
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the  legislature  taking  away  the  privilege  of  appeal  or  the  permiasion 
to  proseonte  prooeedings  in  error  before  the  appeal  or  petition  in 
error  is  filed,  is  yalid  and  oonstitntional. 

Error  from  Leavenworth  District  Court 
The  opinion  states  the  case. 

T,  A.  Hurd,  for  plaintiff  in  error. 
W,  W.  Black,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  On  the  2d  day  of  February,  1889,  Allen 
Barber  and  Frank  Seichpine  recovered  a  judgment  against 
the  Leavenworth  Coal  Company  for  $65  and  costs,  taxed  at 
$72.20.  The  coal  company  excepted  to  the  judgment,  and 
on  February  20,  1889,  the  case-made  was  duly  settled  and 
signed  by  Hon.  Robert  Crozier,  judge  of  the  district  court  of 
Leavenworth  county.  On  the  20th  of  March,  1889,  the  coal 
company  filed  a  petition  in  error  in  this  court,  and  also  a 
praecipe  directing  the  issuance  of  a  summons  thereon. 

A  motion  has  been  submitted  by  the  plaintiffs  below  to  dis- 
miss the  proceedings  in  error,  under  the  provisions  of  chapter 
245,  Laws  of  1889.  (Civil  Code,  §542a/  Gen.  Stat,  of  1889, 
14642)  Chapter  245  was  approved  on  March  2,  1889. 
Section  2  provides  that  '*This  act  shall  take  effect  and  be  in 
force  from  and  after  its  publication  in  the  official  state  paper." 
The  act  was  published  in  the  official  state  paper  on  the  20th 
of  March,  1889,  the  same  day  as  that  upon  which  the  petition 
in  error  and  praecipe  were  filed  in  this  court.  The  question 
therefore  arises,  whether  the  day  of  the  publication  is  included 
or  excluded,  as  the  act  provides  that  it  shall  take  effect  "from 
and  after  its  publication."  And  also,  the  further  question 
arises,  if  the  day  of  publication  is  to  be  included,  not  excluded, 
at  what  precise  time  on  the  20th  of  March,  1889,  did  chapter 
245  go  into  force.  Undoubtedly  the  great  weight  of  author- 
ity is  to  the  effect  that  a  statute  which  is  to  take  effect  "from 
and  after  its  passage"  takes  effect  upon  the  day  of  its  passage. 
{Arnold  v.  United  States,  9  Cranch,  104;  Matthews  v.  Zane,  7 
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Wheat.  164,  211;  MaUory  v.  HUes,  4  Mete.  (Ky.)  53;  People 
V,  Clark,  1  Cal.  406.)  The  reason  usually  assigned  for  this 
is,  that  it  is  in  accordance  with  the  general  rule  that  when  a 
computation  of  time  is  to  be  made  from  an  act  done,  the  day 
on  which  the  act  is  done  is  to  be  included.  {Arnold  v.  United 
States,  supra;  Mallory  v,  Hiles,  supra.) 

Id  Dougherty  v.  Porter,  18  Kas.  206,  Mr.  Justice  Brewer 
approvingly  cited  Soldiers'  Voting  Bill,  46  N.  H.  618,  where 
it  is  held  'Hhat  in  the  computation  of  time  from  a  date,  or 
from  the  day  of  a  date,  the  day  of  the  date  is  to  be  excluded ; 
bat  that  where  a  computation  is  to  be  made  from  an  act  done, 
or  from  the  time  of  an  act,  the  day  in  which  the  act  is  done 
is  to  be  included."  To  like  effect  are  the  cases  of  Jacobs  v, 
Orahamy  1  Blackf.  391,  and  Chiles  v.  Smith's  Heirs,  13  B. 
Moo.  461.     In  the  latter  case  the  court  says: 

"It  was  decided  by  this  court  in  the  case  of  Woods  v.  Patrick, 
Hardin,  457,  that  in  calculating  the  30  days  which  were  re- 
quired by  the  statute  to  intervene  between  the  lodging  of  the 
order  and  the  commencement  of  the  next  term,  to  entitle  the 
party  to  a  change  of  venue,  the  day  of  depositing  the  order 
should  be  included.  So,  where  process  is  required  to  be  served 
a  certain  number  of  days  before  the  term,  the  day  on  which 
the  process  was  executed  is  reckoned  as  one  of  the  days  in  the 
computation  of  the  time." 

Applying  this  rule,  and  the  day  of  filing  the  reply  and 
joining  the  issues,  the  day  of  an  act  done  will  be  included. 
The  authorities  which  rule  that,  where  a  statute  provides  it 
shall  take  effect  "  from  and  after  its  passage,'^  or  "  from  and 
after  its  publication,'^  the  date  of  its  passage  or  publication  is 
to  be  excluded,  assent  to  the  doctrine  that  a  day  is  to  deemed 
an  indivisible  point  of  time,  and  therefore  that  the  fractions 
of  a  day  must  be  disregarded.  Under  these  authorities,  the 
words,  "from  and  after  its  passage,''  or  "from  and  after  its 
publication,"  are  words  of  exclusion,  and  this  construction  is 
largely  given  to  the  word  "from"  so  as  to  avoid  the  old,  harsh 
rule  that  a  statute  taking  effect  on  the  day  of  its  passage  or 
publication  is  to  be  deemed  in  force  from  the  earliest  moment 
of  that  day.     These  authorities  also  hold,  that  there  is  usually 
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no  satisfactory  meaDS  of  asoertainiDg  the  exact  hour  of  the 
passage  or  publication  of  the  statute;  hence,  that  it  is  public 
policy  to  hold  that  a  statute  shall  not  go  into  operation  until 
the  day  after  its  passage  or  publication.  (Parkinson  v.  Braden- 
burg,  35  Minn.  294.) 

We  are  not  in  sympathy  with  the  decisions  ruling  that  courts 
of  justice  must  not  take  cognizance  of  the  fractions  of  a  day. 
Lord  Mansfield  said : 

^^  But  though  the  law  does  not  in  general  allow  of  the  frac- 
tions of  a  day,  yet  it  admits  it  in  cases  where  it  is  necessary 
to  distinguish.  And  I  do  not  see  why  the  very  hour  of  the 
day  may  not  be  so  too,  when  it  is  necessary  and  can  be  done: 
for  it  is  not  like  a  mathematical  point  which  cannot  be  divided. 

In  Louisville  v.  Savings  Bank,  104  U.  S.  469,  Mr.  Justice 
Harlan,  speaking  for  the  court,  uses  the  following  language: 

"In  view  of  the  authorities,  it  cannot  be  doubted  that  the 
courts  may,  when  substantial  justice  requires  it,  ascertain  the 
precise  hour  when  a  statute  took  effect  by  the  approval  of  the 
executive.  In  determining  when  a  statute  took  effect,  no  ac- 
count is  taken  of  the  time  it  received  the  sanction  of  the  two 
branches  of  the  legislative  department,  which  sanction  is  as 
essential  to  the  validity  of  the  statute  as  the  approval  of  the 
executive.  We  look  to  the  final  act  of  approval  by  the  exec- 
utive to  find  when  the  statute  took  effect,  and,  when  necessary, 
inquire  as  to  the  hour  of  the  day  when  that  approval  was,  in 
fact,  given.'^    , 

Sutherland  on  Statutory  Construction  says: 

"The  law  takes  notice  of  fractions  of  a  day  when  necessary. 
The  general  principle  declared  by  Lord  Mansfield  is  believed 
to  be  sound,  and  established  by  the  weight  of  authority,  that, 
where  it  is  ne<cessary  to  justice  and  it  can  be  done,  the  law 
takes  notice  of  the  parts  of  a  day ;  then  the  precise  time  when 
an  act  is  done  may  be  shown.  This  necessity  exists  when  an 
act  is  done  on  the  same  day  that  a  legislative  act  is  passed^  if 
that  statute,  being  passed,  afterward  should  not  affect  such 
act,  or,  being  passed  before,  should  do  so.''  (§110,  p.  133.) 

In  this  case,  the  evidence  clearly  shows  that  said  chapter 
245  was  published  at  6  o'clock  A.  m.  on  the  20th  of  March, 
1889.     Therefore,  following  the  great  weight  of  authority 
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and  the  better  reasoD,  and  taking  notice  of  the  fractions  of  a 
day,  said  chapter  245  went  into  operation  "from  its  publica- 
tion"—  that  is,  from  and  after  6  o'clock  A.  M.  of  the  20th  of 
March,  1889.  The  petition  in  error  and  praecipe  were  not 
filed  until  a  much  later  hour  during  that  day. .  They  were 
not,  in  fact,  filed  until  several  hours  after  the  publication  of 
said  chapter  245.  That  statute,  therefore,  was  in  full  force 
at  the  time  of  the  commencement  of  the  proceedings  in  this 
court  As  the  amount  in  value  in  controversy  in  this  action, 
exclusive  of  costs,  is  $65  only,  the  proceedings  in  error  cannot 
be  retained  in  this  court. 

Defendant  below  had  no  vested  right  for  an  appeal  or  pro- 
ceeding in  error  prior  to  the  commence'ment  thereof  in  this 
court.  The  appeal  or  proceeding  in  error  was  not  had  or  ta- 
ken until  after  chapter  245,  Laws  of  1889,  was  in  force. 
Therefore,  the  proceeding  in  error  in  this  case  was  filed  too 
late  to  give  this  court  any  jurisdiction  under  the  provisions 
of  said  §542a  (Laws  of  1889,  ch.  245)  of  the  civil  code. 
This  proceeding  does  not  come  within  any  of  the  excepted 
cases  of  said  chapter  245. 

The  proceedings  must  be  dismissed  at  the  cost  of  the  plain- 
tiff in  error. 

All  the  Justices  concurring. 


47     33 

D.  N.  Heizer  v.  Elizabeth  Pawsey.  1 47    33] 

lft4  532I 

iBBiST — Action  on  Bond — Appeal  —  Supersedeas,  The  inBtitntion  of  |^  .|| 
prooeedings  in  error  in  the  supreme  oourt,  and  the  giving  of  a  su- 
persedeas  bond,  under  §§  551  and  552  of  the  code,  will  not  prevent 
the  plaintifiF  below  from  maintaining  an  action  npon  a  bond  given  to 
seoDre  the  discharge  of  the  defendant  from  arrest  in  the  original 
case.  A  supersedeas  bond  only  gtays  the  execution  of  a  judgment  or 
final  order  sought  to  be  reversed.  (C.  B,  U,  P.  Rid,  Co,  v,  Andrews^  84 
Kas.  568,  foUowed.) 

8— 47KA8. 
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Error  from  Barton  District  Court 

The  opinion  contains  a  sufficient  statement  of  the  nature 
of  the  action,  and  the  material  facts. 

Elrick  C,  Oole^  for  plaintiff  in  error.   * 
James  W.  Clarke^  for  defendant  in  error. 

Opinion  by  Green,  C.  :  This  was  an  action  ^pon  a  bond 
executed  by  the  plaintiff  in  error,  in  an  action  commenced  by 
the  defendant  in  error  against  H.  M.  Fordham,  in  which  an 
order  of  arrest  had  been  procured.  The  bond  sued  on  had 
been  given  in  the  district  court  of  Barton  county,  to  obtain 
the  discharge  of  Fordham  from  arrest.  The  original  suit  of 
Elizabeth  Pawsey  against  H.  M.  Fordham  was  prosecuted  to 
judgment  October  15,  1886,  and  the  order  of  arrest  was  sus- 
tained by  the  district  court.  On  the  24th  day  of  January,. 
1887,  H.  M.  Fordham  filed  in  this  court  a  petition  in  error 
and  case-made,  with  a  bond  for  costs,  wherein  he  sought  to 
have  reviewed  certain  alleged  errors  in  the  case  of  Elizabeth 
Pawsey  against  H.  M.  Fordham,  and  filed  a  supersedeas  bond 
on  the  7th  of  March  following,  in  the  office  of  the  clerk  of 
the  district  court,  to  stay  the  issuance  of  an  execution  on  the 
judgment  rendered  until  that  case  could  be  determined  in 
this  court.  This  action  was  commenced  after  the  filing  and 
approval  of  the  supersedeas  bond,  and  was,  therefore,  pend- 
ing in  the  district  court  of  Barton  county  at  the  same  time 
the  original  case  was  for  hearing  in  this  court. 

It  is  contended  by  the  plaintiff  in  error,  that  the  approval 
of  the  undertaking,  under  §§  551  and  552  of  the  code,  stayed 
all  proceedings  until  the  cause  should  be  finally  determined 
in  this  court.  The  condition  of  the  bond  sued  on  was,  that 
'4he  said  H.  M.  Fordham  should  in  his  own  proper  person 
appear,  if  judgment  should  be  rendered  against  him,  and  ren- 
der himself  amenable  to  the  process  of  the  court  thereon.'^ 
It  was  established  that  an  execution  was  issued  upon  the 
judgment  against  the  body  of  Fordham,  and  placed  in  the 


Digitized  by  VjOOQ iC 


JULY  TERM,  1891.  35 

Opinion  of  the  Oonrt. 

hands  of  the  sherifT^  who  returned  the  same  on  the  5th  day 
of  March,  1887,  indorsed:  "Not  found.''  This  was  done 
before  the  approval  of  the  superaedeas  bond.  This  action  was 
oommenced  on  the  7th  day  of  May,  1887,  but  was  not  tried 
in  the  dbtrict  court  until  the  judgment  in  the  original  case  of 
Pawsey  against  Fordham  had  been  affirmed  by  this  court. 

It  is  insisted  by  the  defendant  in  error  that  the  pendency 
of  the  original  suit  in  this  court,  without  any  stay  bond  hav- 
ing been  filed  until  after  the  return  of  the  execution,  did  not 
preclude  the  commencement  of  this  action;  that  the  return  of 
the  execution,  as  made  by  the  sheriff,  fixed  the  liability  of  the 
plaintiff  in  error  under  §§165  and  167  of  the  code;  and  that 
an  action  might  be  brought  at  any  time  after  the  liability  had 
been  fixed.  This  court  has  decided  that  the  institution  of  a 
proceeding  in  error  in  the  supreme  court  does  not,  of  itself, 
operate  to  suspend  further  proceedings  in  the  case  in  the  court 
below;  nor  will  the  giving  of  the  undertaking  provided  for 
in  §§  551  and  552  of  the  code  suspend  proceedings  in  the 
district  court  further  than  to  stay  execution  of  the  judgment 
or  final  order  sought  to  be  reviewed.  (C  B.  U.  P.  Rid.  Co,  v. 
Andrews,  34  Kas.  563.)  In  the  opinion  the  law  is  stated : 
"In  none  of  the  provisions  of  the  code,  however,  is  the  un- 
dertaking made  to  stay  any  of  the  proceedings  beyond  the  is- 
saaooe  of  an  execution  to  enforce  the  judgment  or  final  order 
of  the  court  below."  That  case  settles  the  only  question  in- 
volved in  this  case  in  favor  of  the  defendant  in  error.  Pro- 
ceedings against  the  bail  could  have  been  stayed  under  §  172 
of  the  code,  or  ^  1930  of  the  General  Statutes  of  1889,  upon 
proper  application  to  this  court. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


Digitized  by  LjOOQ IC 


47     3«: 

tS5    4oO 


,A--y 


36  SUPREME  COURT  OF  KANSAS. 


Mastin  y.  Levagood. 


E.  E.  Mastin  et  al.  v.  I.  H.  Levagood. 

1.  Damqebous  Maohimb  —  Owners  lAaJbU  for  Loss  of  Hand,  When  the 
owners  of  a  horse-power  threshing  machine  are  gailty  of  gross  neg- 
ligence by  leaving  the  bevel  wheel  and  oogs  nnoovered,  knowing  them 
to  be  imminently  dangerous  to  hnman  life  and  limb  in  this  nnoovered  ^ 
condition,  and  a  workman,  engaged  in  threshing  with  the  machine 
in  this  condition,  attempts  to  oil  the  cylinder  without  the  knowledge 
of  the  uncovered  condition  of  the  bevel  wheel  and  cogs,  and  in  this 
attempt  loses  his  hand,  the  owners  of  the  machine  are  liable  for 
damages  occasioned  by  such  injury. 

2. DtUy  of  Actor,    In  any  voluntary  act  which  may  naturally 

result  in  the  injury  of  another,  the  actor  must  see  to  it,  at  his  peril, 
that  injury  does  not  follow,  or  he  must  respond  in  damages  therefor. 

3. '  -  Duty  of  Owners  —  Danger^  Foreseen,  When  danger  is  fore- 
seen and  pointed  out  to  the  owners  of  a  threshing  machine  by  the 
uncovered  condition  of  the  bevel  wheel  and  cogs,  a  duty  is  imposed 
upon  them  to  use  every  possible  precaution  to  avoid  injury  to  those 
engaged  in  operating  the  machine  or  working  about  it. 

Error  from  Marion  District  Court. 

Action  by  Levagood  against  Mastin  and  another,  to  re- 
cover damages  for  the  loss  of  his  hand.  At  the  November 
term,  1888,  judgment  for  the  plaintiff  for  $1,331.  The  de- 
fendants bring  the  case  to  this  court.  The  opinion  states  the 
facts. 

Keller  &  Dean,  for  plaintiffs  in  error. 
Orattan  &  Grattany  for  defendant  in  error. 

Opinion  by  Simpson,  C.  :  The  plaintiffs  in  error  were  the 
two-thirds  owners  of  a  horse-power  threshing  machine,  the 
other  third  being  owned  by  the  father  of  one  of  them.  When 
they  went  to  a  farmer's  for  the  purpose  of  threshing  his  wheat 
with  their  machine,  they  furnished  two  feeders,  one  man  to 
drive  the  horse-power,  and  one  man  to  measure  the  grain,  it 
being  the  duty  of  the  farmer  for  whom  they  were  threshing 
to  furnish  pitchers,  and  the  other  necessary  help.  On  the 
16th  day  of  September,  1886,  the  plaintiffs  in  error  were  en- 
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gaged  ID  threshing  grain  for  one  Pampella,  with  a  Nichols  & 
Shepherd  horse-power  machine.  E.  R  Mastin  was  driving, 
and  Jack  Mastin  was  feeding.  Gralbreth,  whom  the  Mastins 
brought  to  the  Pampella  farm  to  feed,  had  traded  work  with 
ooe  Rankin,  who  was  in  the  employment  of  Pampella,  and 
Rankin  was  feeding.  Gralbreth  was  hauling  grain  away  from 
the  machine.  York,  an  employ^  of  the  Mastins,  was  meas- 
uring the  grain.  This  defendant  in  error  was  pitching  from 
the  stack,  and  he  was  an  employ^  of  Pampella.  During  the 
work,  and  at  about  4  o'clock  p.  m.  of  the  16th  of  September, 
1886,  Jack  Mastin  was  feeding  and  was  taken  sick,  and  called 
to  Rankin  to  take  his  place.  Rankin  did  so,  and  recollecting 
that  he  had  not  recently  oiled  the  cylinder,  and  knowing  that 
Jack  Mastin  was  sick,  called  to  the  defendant  in  error,  who 
was  pitching  grain  from  the  stack  to  the  feeder,  to  oil  the  cyl- 
inder. The  machine  in  use  was  a  vibrator,  of  the  Nichols  & 
Shepherd  pattern.  The  large  iron  wheel  revolves  rapidly, 
and  when  so  revolving  the  exposed  bevel  wheel  and  cogs  are 
imminently  dangerous  to  human  life  and  limb.  The  manu- 
focturers  of  the  machine  make  a  strong  iron  shield  to  be  placed 
over  the  wheel  and  cogs,  to  render  it  safe  to  oil  the  cylinder 
or  to  do  other  work  about  it.  In  operation,  the  straw  natur- 
ally lodges  on,  over  and  about  the  wheel  and  cogs,  and  con- 
ceals them,  and  makes  it  necessary,  when  any  one  is  about  to 
oil  the  cylinder,  to  remove  the  straw,  and  this  is  generally 
done  with  the  hand.  The  shield  had  become  so  impaired  that 
it  was  impossible  to  fasten  it,  or  it  would  require  great  extra 
work  to  do  so.  It  seems  to  be  admitted  that  when  the  shield 
was  not  on,  the  wheel  and  cogs  were  imminently  dangerous, 
and  there  is  no  question  but  that  during  the  two  days  thresh- 
ing at  Pampella's,  and  at  the  time  the  defendant  in  error  lost 
bis  hand,  the  shield  was  not  on,  and  the  wheel  and  cogs  were 
QDcovered,  except  as  hidden  by  the  straw.  To  oil  the  cylin- 
der, one  has  to  reach  up  and  over  the  shield  to  get  the  oil  cup, 
and  when  the  shield  is  on  it  can  be  oiled  without  danger. 
When  the  shield  is  off,  and  one  knows  it,  to  avoid  imminent 
peril,  the  oil  can  is  reached  in  an  opposite  direction  from  that 
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used  when  the  shield  is  on.  The  defendant  in  error,  having 
inquired,  was  told  where  the  oil  can  was,  and  went  to  the  side 
on  which  the  large  iron  bevel  wheel  is  situate,  at  a  point 
where  the  tumbling-rods  connect  with  the  horse-power,  and 
the  wheel  revolves  rapidly  in  cogs  on  the  end  of  the  cylinder, 
attempted  to  brush  away  the  straw  covering  up  the  wheel, 
when  his  hand  was  caught  in  the  cogs  of  the  bevel  wheel  and 
was  mashed.  He  brought  this  suit  to  recover  damages  for 
the  loss  of  his  hand,  and  was  awarded  $1,381.  The  jury  re- 
turned answers  to  special  interrogatories  as  follows: 

^'1.  Did  not  the  plaintiff  know,  at  and  before  the  time  he 
attempted  to  oil  the  cylinder,  that  the  shield  was  off  the  bevel 
pinion?     A.  No. 

"2.  Did  not  the  plaintiff  know  that  it  was  dangerous,  if  it 
was  dangerous,  to  attempt  to  oil  the  cylinder  when  the  shield 
was  off?     A.  No. 

"3.  Could  not  the  plaintiff,  in  the  exercise  of  ordinary  pru- 
dence and  care,  have  known  that  the  shield  was  off?     A.  No. 

"4.  Would  not  the  plaintiff  have  known  that  the  shield  was 
off  if  he  had  been  ordinarily  attentive  to  what  he  saw  about 
the  machine,  and  what  he  beard  said  by  the  defendants  or 
others?     A.  Plaintiff  did  not  know  it  was  off. 

**  5.  How  much  damage,  if  any,  do  you  allow  on  account  of 
the  physical  and  mental  suffering  of  the  plaintiff?     A.  $100. 

^'6.  How  much  damage,  if  any,  do  you  allow  on  account  of 
the  loss  of  plaintiff's  hand  ?     A.  $997. 

"  7.  How  much  damage,  if  any,  do  you  allow  on  account  of 
plaintiff's  expenditures  for  medicine  and  surgical  services? 
A.  $130. 

"  8.  What  sum  of  money,  if  any,  do  you  allow  as  exemplary 
damages?     A.  None." 

The  admitted  fact  is  that  the  uncovered  bevel  wheel  was 
very  dangerous.  It  is  established  by  the  evidence,  and  there 
is  no  controversy  as  to  the  fact,  that  the  owners  of  the  ma- 
chine knew  that  it  was  uncovered,  that  they  had  been  warned 
of  the  dangerous  consequences,  and  that  they  were  guilty  of 
gross  negligence  for  using  it  in  that  condition.  It  is  equally 
clear  from  the  evidence,  and  the  jury  so  find,  that  the  defend- 
ant in  error  did  not  know  that  the  bevel  wheel  was  uncovered 
and  that  the  shield  was  not  on.     Now,  on  this  state  of  facts. 
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separate  and  apart  from  any  contractual  relations,  or  any  ques- 
tion as  to  the  attitude  of  these  parties  as  master  and  servant, 
the  operation  of  this  machine  in  its  dangerous  condition  im- 
posed a  duty  on  the  owners  and  operators  thereof  toward  all 
who  were  engaged  in  the  work,  or  who  by  any  possibility,  in 
the  discharge  of  duty  or  in  the  performance  of  labor,  might 
be  brought  in  contact  with  it,  that  was  certainly  disregarded. 
For  it  may  be  stated  as  a  general  rule,  that  where 

2.  Dntyofactor  ,  .11  1.     •        ^1 

any  voluntary  act  may  naturally  result  m  the 
injury  of  another,  the  actor  must  see  to  it,  at  his  peril,  that 
injury  does  not  follow,  or  he  must  respond  in  damages  there- 
for, and  this  is  true  regardless  of  the  motive  or  the  degree  of 
care  with  which  the  act  is  performed.  {Hay  v.  Cohoes  Co.,  2 
N.  Y.  159;  Tremain  v.  Cohoes  Cb.,  2  id.  163;  CahM  v.  East- 
man, 18  Minn.  324;  Phinizy  v.  Auffvsta,  47  Ga.  260;  Si.  Peter 
V.  Denistmy  58  N.  Y.  416 ;  Wilson  v.  New  Bedford,  108  Mass. 
261 ;  ScoU  V.  Bay,  3  Md.  431 ;  Cooper  v.  Randall,  53  111.  24; 
G.  B.  &  L.  Rly.  Co.  v.  Eagles,  9  Colo.  544.) 

This  rule  applies  to  these  plaintiffs  in  error  in  all  its  vigor. 
They  operated  the  machine  with  the  knowledge  that  the  un- 
covered wheel  was  imminently  dangerous  to  those  working 
around  it.  They  did  this,  too,  after  warnings  that  injurious 
consequences  were  liable  to  follow  such  use.  The  injuries  re- 
sulting to  the  defendant  in  error  were  the  natural  and  proba- 
ble result  of  the  use  of  this  machine  with  the  cogs  and  wheel 

in  this  uncovered  condition.     Its  danger  was  fore- 
e»-^^<i«nger.°    sccu  aud  poiutcd  out  to  the  owners,  and  the  duty 

was  imposed  upon  them  to  adopt  every  possible 
pr^ution  to  avoid  such  a  consequence.  It  seems  clear  to  us, 
under  the  uncontradicted  evidence  respecting  the  danger  of 
operating  the  machine  in  such  manner,  and  of  the  knowledge 

of  the  Mastins  of  the  danger,  and  of  the  want 

''^!^^      of  knowledge  on  the  part  of  the  defendant  in 

for^iowof       error  that  the  wheel  was  uncovered,  that  the  right 

of  recovery  is  clear  and  undoubted.  It  was  an 
act  of  practical  necessity  that  the  machine  should  be  oiled,  as 
the  business  both  of  the  Mastins  and  Pampella  was  to  be  ex- 
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pedited  by  it.  The  feeder,  whose  business  or  duty  it  was  to 
oil  when  the  other  feeder  was  actively  Engaged  at  the  mouth 
of  the  machiDe,  was  prostrate  on  the  ground,  sick  and  dis- 
abled. Anyone  working  about  the  machine,  either  for  the 
Mastins  or  for  Pampella,  or  for  both,  could  be  called  upon  to 
do  this  special  work,  but  when  called  upon  was  entitled  to 
have  all  the  necessary  protection  to  save  him  harmless  while 
performing  the  special  labor.  We  do  not  understand  that 
there  is  any  cast-iron  rule  that  forbids  a  man  who  is  engaged 
in  pitching  from  the  stack  from  attempting  to  oil  the  machine 
at  the  request  of  anyone  whose  duty  it  is  to  see  that  the  ma- 
chine is  in  proper  working  condition.  The  evidence  in  this 
particular  case  shows  clearly  that,  if  the  shield  had  been  on 
and  the  wheel  covered,  any  person  could  have  oiled  the  ma- 
chine without  any  danger  to  life  or  limb;  hence,  the  immediate, 
adequate  and  efficient  cause  of  the  injury  is  found  in  the  fact 
that  the  wheel  was  negligently  and  knowingly  left  uncovered 
by  these  plaintiffs  in  error.  Whatever  intermediate  acts  may 
have  been  committed  by  Rankin  or  by  other  employ^,  the 
injury  must  rest  for  an  efficient  cause  on  this  act  of  negligence 
of  the  plaintiffs  in  error.  On  general  considerations  growing 
out  of  the  contract  and  the  nature  of  the  employment  of  the 
defendant  in  error,  he  was  bound  to  do  and  perform,  within 
reasonable  limits,  any  ordinary  act  expediting  the  business  in 
which  all  parties  there  present  were  engaged  that  might  be  re- 
quested or  demanded  of  him.  He  was  designated  by  some  one 
in  authority  to  pitch  from  the  stack,  and  he  was  directed  by  one 
who  had  authority  to  feed  the  machine,  and  to  see  that  it  was 
running  properly,  and  to  oil  the  machine.  Both  of  these  acts 
and  his  faithful  performance  of  them  were  necessary  ones,  and 
expedited  the  business  of  both  the  Mastins  and  Pampella,  and 
resulted  to  their  benefit.  We  do  not  understand  that  the  de- 
fendant in  error  was  either  a  volunteer  or  an  intermeddler,  in 
the  common  acceptation  of  the  term.  He  was  there  as  an 
employ^  of  Pampella,  to  perform  the  labor  assigned  him, 
subject  to  the  orders  and  directions  of  those  who  had  charge 
of  the  various  branches  of  the  work.     Pampella  and   the 
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Mastins  were  associated  together  for  a  common  purpose^  and 
to  do  a  particular  part  of  the  work.  In  the  absence  of  some 
special  controlling  direction,  the  duty  of  the  defendant  in  er- 
ror was  to  do  and  perform  all  acts  requested  of  him  that  were 
reasonable  and  he  was  capable  of  doing  to  expedite  the  asso- 
ciated effort.  If  the  shield  had  covered  the  wheel,  it  would 
have  been  a  very  ordinary  act  to  have  oiled  the  machine  when 
directed  to  do  so  by  the  person  that  all  agree  was  charged 
with  the  duty  of  seeing  that  it  was  properly  oiled ;  hence,  we 
r^ard  all  this  contention  about  the  defendant  in  error  being 
a  volunteer  or  intermeddler  as  having  no  force  or  bearing. 
He  was  rightfully  there.  It  was  a  part  of  his  duty,  under 
his  contract  of  employment,  to  do  and  perform  all  ordinary 
acts  of  which  he  was  capable,  and  which  he  was  directed  to 
do  by  those  having  charge  of  the  work,  that  was  necessarily 
included  in  its  practical  operation.  Hence  it  seems  that  there 
is  a  direct  responsibility  to  him  by  reason  of  his  rightful  pres- 
ence there,  and  his  lawful  participation  in  the  work  on  the 
part  of  the  Mastins,  independent  of  the  inquiry  as  to  whether 
he  was  an  employ^  of  the  farmer  or  the  owners  of  the  ma- 
chine. 

It  seems  to  be  an  established  fact  in  this  case  that  the  oper- 
ation of  the  machine  with  the  uncovered  wheel  was  imminently 
dangerous^  and  this  is  equivalent  to  saying  that  the  owners  of 
the  machine  were  guilty  of  gross  negligence  in  its  operation. 
The  great  bodily  harm  of  some  one  working  about  the  machine 
without  the  knowledge  that  the  wheel  was  uncovered  was  the 
natural  and  almost  inevitable  consequence  of  such  gross  negli- 
gence. The  uncovered  condition  of  the  wheel  imposed  upon 
its  owners  the  exercise  of  the  highest  degree  of  caution.  This 
increase  of  duty  arose  out  of  the  nature  of  the  business  and 
the  danger  to  others  incident  to  the  operation  of  the  machine. 
The  duty  of  exercising  great  caution  by  the  owners  of  the  ma- 
chine did  not  arise  out  of  the  contract  with  Pampella  to  do  his 
threshing,  but  grew  out  of  the  wrong  being  done  by  the  use 
of  an  uncovered  wheel,  known  by  them  to  be  imminently  dan- 
gerous.    The  owner  of  a  horse  and  cart  who  leaves  them  un- 
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attended  in  the  street  is  liable  for  any  damage  which  may  result 
from  his  negligence.  {Lynch  v,  Nurdin,  1  Adol.  &  E.  [N.  S.] 
29;  lUidge  v.  Goodwin^  5  Car  &  P.  190.) 

The  owner  of  a  loaded  gun  who  puts  it  into  the  hands  of  a 
child,  by  whose  indiscretion  it  is  discharged,  is  liable  for  dam- 
ages occasioned  by  the  discharge.  (Dixon  v.  Bell,  6  Maule  & 
S.  198.)  The  general  rule  is,  that  damages  for  which  a  party 
is  liable  are  those,  and  those  only,  which  are  the  natural  and 
necessary  consequences  of  his  acts.  {Kellogg  v.  Chicago  Rid, 
Co.,  26  Wis.  267;  Ryan  v.  N.  Y.  C.  Rid.  Co.,  35  N.  Y.  211.) 
There  is  this  marked  distinction  between  an  act  of  negligence 
imminently  dangerous  and  one  that  is  not  so:  the  guilty  party 
being  liable  in  the  former  case  to  the  party  injured,  whether 
there  was  any  relation  of  contract  between  them  or  not,  but 
not  so  in  the  latter  case.  {Colegrove  v.  Harlem  Rid.  Co.,  6  Duer, 
410;  Burk  v.  DeCastro,  11  Hun,  357.)  Where  contractors 
entered  into  a  contract  to  put  a  cornice  on  a  mill,  the  mill- 
owners  to  furnish  the  necessary  scaffolding,  and  the  scaffold- 
ing furnished,  being  defective,  fell  and  killed  an  employ^  of 
the  contractors,  the  mill-owners  were  held  liable  because  the 
injury  was  the  natural  consequence  of  their  negligence  in  con- 
structing the  scaffolds.  {Cougktry  v.  Woolen  Co.,  66  X.  Y.  128; 
Cook  V.  Dock  Co.,  1  Hilt.  437;  SmUh  v.  N.  Y.  C.  Rid.  Co.,  19 
N.  Y.  130.)  So,  in  this  case,  the  injury  to  the  defendant  in 
error  was  the  natural  consequence  of  the  gross  negligence  of 
the  owners  of  the  threshing  machine  in  leaving  the  wheel  with 
its  imminently  dangerous  cogs  uncovered.  That  it  was  dan- 
gerous to  human  life  and  limb,  is  unquestioned.  That  the 
Mastins  knew  it  was,  is  conclusively  established.  Despite  the 
warnings  of  friends  and  neighbors,  they  persisted  in  its  use 
in  this  dangerous  condition.  The  natural  result  of  this  gross 
negligence  was  the  serious  injury  of  the  defendant  in  error. 
Their  answer  to  his  demand  for  damages  is,  that  he  was  not 
their  servant.  This  answer,  addressed  to  a  man  who  was 
there  in  the  regular  course  of  employment  to  aid  the  accom- 
plishment of  the  very  work  for  which  the  owners  of  the  ma- 
chine had  brought  it  to  the  farm  of  Pampella,  is  not  a  sufficient 
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one.  His  duty  was  to  do  and  perform  such  acts  as  assisted  in 
the  aoeompIishmeDt  of  the  common  design.  He  did  not  di- 
rect the  work^  or  had  no  right  to,  or  was  not  appointed  or  se- 
lected for  that  purpose.  His  duties  were  assigned  by  those 
who  had  the  controlling  authority.  His  duty  was  obedience 
to  the  directions  of  those  in  authority,  or  to  those  who  seemed 
from  the  ordinary  course  of  affairs  to  be  in  authority.  In 
obedience  to  a  direction,  a  request  or  a  command  by  one  who 
was  in  actual  control  of  the  machinery,  he  attempted  to  oil 
the  cylinder.  The  act  attempted  appears  to  liave  been  one 
of  absolute  necessity,  requiring  immediate  attention.  It  was 
an  ordinary  act,  unattended  with  danger,  that  any  reasonably 
prudent  man  could  perform  without  injury,  if  it  had  not  been 
for  the  gross  .negligence  of  the  Mastins.  Rankin,  who  made 
the  request  or  gave  the  direction,  was  in  sole  charge  of  that 
part  of  the  machinery  about  which  the  request  was  made  and 
the  direction  given.  He  had  been  in  charge  for  two  days, 
with  the  knowledge,  consent  and  approval  of  the  owners  of 
the  machine.  The  writer  of  this  opinion  is  clear  in  his  con- 
viction that,  under  these  circumstances,  Rankin  was  for  all 
legal  purposes  the  employ^  of  the  Mastins,  in  charge  of  this 
brauch  of  the  machinery,  responsible  for  its  successful  opera- 
tion, and  fully  authorized  and  empowered  to  do  or  cause  to  be 
doue  any  act  that  was  necessary  for  the  accomplishment  of 
that  part  of  the  work ;  that  the  defendant  in  error,  by  reason 
of  his  employment  there,  was  subject  to  all  reasonable  orders 
and  directions  necessary  to  the  safe  conduct  of  the  business  by 
those  in  authority ;  that  as  a  matter  of  law  he  was  an  employ^ 
of  the  Mastins  to  the  same  extent  and  to  the  same  degree  as 
if  he  had  been  directly  employed  by  them ;  that  the  relation 
of  master  and  servant  was  established  between  them  by  reason 
of  his  employment  by  Pampella  to  engage  in  the  associated 
work  of  the  Mastins  and  Pampella;  that  the  Mastins  are 
liable  to  him  for  injuries  caused  by  their  gross  negligence  be- 
cause of  said  employment;  and  that  they  are  liable  both  be- 
cause they  used  this  dangerous  machinery,  with  the  knowledge 
of  its  danger,  and  because  they  failed  to  exercise  reasonable 
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•otect  an  employ^.     The  instructions  of  the  court 

i  of,  being  in  substantial  conformity  to  these  views^ 

roneous. 

)mmend  that  the  judgment  be  affirmed. 

Court :  It  is  so  ordered. 

Justices  concurring. 


IE  OF  Kansas,  on  the  relation  of  C.  N.  SearSy  as 
Attorney  of  Cheyenne  County,  v.  J.  C.  Burton, 
ity  Clerk,  etc.,  et  al. 

llowecL  The  rale  stated  in  The  State  ex  rel.  v.  Stocky  38  Kas. 
)  private  jadgments  having  no  binding  force  where  the  state 
>ting  to  enforce  its  laws,  followed. 

d.  The  plea  of  a  sabseqnent  oonnty-seat  election  held  bad, 
same  authority. 

Valid  Statute.  The  act  entitled  "An  act  to  legalize  a  certain 
in  Gheyenne  county,  and  to  declare  the  town  of  St.  Francis 
lanent  county  seat  of  said  county,*'  approved  February  5, 
onstitutional  and  valid. 

Original  Proceeding  in  Mandamus. 
se  is  stated  in  the  opinion,  filed  July  9,  1891. 

earSy  county  attorney,  for  The  State;  Edwin  A.  Aus- 
.  W.  McElroy,  of  counsel. 
:  Lindsay f  for  defendants. 

1  by  Green,  C.  :  This  is  an  original  proceeding  in 
?,  brought  by  the  county  attorney,  to  compel  the 
icers  named,  of  Cheyenne  county,  to  remove  their 
offices  from  St.  Francis  to  Bird  City,  and  to  com- 
bo hold  their  offices  at  Bird  City,  as  the  permanent 
it  of  Cheyenne  county.  The  alternative  writ  was 
a  the  2d  day  of  February,  1891,  and  served  on  the 
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defendants  on  the  7th.  The  cause  was  submitted  upon  the 
facts  stated  in  the  alternative  writ  and  answer.  The  facts 
material  to  the  issue^  as  claimed  by  the  plaintiff,  are  substan- 
tially as  follows : 

Cheyenne  county  was  organized  April  1,  1886,  and  Bird 
City  was  designated  as  the  temporary  county  seat.  An  elec- 
tion was  held  on  the  16th  day  of  May,  1886,  and  Bird  City 
received  a  majority  of  the  votes  cast  for  the  permanent  county 
seat.  The  county  oflBcers  held  their  respective  offices  at  Bird 
City  until  about  the  1st  day  of  March,  1889,  when  they  re- 
moved their  offices  to  St.  Francis.  The  answer  of  the  re- 
spondents was  a  justification  of  such  removal  and  continuance 
of  the  county  seat  at  St.  Francis,  upon  three  grounds :  First, 
that  the  election  on  the  16th  day  of  May,  1886,  had  been 
adjudged  to  be  null  and  void ;  second,  that  there  had  been  a 
subsequent  election  held  in  the  county,  on  the  26th  day  of 
February,  1889,  at  which  St.  Francis  received  a  majority  of 
all  the  votes  cast  for  the  permanent  county  seat;  and,  third, 
that  by  an  act  of  the  legislature,  approved  February  6, 1891, 
St.  Francis  was  declared  to  be  the  permanent  county  seat. 

I.  The  plea  of  res  adjudicata  is  stated  in  the  answer  to  the 
alternative  writ,  as  follows: 

"That  the  election  in  Cheyenne  county  on  the  16th  day 
of  May,  1886,  so  far  as  the  location  of  the  county  seat  was 
and  is  concerned,  was  duly  and  finally  determined  and  ad- 
judged against  the  relator,  the  state  of  Kansas^  and  all  per- 
sons whomsoever,  by  the  consideration  and  decree  of  the 
district  court  of  Cheyenne  county,  in  a  certain  proceeding 
duly  commenced,  pending  and  had  in  said  court,  wherein  the 
state  of  Kansas,  on  the  relation  of  Thomas  J.  McCarty  and 
R.  M.  Jacques,  citizens,  electors  and  tax-payers  of  the  town 
of  Wano,  were  plaintiffs,  and  Edwin  M.  Phillips,  clerk  of 
district  court  of  Cheyenne  county,  was  defendant,  in  the  na- 
ture of  mandamus  to  compel  said  Edwin  M.  Phillips,  as  such 
clerk,  to  remove  his  office  from  the  town  of  Bird  City,  where 
he  was  unlawfully  keeping  his  office,  and  to  keep  the  same  at 
the  town  of  Wano,  now  St.  Francis,  which  said  last-named 
place  the  relators  alleged  to  be  the  county  seat  of  said  county, 
and  in  which  the  said  relators  sought  to,  and  did,  contest  the 
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pretended  election  held  May  15, 1886,  and  the  result  thereof  as 
declared  by  the  board  of  county  commissioners  of  said  county, 
upon  which  election  and  result  relator  herein  relies  in  this  ac- 
tion and  proceeding.  It  was  duly  and  finally  adjudged  by  said 
court,  that  said  pretended  election  was  null  and  void,  and  that 
no  town  was  and  had  been  choaen  as  permanent  county  seat 
of  said  county  at  said  election/' 

The  plea  cannot  be  sustained  in  this  case,  which  is  brought 
upon  the  relation  of  the  county  attorney.  The  state  is  not 
bound  by  a  suit  prosecuted  by  a  private  party,  in  an  action 
of  this  kind.  (The  State  ex  rel.  v.  Stock,  38  Kas.  154.) 

II.  The  second  plea  of  justification  may  be  briefly  stated  : 

"That  afterward,  on  January  19,  1889,  upon  a  petition  of 
a  sufficient  number  of  the  electors  of  said  county  whose  names 
appeared  on  the  last  assessment  rolls  of  the  township  assessors 
of  the  county,  filed  with  the  county  clerk  of  said  county,  the 
board  of  county  commissioners,  acting  on  said  petition,  called 
an  election  to  be  held  February  26,  1889,  for  the  purpose  of 
permanently  locating  the  county  seat  of  said  county ;  that  no- 
tice of  said  election  was  duly  published  by  the  county  clerk 
on  January  24,  1889,  and  weekly  thereafter,  in  a  newspaper 
published  and  of  general  circulation  in  said  county ;  that  no- 
tice of  said  election  was  also  duly  published  by  the  sheriff  of 
said  county  on  January  31,  and  weekly  thereafter  until  said 
election,  in  a  newspaper  published  and  of  general  circulation 
in  the  county ;  that  afterward,  on  January  28, 1889,  the  board 
of  county  commissioners  duly  appointed  certain  persons  to  fill 
vacancies  existing  in  the  board  of  registrars  for  the  several 
voting  precincts  in  said  county;  that  registration  of  the  voters 
in  the  manner  provided  by  law,  by  the  persons  authorized  by 
law  to  act  as  judges  of  election  in  the  several  election  precincts 
in  said  county,  was  had,  and,  in  pursuance  of  said  proceedings 
of  said  board  of  county  commissioners  and  said  notice  of  said 
election,  an  election  was  held  in  said  Cheyenne  county,  on 
February  26,  1889,  for  the  purpose  of  permanently  locating 
the  county  seat  of  said  county;  and  at  said  election,  and  by 
the  result  thereof  as  canvassed,  the  city  of  St.  Francis  received 
a  majority  of  all  the  legal  votes  cast  at  said  election,  as  was 
duly  declared  by  the  board  of  county  commissioners  sitting  as 
a  board  of  canvassers  of  the  election  returns  of  said  election 
in  said  county." 

We  think  this  plea  is  bad.     Taken  in  connection  with  the 
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first,  it  appears  that  the  state  was  not  bound  by  the  judgment 
of  the  court  which  declared  the  first  election  void ;  hence,  it  is 
Dot  clear  that  there  was  any  authority  for  calling  the  second 
election.  The  judgment  and  decree  of  the  district  court  of 
Cheyenne  county,  upon  the  relation  of  two  citizens,  against  the 
clerk  of  the  district  court,  was  not  sufficient  ground  for  order- 
ing another  election.  The  first  election  must  be  set  aside  by 
some  competent  authority  by  which  the  state  is  bound,  before 
another  election  could  be  ordered ;  and  the  subsequent  election^ 
having  been  held  within  five  years,  was  unauthorized. 

"No  election  for  the  relocation  of  such  county  seat  shall  be 
ordered  or  had  within  five  years  from  the  time  of  the  holding 
of  the  last  preceding  election,  touching  the  location  or  reloca- 
tion of  such  county  seat"  (Gen.  Stat,  of  1889,  11897.) 

III.  The  following  act  of  the  legislature  is  set  up  as  the 

third  plea  of  justification : 

^Am  Act  to  legalize  a  certain  election  in  Cheyenne  connty,  and  to  de- 
clare the  town  of  St.  Francis  the  permanent  county  seat  of  said 
ooanty. 

"Whereas,  On  the  26th  of  February,  1889,  there  was 
held  in  the  county  of  Cheyenne  an  election  for  permanently 
locating  the  county  seat  of  said  county,  at  which  election  the 
town  of  St.  Francis  received  a  majority  of  292  votes;  and 

"Whereas,  The  county  of  Cheyenne  now  owns  in  said 
town  of  St.  Francis  a  blcKjk  of  land  of  the  value  of  $4,000, 
and  county  buildings  thereon  of  the  value  of  $3,000;  and 

"Whereas,  It  is  claimed  by  rival  town-site  companies 
that  said  election  was  illegal,  and  there  is  likely  to  arise  in 
said  county  a  contest  over  the  permanent  county  seat  thereof^ 
to  the  great  detriment  of  the  people  and  tax-payers  of  said 
county:  now,  therefore, 
"  Be  it  enacted  by  the  Legislature  of  the  State  of  Kansas: 

"Section  1.  That  the  said  election  for  the  purpose  of  per- 
manently locating  the  county  seat  of  Cheyenne  county,  held 
February  26,  1889,  be  and  the  same  is  hereby  legalized,  and 
the  town  of  St.  Francis  is  hereby  declared  to  be  the  perma- 
nent county  seat, of  said  county. 

"Sec.  2  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  publication  in  the  official  state  paper. 

"Approved  February  5,  1891. 

"Published  in  official  state  paper  February  6,  1891.'' 


Digitized  by  LjOOQ IC 


48  SUPREME  COURT  OF  KANSAS. 

The  State  ex  rel  y.  Barton. 

It  is  conteDded  by  the  relator,  that  this  act  is  void  and  un- 
constitutional, because  it  is  in  contravention  of  §  1,  art.  9,  of 
the  constitution,  which  says : 

''But  no  county  seat  shall  be  changed  without  the  consent 
of  a  majority  of  the  electors  of  the  county." 

It  is  argued  with  a  great  deal  of  force  that  the  consent  re- 
quired by  the  constitution  must  be  affirmatively  given ;  that 
the  election  held  on  the  26th  day  of  February,  1889,  was  a 
nullity;  and,  therefore,  the  legislature  had  no  power  to  legal- 
ize such  a  nullity.  Let  us  examine  this  proposition.  The 
constitutional  restriction  placed  upon  the  legislature  is,  that  it 
cannot  change  the  location  of  a  county  seat  without  the  con- 
sent of  a  majority  of  the  electors  of  the  county.  It  is  true 
the  legislature  has  said  that,  when  a  county  seat  has  been  lo- 
cated, no  other  election  shall  be  had  within  five  years  of  the 
time  of  the  holding  of  the  last  election.  Yet  it  could  dis- 
pense with  this  rule  and  provide  for  the  holding  of  an  election 
at  any  time.  It  is  a  matter  peculiarly  within  the  power  of 
the  legislature  to  say  when  and  how  county-seat  elections  shall 
be  held.  If  it  be  within  the  power  of  the  legislature  to  pre- 
scribe the  rule  for  such  elections,  can  it  not  by  subsequent 
legislation  legalize  an  election  which  was  lacking  in  one  of 
the  requisites  which  it  might  have  dispensed  with  by  a  pre- 
vious act?     The  law  has  been  stated  by  Judge  Cooley: 

"  If  the  thing  wanting  or  which  failed  to  be  done  and  which 
constitutes  the  defect  in  the  proceedings,  is  something  the  ne- 
cessity for  which  the  legislature  might  have  dispensed  with 
by  prior  statute,  then  it  is  not  beyond  the  power  of  the  l^is- 
lature  to  dispense  with  it  by  subsequent  statute,  and  if  the 
irregularity  consists  in  doing  some  act,  or  in  the  mode  or 
manner  of  doing  some  act,  which  the  legislature  might  have 
made  immaterial  by  prior  law,  it  is  equally  competent  to 
make  the  same  immaterial  by  a  subsequent  law."  (Cooley, 
Const  Lim.  [6th  ed.]  457.) 

This  court  has  said  that,  where  an  irregularity  rendering  an 
act  of  a  city  or  subordinate  agency  illegal  or  void  is  simply  a 
failure  to  comply  with  some  provision  of  the  statute  which 
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the  legislature  might  in  advance  have  dispensed  with,  the  leg- 
islature can,  by  a  general  curative  statute,  subsequently  passed, 
dispense  with  such  compliance,  and  thereby  render  the  act  of 
the  city  or  subordinate  agency  legal  and  valid.  {Mason  v. 
SpmceTy  36  Kas.  512.) 

Again,  this  court  has  said,  in  speaking  of  county-seat  elec- 
tions, that  a  vote  of  a  majority  is  not  necessary,  nor  even  the 
formality  of  an  election.  The  consent  of  a  majority  of  the 
electors,  in  whatever  form  expressed,  whether  in  election  or 
by  petition,  or  otherwise,  is  sufficient.  (Oounty  Seat  of  Linn 
Cb.,  16  Kas.  630.)  Now,  the  fact  exists  that  an  election  was 
held  in  Cheyenne  county  on  the  26th  day  of  February,  1889. 
It  may  not  have  been  authorized,  but  it  is  admitted  by  the 
pleadings  that  an  expression  was  given  upon  the  question  of 
the  location  of  the  county  seat  in  that  county.  Was  not  this 
sufficient  for  the  legislature  to  consider  as  a  consent,  within 
the  spirit  of  §  1  of  article  9  of  the  constitution  ?  We  need 
Dot  call  it  an  election,  for  that  is  not  necessary ;  the  consent 
may  be  expressed  by  petition,  or  in  any  other  form.  We  do 
not  know  what  was  before  the  legislature,  and  can  only  resort 
to  the  preamble  and  the  act  itself  to  determine  the  object  of 
the  l^islature.  With  this  existing  fact  before  us,  of  an  ex- 
pression having  been  given  by  the  people  of  Cheyenne  county 
upon  the  question  of  the  location  of  the  county  seat,  we  can- 
not say  that  the  legislature  acted  upon  an  absolute  nullity. 
There  was  something  expressed,  which  it  regarded  as  a  con- 
sent; and  upon  that  consent  based  its  action,  by  passing  the 
law  in  question.  The  proposition  may  be  summarized :  An 
election  was  held  on  the  16th  day  of  May,  1886,  locating  the 
county  seat  at  Bird  City.  The  people  of  the  county  subse- 
quently expressed  themselves  in  favor  of  St.  Francis  as  the 
county  seat,  but  in  a  manner  not  authorized  by  law  at  the 
time;  but  the  defect  in  such  expression  was  a  matter  which 
the  legislature  might  have  dispensed  with  in  the  first  instance. 
The  defect,  therefore,  was  such  an  one  as  the  legislature  could 
and  did  cure  by  a  subsequent  enactment,  which  we  are  con- 
strained to  uphold. 

4    -47KA8. 
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We  therefore  reootumeDd  that  the  peremptory  writ  of  man- 
damus be  denied. 

By  the  Court:  It  is  so  ordered. 
All  the  Justices  concurring. 


John  C.  Brown  v.  W.  H.  Irwin. 

1.  Tbxspass — Local  Action,    The  action  of  trespass  to  real  estate  is  a 
local  action. 

2.  BUI  of  Partumlars — Pr<ictioe,    Where  a  bill  of  partioolare 

states  an  action  in  trespass  quare  olajoum  /regit  only,  and  the  bill  of 
partioolars  also  shows  that  the  action  arose  in  the  state  of  Nebraska, 
it  is  error  to  overrole  a  demurrer  to  snch  bill  of  particulars  on  the 
ground  that  it  does  not  state  a  cause  of  action. 

Error  from  Norton  District  Court. 
The  opinion  states  the  case. 

J.  R,  Hamiltony  for  plaintiff  in  error. 
C.  D.  Jones,  for  defendant  in  error. 

Opinion  by  Strang,  C.  :  This  was  an  action  on  appeal  from 
the  judgment  of  a  justice  of  the  peace.  The  bill  of  particu- 
lars contained  two  counts — the  first  one  stating  a  cause  of  ac- 
tion in  trespass  upon  real  property,  arising  in  the  county  of 
Norton  and  state  of  Kansas;  the  second  count  stating  a  cause 
of  action  in  trespass  to  real  property,  arising  in  the  county  of 
Furnas  and  state  of  Nebraska.  The  defendant  demurred  to 
the  first  count,  and  also  separately  to  the  second  count  of  the 
bill  of  particulars.  The  demurrer  to  each  count  was  over- 
ruled, and  exceptions  allowed.  The  case  was  then  tried  by 
the  court  and  a  jury,  resulting  in  a  general  verdict  for  the 
plaintiff  against  the  defendant  for  the  sum  of  $10,  upon  which 
the  court  entered  judgment  for  that  amount,  and  costs  of  suit 
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amountiDg  to  $61.10.  A  motion  for  new  trial  followed,  and 
was  overrnled,  and  the  defendant  below  brings  the  case  bere 
for  review,  and  alleges  that  the  court  err^  in  overruling  his 
demurrer. 

We  think  the  court  erred  in  overruling  the  demurrer  to  the 
second  count  of  the  bill  of  particulars.  This  count  stated  a 
cause  of  action  in  trespass  to  real  estate  arising  in  the  state  of 
Nebraska.  The  action  of  trespass  to  real  estate  is  a  local  ac- 
tion. {Sumner  v,  Finegariy  15  Mass.  280,  284;  Livingston  v. 
Jefferson,  19  Am.  Eep.  400;  Cooley,  Torts,  471,  472.) 

The  cause  of  action  stated  in  the  second  count  having  arisen 
in  the  state  of  Nebraska,  and  being  a  local  action,  the  courts  of 
Kansas  could  not  take  jurisdiction  of  the  same,  and  therefore 
the  demurrer  to  the  second  count  should  have  been  sustained. 
The  verdict  is  general  upon  both  counts.  The  judgment  fol- 
lows the  verdict.    It  must  be  reversed.    It  is  so  recommended 

By  the  Court;  It  is  so  ordered. 

All  the  Justices  concurring. 


D.  W.  Acker  et  al.  v.  James  S.  Warden. 

Hon —  Consideratum — No  Fraud  to  Bar  Recovery,  Where  a  surety  was 
indnoed  to  renew  a  note  upon  the  representation  of  the  payee  that 
the  consideration  of  the  original  note  was  for  money  paid  to  the  prin- 
cipal maker  over  the  oonnter  of  a  bank  by  the  payee,  when  in  fact  the 
consideration  was  for  money  paid  by  the  payee  for  the  benefit  of  the 
principal  maker  to  another  party  for  the  purchase- price  of  an  interest 
in  a  patent-right,  Jield,  that  no  snch  fraud  or  deceit  is  shown  as  to 
bar  the  recovery  on  the  note  by  the  the  payee  against  the  snrety. 

Error  from  Marshall  District  Court, 

On  the  23d  day  of  July,  1883,  D.  W.  Acker  and  J.  F. 
Waison  brought  their  action  against  James  8.  Warden,  to  re- 
cover as  damages  $3,000.     In  their  petition  they  alleged  that 
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one  W.  H.  Gibbs  was  the  owner  of  a  patent- right  for  the 
state  of  Kansas  of  an  improvement  in  a  dairy  churn,  origin- 
ally issued  to  W.  W.  Sanborn,  of  Clinton  county,  Iowa;  that 
Warden  induced  Frank  W.  Alvord,  on  September  21,  1880, 
to  purchase  the  undivided  one-half  interest  in  the  patent  from 
W.  H.  Gibbs,  for  the  state  of  Kansas,  excepting  certain  couu- 
ties;  that  he  induced  Alvord  to  execute  his  promissory  note 
therefor  in  the  sum  of  $500,  and  also  induced  the  plaintiffs 
to  sign  the  same  as  sureties;  that  Warden  then  and  there 
promised  he  would  buy  the  remaining  undivided  one-half  in- 
terest in  the  patent-right  for  $1,000,  and  would  pay  that  sum 
for  the  same;  that  the  representations  of  Warden  about  bay- 
ing the  undivided  one-half  interest  for  $1,000  were  wholly 
false,  and  known  to  him  to  be  false;  that  W.  H.  Gibbs,  with- 
out any  consideration,  on  the  17th  day  of  September,  1880, 
conveyed  to  Warden  the  undivided  one-half  interest  in  the 
patent-right;  that  the  conveyance  was  made  solely  for  the 
purpose  of  cheating  and  deceiving  these  plaintiffs  as  to  the 
value  of  the  patent-right,  and  as  to  the  amount  that  Warden 
was  to  pay  therefor.  They  further  alleged  in  their  petition, 
that  on  September  21,  1880,  the  date  of  the  execution  of  the 
note  of  $500  by  Alvord  and  themselves,  Warden  represented 
to  Alvord  that  the  patent-right  was  a  new,  novel  and  useful 
invention,  and  an  improvement  of  great  value;  that  large 
sums  of  money  could  be  made  from  the  sale  thereof;  but  that 
in  fact  the  patent-right  was  utterly  worthless  and  of  no  value 
whatever,  and  possessed  neither  novelty  nor  utility,  and  that 
Warden  well  knew  this  at  the  time  he  made  all  the  forgoing 
representations,  and  so  induced  Alvord  and  these  plaintiffs  to 
sign  and  deliver  the  note  of  $500  on  September  21,  1880. 
The  j)etition  also  alleged  that,  on  the  28th  day  of  November, 
1881,  Warden  induced  the  plaintiffs  to  execute  a  renewal  of 
the  note,  upon  the  statement  that  Alvord  had  borrowed  $500, 
and  that  the  first  note  had  been  executed  for  that  amount  of 
money,  which  he  had  paid  to  Alvord  over  the  counter  of  his 
bank ;  that  all  of  these  representations  were  false,  and  known 
by  Warden  to  be  false,  at  the  time  they  were  made;  that 
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Warden  assigDed  and  sold  the  note  to  the  Exchange  National 
Bank,  of  Atchison,  in  this  state;  and  tbat,  on  the  18th  of  July, 
1883,  a  judgment  was  renderecl  in  favor  of  the  bank  and 
against  them  as  principals  on  the  note,  for  the  sum  of  $532.50, 
which  they  will  have  to  pay. 

The  defenda[nt,  James  S.  Warden,  in  his  answer  denied 
generally  the  averments  of  the  petition,  and  alleged  that  he 
did  not  assign  or  transfer  the  second  note  until  after  its  ma- 
turity, and  that,  in  an  action  brought  by  the  bank  upon  the 
note,  judgment  was  recovered  against  the  plaintiffs  upon  per- 
sonal service,  and  that  therefore  the  plaintiffs  have  no  cause 
of  action  whatever  against  him.  The  plaintiffs  filed  a  reply, 
denying  that  the  promissory  note  described  in  their  petition 
was  assigned,  transferred  or  sold  to  the  Exchange  National 
Bank,  of  Atchison,  before  it  became  due.  Trial  had  on  the  2d 
day  of  September,  1885,  before  the  court  with  a  jury.  After 
plaintiffs  had  introduced  all  of  their  evidence,  the  trial  court 
sustained  a  demurrer  filed  thereto  by  the  defendant,  and  ren- 
dered judgment  for  costs  in  £Eivor  of  the  defendant  and  against 
the  plaintiffs.    The  plaintiffs  excepted  and  bring  the  case  here. 

W,  A.  Calderheddy  for  plaintiffs  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  material  facts  in  this  case  are  as  fol- 
lows: W.  W.  Sanborn,  of  Iowa,  obtained  on  the  21st  day  of 
May,  1867,  letters-patent  from  the  United  States  for  certain 
improvements  in  dairy  churns.  Prior  to  1880,  the  right  to 
sell  and  use  this  patent  in  Kansas  was  purchased  by  W.  H. 
Gibbs.  In  September,  1880,  Alfred  Hill  and  Frank  W.  Al- 
vord  purchased  of  Gibbs  an  undivided  half  of  the  patent- 
right  for  the  state  of  Kansas,  excepting  a  few  counties,  for 
$1,000,  and  James  S.  Warden  purchased  the  other  undivided 
half  for  $500.  In  paying  for  his  undivided  quarter,  Alvord 
executed  his  note  of  $500  to  James  S.  Warden,  dated  Sep- 
tember 21,  1880,  and  due  120  days  after  date,  bearing  12  per 
cent,  interest  after  maturity.     J.  F.  Watson  and  D.  W.  Acker 
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signed  this  note  as  sureties  for  Alvord.  When  the  note  be- 
came due  it  was  not  paid^  and  on  November  28^  1881^  the 
note  was  renewed  by  Watson  and  Acker,  payable  eight  months 
after  date.  Greorge  C.  Brownell  also  signed  this  note.  Sub- 
sequently, the  note  was  sold  and  indorsed  by  James  S.  War- 
den to  the  Exchange  National  Bank,  of  Atchison.  On  the 
16th  day  of  March,  1883,  the  Exchange  Bank  brought  its 
action  against  Watson,  Acker,  Brownell  and  Warden  upon 
this  note,  and,  upon  personal  service,  obtained  judgment 
against  all  the  parties.  On  the  23d  of  July,  1883,  this  ac- 
tion was  commenced  by  Acker  and  Watson  against  Warden 
for  damages,  alleging  fraud  and  deceit  on  the  part  of  Warden 
in  procuring  both  of  these  notes  referred  to.  Upon  the  trial, 
after  the  plaintiffs  had  introduced  all  of  their  evidence,  the 
defendant  interposed  a  demurrer  thereto,  which  was  sustained 
by  the  court.  The  plaintiffs  excepted,  and  bring  the  case  here 
for  review. 

It  is  claimed  that  Acker  and  Watson  were  induced  to  sign 
the  note  of  Alvord  to  Warden  of  $500  on  September  21,  1880, 
by  the  false  representations  of  Warden.  They  claim  that  he 
promised  to  purchase  and  pay  $1,000  for  an  undivided  half 
of  the  patent-right;  second,  that  he  represented  that  the  sale 
of  the  patent-right  for  two  counties  in  Kansas  had  been  made, 
which  would  nearly  pay  the  note;  and,  third,  that  he  stated 
the  patent-right  was  valuable  and  useful,  when  it  was  worth- 
less and  of  no  value  whatever.  It  is  also  claimed  that  the 
evidence  shows  that  Warden  purchased  the  patent-right  for 
Kansas  on  September  17, 1880,  prior  to  the  time  that  Alvord 
executed  any  note,  or  had  purchased  any  part  thereof.  It 
appears,  from  the  evidence  produced  upon  the  trial,  that 
Warden  never  had  any  conversation  with  Acker  and  Watson 
prior  to  their  signing  the  note  of  September  21, 1880;  there- 
fore he  did  not  personally  by  any  representations  or  promises 
induce  them  to  become  the  sureties  of  Alvord.  Alvord  made 
some  such  representations  to  Acker  and  Watson,  which  he  said 
Warden  had  made  to  him,  and  it  appears  that  Warden  did 
make  some  such  statements  to  Alvord.     It  is  clearly  appar- 
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ent,  however,  from  Alvord's  own  statements,  that  the  pre- 
tended sales  of  the  patent-right,  prior  to  his  purchase,  were 
not  relied  upon  by  Alvord,  because  he  cannot  remember  the 
amount ;  and  his  other  evidence  shows  that  he  was  eager  to 
make  the  purchase  of  a  quarter  interest  in  the  patent-right, 
if  he  could  raise  the  purchase-price,  or  could  give  a  good  note 
therefor.  It  is  evident  that  Alvord,  after  a  short  examina- 
tion of  the  dairy  churn  in  operation,  and  his  conversation 
with  Warden,  was  induced  to  believe  that  the  patent-right  was 
a  valuable  one,  and  that,  if  properly  operated,  he  could  make 
money  out  of  it.  He  also  was  induced  to  buy  an  interest  in 
the  patent-right  because  he  thought  that  Warden  was  a  first- 
class  business  man  and  would  not  take  an  interest  if  the  pat- 
ent was  not  all  right.  The  amount  that  Warden  was  to  pay 
for  an  undivided  half  was  not  so  important  to  Alvord  as  the 
fact  that  Warden  thought  the  patent-right  of  so  much  value 
as  to  become  interested  therein  and  the  owner  of  an  undivided 
half  thereof.     Alvord  testified,  among  other  things,  as  follows : 

''Ques.  How  long  were  you  engaged  in  examining  the 
patent  churn?  Ans.  Why,  not  a  great  while.  I  think  at 
the  time  I  first  saw  it  he  was  in  the  act  of  churning. 

"Q.  You  thought  it  was  a  pretty  good  thing?     A.  Yes,  sir. 

^'Q.  And  made  up- your  mind,  as  I  understand  you  to  say, 
that  you  would  take  an  interest  in  it  if  you  could  put  up  your 
part  of  the  money  or  the  security?     A.  Yes,  sir. 

"  Q.  Did  you  have  considerable  talk  with  Mr.  Gibbs  about 
the  operation  of  the  churn  ?  A.  Not  a  great  deal ;  no.  I  had 
a  considerable  talk  with  him  as  to  dealing  in  patent- rights. 

"Q.  Did  you  see  the  churn  operate  yourself  there  at  the 
fair  grounds?     A.  Yes,  sir. 

"Q.  You  saw,  then,  that  you  believed  it  was  capable  of 
going?    A.  Yes,  sir. 

**Q.  And  you,  in  the  exercise  of  your  own  good  judgment, 
thought  it  was  a  pretty  good  thing  at  that  time?    A.  Yes,  sir. 

"Q.  And  after  that  you  had  a  talk  with  Warden,  I  under- 
stand you,  and  he  told  you  to  get  security  on  this  note  for 
$500,  subsequent  to  that  time?     A.  Yes,  sir. 

"Q.  Now,  at  the  time  you  spoke  to  Acker  and  Watson, 
had  they  any  knowledge  about  your  purchasing  this  patent- 
right,  so  far  as  you  knew?     A.  Yes,  I  think  they  had. 
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^'Q.  Previous  to  that  time?     A.  Yes,  I  think  they  did. 

"Q.  They  knew  what  this  note  was  for?     A.  Yes. 

"Q.  They  knew  that  you  had  given  this  note  for  an  inter- 
est in  this  patent-right?     A.  Yes,  sir. 

"  Q.  You  explained  to  them  fully  what  you  wanted  it  for, 
and  asked  them  to  go  your  security  ?     A.  Yes,  sir. 

"  Q.  They  had  no  interest  in  the  patent-right  themselves? 
A.  No,  sir. 

"Q.  They  were  simply  accommodating  you  by  indorsing 
your  note?     A.  Yes,  sir. 

"Q.  That  was  the  way  you  understood  it?  A.  That  was 
the  understanding. 

"Q.  And  I  understand  you  to  say  that  Mr.  Warden  was  not 
present  when  they  signed  this  note?     A.  No,  sir;  he  was  not. 

"Q.  They  signed  this  note  upon  your  request  and  upon 
your  solicitation  alone?     A.  Yes,  sir. 

"Q.  After  these  papers  were  fixed  up  you  started  out  to 
sell  these  patent-rights?     A.  Yes,  sir. 

"Q.  You  sold  how  many  rights?     A.  I  sold  two. 

"Q.  What  did  you  receive  for  them?  A.  I  received  $160 
for  one  right,  and  I  traded  the  right  of  Clay  county  for  a 
man^s  interest  in  a  timber  claim. 

"Q.  Did  you  aft;erward  sell  the  timber  claim?  A.  No, 
sir;  I  traded  him,  besides,  a  horse  or  pony  that  I  had. 

"Q.  What  was  the  timber  claim  worth?  A.  Well,  I  don't 
know. 

"Q.  You  got  $160  in  money  for  the  other?  A.  I  couldn't 
have  got  anything  for  it,  I  suppose;  I  tried  to. 

"Q.  You  abandoned  it,  did  you?     A.  Yes,  sir. 

^*Q.  Did  you  make  any  other  sales?     A.  No,  sir. 

"Q.  Was  that  the  money  you  realized?  A.  That  was  all 
the  money  I  realized. 

"Q.  And  at  Valley  Falls,  after  you  had  attempted  to  man- 
ufacture this  churn  unsuccessfully,  you  threw  up  the  business? 
A.  Yes,  sir. 

"Q.  Subsequent  to  that,  you  and  Acker  and  Watson  were 
sued  on  the  note,  were  you  not,  in  this  court?  A.  I  believe 
we  were." 

The  evidence  of  W.  H.  Gibbs  shows  that  he  sold  the  pat- 
ent-right to  Hill,  Alvord,  and  Warden;  that  an  undivided 
half  was  for  Hill  and  Alvord,  and  the  other  undivided  half 
for  Warden ;  that  Warden  advanced  the  money  for  the  undi- 
vided half  purchase  by  Hill  and  Alvord,  less  the  discount. 


Digitized  by  VjOOQ iC 


JULY  TERM,  1891.  57 

Opinion  of  the  Conrt. 

and  that  Warden  paid  the  balance  of  the  $1,500  for  which 
the  whole  patent-right  was  sold  for  Kansas,  excepting  a  few 
counties.  His  evidence  also  shows  that  the  patent-right  pur- 
chased by  Hill,  Alvord  and  Warden  is  a  good  and  useful 
invention,  and  in  skillful  hands  works  well.  All  of  the  evi- 
dence tends  to  show  that  Warden  believed  the  patent-right  a 
valuable  one,  and  also  believed,  at  the  time  he  associated  with 
him  Hill  and  Alvord  in  the  purchase  of  it,  that  money  could 
be  made  in  the  sale  of  the  patent-right  in  Kansas.  There  is 
no  evidence  showing  or  tending  to  show  that  Warden  ever 
supposed  or  believed  that  the  patent-right  was  worthless.  It 
did  not  appear  upon  the  trial  that  either  Acker  or  Watson 
was  induced  to  sign  the  first  note  by  the  fraud  or  deceit  of 
Warden.  The  renewal,  or  second  note,  which  was  given  to 
take  up  the  first  note,  was  executed  long  after  all  the  forego- 
ing facts  were  known  to  Alvord  and  Watson,  and  the  only 
false  statement  which  is  alleged  against  Warden  concerning 
the  execution  of  the  second  note  is  the  statement  or  represen- 
tation that  Alvord  got  $500  from  him  at  his  bank  on  the  first 
note.  The  evidence  shows  that  the  amount  of  this  note,  less 
discount,  was  turned  over  by  Warden  to  Gibbs;  and,  although 
Alvord  did  not  in  person  obtain  $500  at  the  counter  of  War- 
den's bank,  yet  the  $500,  less  discount,  in  money  was  actually 
paid  to  Gibbs  by  Warden  for  the  benefit  of  Alvord.  Warden 
may  have  made  some  statements  in  the  matter  which  were 
not  wholly  true,  but  it  is  not  every  false  statement  that  is 
actionable.  It  is  immaterial  whether  Warden  had  paid  to 
Alvord  at  his  bank  counter  the  $500,  or  had  paid  it  to  Gibbs 
for  Alvord.  {In  re  Oameron,  44  Kas.  64.)  As  Gibbs  sold  the 
patent-right  for  $1,500,  it  is  possible  that  Alvord  paid  more 
than  he  ought  to  have  paid  for  an  undivided  quarter,  or  that, 
on  account  of  the  payment  of  $500,  he  is  entitled  to  a  larger 
share  than  an  undivided  quarter  of  the  patent-right;  but  no 
such  fraud  or  deceit  is  shown  as  to  entitle  the  plaintiff  to  re- 
cover upon  the  testimony  disclosed. 

The  judgment  of  the  district  court  will  be  aflBrraed. 

All  the  Justices  concurring. 


Digitized  by  LjOOQ iC 


58 


SUPREME  COURT  OF  KANSAS. 


Howbert  t.  Heyle. 


47  58 

48  979 

47  68 
50  754 

47  58 
5tf  216 

47  58 
57   94 

47   58 
50  555 

47  68 

02   8 

'47   68 
73   472 
J73   482 

*7 

eSO 


sr,!^ 


Lulu  M.  Howbebt  et  oL  y.  Valentine  Heyle. 

L  Ejsotmbvt — Action^  Barred*  Where  a  person  has  been  in  the  aotaal 
and  exolnsiye  possession  of  real  estate,  claiming  to  be  the  owner 
thereof  under  a  guardian's  sale  and  deed,  for  more  than  15  years,  and 
the  minor  whose  land  was  sold  and  oonyeyed,  and  who  is  a  female,  at- 
tained her  majority  in  the  meantine  by  arriving  at  the  age  of  18 
years,  and  also  in  the  meantime  permitted  more  than  two  years  after 
attaining  her  majority  to  elapse  before  she  commenced  any  action 
to  disturb  the  possession  of  the  person  holding  under  the  guardian's 
sale  and  deed  or  to  question  his  ownership  with  regard  to  the  land, 
ktld,  that  any  cause  of  action  which  she  might  have  had  because  of 
such  adverse  possession  and  claim  of  ownership  is  barred  by  the  16- 
years'  statute  of  limitations.  (Oivil  Code,  §  16,  subdiv.  4.) 

1.  GuABDiAN — Actsy  Valid  against  Collateral  Attack,  Where  letters  of 
guardianship  are  issued  and  recorded  in  the  probate  judge's  office, 
and  the  guardian  gives  bond  and  duly  qualifies  and  enters  upon  the 
discharge  of  his  duties  as  guardian  with  the  approval  of  the  probate 
judge,  and  all  this  is  of  record,  the  guardian's  acts  will  be  held  valid 
when  attacked  collaterally,  although  there  may  not  be  any  further 
record  in  the  probate  judge's  office  of  his  appointment. 

S.  Pbtitiosi,  Sufficient  against  Collateral  Attack,  Where  a  petition  by 
a  guardian  to  sell  certain  land  belonging  to  his  ward  states,  among 
other  things,  that  the  ward  had  no  money  or  personal  property^ 
and  that  it  was  to  his  interest  and  necessary  for  his  support  and  ed- 
ucation that  the  land  should  be  sold,  and  describes  the  land  as  being 
an  undivided  one-twelfth  interest  ^4n  the  following-described  real 
estate,  to  wit,  the  southeast  quarter  of  section  32,  range  17,  town- 
ship 12/'  without  stating  specifically  in  what  county  or  state  the  land 
was  situated,  or  whether  in  range  east  or  west,  or  township  north  or 
south,  but  land  answering  to  the  aforesaid  description  was  in  fact 
situated  in  Shawnee  county,  where  all  the  parties  interested  resided, 
and  where  all  the  proceedings  were  had,  held^  that  the  petition  most 
be  held  to  be  sufficient  when  the  sale  under  it  is  many  years  after- 
ward attacked  collaterally. 

4.  — ^  —  Sufficient  against  Collateral  Attack,  Where  the  petition  and 
notice  for  the  sale  by  a  guardian  of  his  ward's  real  estate  are  each 
signed  by  the  gnardian  and  served  upon  the  minor  by  an  individual 
who  is  not  an  officer,  and  the  proof  of  the  service  is  shown  by  the 
affidavit  of  the  person  who  served  the  same,  and  all  were  filed  in  the 
probate  judge'B  office,  and  the  probate  judge,  as  well  as  the  district 
eourt«  found  that  the  service  was  sufficient,  held^  that  the  supreme 
eourt  must  also  consider  it  sufficient,  and  especially  so  where  the  serv- 
ice is  attacked  only  in  a  collateral  proceeding. 
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5.  Service  in  Due  Time.  Where  the  aforesaid  petition  and  no- 
tice were  served  on  April  18,  and  the  hearing  was  to  be  had  and  was 
had  on  April  28,  held,  that  the  servioe  was  at  least  10  days  prior  to 
the  time  fixed  for  the  hearing,  within  the  meaning  of  the  statute. 

6.  Valid  Sajlx  ;  Caee,  Followed,  The  faflore  of  a  guardian  to  give  se- 
curity, as  required  by  J 15  of  the  act  relating  to  guardians  and  wards, 
will  not  render  void  a  sale  regularly  made  and  approved;  following 
Watts  V,  Cook,  24  Eas.  278. 

7.  iBBBOUiiABiTiBS — Sale  and  Deed  Deemed  Valid,  Other  irregularities 
mentioned,  and  held  not  to  invalidate  the  guardian's  sale  and  deed, 
when  the  same  are  attacked  in  a  collateral  proceeding. 

Error  from  Shawnee  District  Court. 

Ejectment.  The  material  facts  are  stated  in  the  opinion. 
Judgment  for  defendant,  Heyle,  on  March  22,  1888.  The 
plaintiffs,  Howbert  and  another,  bring  the  case  to  this  court 

E.  E.  Chesney,  G.  W.  Carey,  and  Holiiater  &  HoUister,  for 
plaintiffs  in  error. 
James  J,  HUf,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  in  the  nature  of  eject- 
ment, brought  in  the  district  court  of  Shawnee  county  by  Lulu 
M.  Howbert  and  George  Howbert  against  Valentine  Heyle, 
to  recover  the  undivided  two-twelfths  of  a  certain  quarter-sec- 
tion of  land  hereafter  described.  A  trial  was  had  JDefore  the 
court  without  a  jury,  and  the  court  made  certain  findings  of 
fact  and  conclusions  of  law,  and  upon  such  findings  and  con- 
clusions rendered  judgment  in  favor  of  the  defendant  and 
against  the  plaintiffs;  and  the  plaintiffs,  as  plaintiffs  in  error, 
bring  the  case  to  this  court  for  review. 

It  appears  that  in  1869  George  W.  Howbert  owned  the 
undivided  two-thirds  of  the  aforesaid  quarter-section  of  land, 
to  wit,  the  southeast  quarter  of  section  32,  township  12,  range 
17,  in  Shawnee  county;  and  that  while  owning  the  same,  and 
in  1869,  he  died  intestate,  leaving  as  his  heirs,  his  wife,  Mar- 
tha, and  four  children,  Dora,  Augusta,  Lulu  M.,  and  George. 
After  his  death,  and  on  November  6,  1869,  Joseph  A.  Deit- 
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rich  was  appointed  and  he  gave  bond  and  duly  qualified  as  the 
guardian  of  Dora,  Lulu  M.,  and  George;  they  at  the  time 
being  minors.  Afterward,  and  on  June  6,  1870,  the  guardian 
sold  the  interest  of  the  aforesaid  minors  in  the  aforesaid  quar- 
ter-section of  land  to  Valentine  Heyle  for  the  sum  of  $357, 
which  sale  was  immediately  confirmed,  and  a  guardian's  deed 
executed  and  recorded,  and  Heyle  took  the  immediate  pos- 
session of  the  land,  all  on  June  6,  1870,  and  he  has  been  in 
the  actual  and  continuous  possession  of  the  land  ever  since, 
claiming  exclusive  ownership  therein  adverse  to  the  plaintiffs 
and  to  all  others.  This  action  was  commenced  on  October 
16,  1886.  The  defendant  in  his  answer  denied  generally  all 
the  allegations  of  the  plaintiffs'  petition  except  as  to  his  (the 
defendant's)  possession,  and  also  pleaded  the  IS-years'  statute 
of  limitations.  (Civil  Code,  §  16,  subdiv.  4.) 

The  first  question  arising  ip  the  case  upon  the  pleadings 
and  the  evidence  is,  whether  or  not  the  plaintiffs'  action  is 
not  barred  by  the  aforesaid  IS-ye^rs'  statute  of  limitations. 
One  of  the  plaintiffs,  Lulu  M.  Howbert,  was  born  on  June 
16,  1866;  hence  she  arrived  at  18  years  of  age  and  attained 
her  majority  on  June  16,  1884,  (Act  relating  tx)  Minors,  §1,) 
and  the  two  years  given  her  by  §  17  of  the  civil  code  after  her 
disability  of  minority  was  removed  within  which  to  commence 
her  action  expired  on  June  16,  1886,  just  four 
'  aciio?!^°  ~     months  prior  to  the  commencement  of  this  action; 

barred. 

hence  her  present  action  is  barred  by  the  afore- 
said IS-years'  statute  of  limitations.  Lulu's  action  would 
also  be  barred  by  the  five-years'  statute  of  limitations  relating 
to  real  property  claimed  under  a  guardian's  sale  and  deed, 
(Civil  Code,  §16,  subdiv.  2,)  if  such  sale  and  deed  were  only 
voidable  and  not  absolutely  void,  for  she  had  more  than  five 
years  after  her  supposed  cause  of  action  accrued,  and  more 
than  two  years  in  addition  thereto  after  she  attained  her  ma- 
jority, before  she  commenced  this  action.  This  five-year 
statute  of  limitations,  however,  was  not  pleaded,  but  as  this  is 
an  action  in  the  nature  of  ejectment,  it  may  be  considered  in 
determining  the  rights  of  the  parties  under  the  general  plead- 
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ings  without  any  special  plea  of  the  statute,  if  the  sale  and 
deed  were  only  voidable  and  not  utterly  void.     The  aforesaid 
statutes  of  limitations,  however,  do  not  apply  to  the  other 
plaintiff,  George  Howbert,  for  he  did  not  attain  his  majority 
until  within  less  than  one  year  before  the  commencement  of 
this  action,  and  he  then  attained  the  same  by  a  proceeding  in 
the  district  court.     Nor  can  either  of  the  plaintiffs  recover  in 
this  action  if  the  aforesaid  sale  and  deed  were  only  voidable 
and  not  void ;  for  this  is  purely  a  collateral  attack  upon  them 
and  not  a  direct  attack.     As  to  Lulu  Howbert,  the  judgment 
of  the  court  below  must  of  course  be  affirmed,  for  the  reason 
that  her  cause  of  action  was  barred  under  the  1  S-years'  stat- 
ute of  limitations  before  this  action  was  commenced. 

As  to  Greorge  Howbert,  however,  it  will  be  necessary  to  con- 
sider the  case  further,  in  order  to  ascertain  whether  the  guardi* 
an's  sale  and  deed  were  and  are  utterly  null  and  void  or  not. 
If  they  are  only  voidable,  they  cannot  be  attacked  in  this  pro- 
ceeding, for  the  reason  that  such  attack  is  only  collateral,  and 
is  not  direct.     Counsel  for  the  plaintiffs  claim  that  such  sale 
and  deed  are  utterly  null  and  void.     Indeed,  they  claim  that 
all  the  proceedings  in  the  probate  court  with  reference  to  the 
guardianship  and  everything  done  under  the  guardianship  are 
utterly  null  and  void.     Groing  into  particulars,  it  is  claimed 
that  there  is  no  record  in  the  probate  court  showing  the  ap- 
pointment of  the  guardian.     The  court  below,  however,  found 
as  a  fact  that  the  guardian  was  duly  appointed  on  November 
6, 1869,  and  that  he  gave  bond  and  duly  qualified.     This  was 
the  bond  required  by  §  3  of  the  act  relating  to  guardians  and 
wards.     It  is  also  shown  by  the  evidence  and  found  by  the 
trial  court,  that  letters  of  guardianship  were  duly  issued  by 
the  probate  judge  to  the  guardian,  Joseph  A.  Deitrich,  and 
that  such  letters  were  duly  recorded  by  the  probate  judge  in 
iGoardiwi-     ^^^  records  of  his  office,  and  Deitrich  afterward, 
Sfiirtiaiat.  with  the  approval  of  the  probate  judge,  acted  as 
such  guardian.    This  is  certainly  sufficient.    The 
case  o{  Higginbotham  v.  Thomas,  9  Kas.  328,  has  but  little  if 
any  application  to  this  case,  and  is  not  controlling. 
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It  is  further  claimed  by  the  plaintiff  in  error,  that  the  peti- 
tion of  the  guardian  to  sell  the  land  of  the  plaintiffs  is  insuffi- 
cient :  First,  because  it  does  not  state  facts,  but  only  conclusions 
o  «*...       «    and  inferences:  and,  second,  because  it  does  not 

S.  Petition,  luffi-  '  '  ' 

ro1?atSSaS^  give  a  sufficient  description  of  the  land  to  be  sold. 
We  think  the  petition  is  amply  sufficient  when 
attacked  collaterally,  as  it  is  now  attacked.  It  stated  that  the 
minors  had  no  money  or  personal  property,  and  that  it  was 
to  their  interest  and  necessary  for  their  support  and  education 
that  the  land  should  be  sold ;  and  it  described  the  land  as  the 
one-twelfth  interest  of  each  of  the  minors  ^Mu  the  following- 
described  real  estate,  to  wit:  The  southeast  quarter  of  section 
32,  range  17,  township  12."  The  objection  to  this  descrip- 
tion is,  that  it  does  not  state  in  what  county  or  state  the  land 
is  situated,  nor  whether  in  range'  east  or  west,  or  township 
north  or  south.  The  land,  however,  is  situated  in  Shawnee 
county,  and  the  aforesaid  description  of  it  is  perfect  except  as 
to  the  omissions  complained  of;  all  the  parties  interested  in 
the  land  resided  in  that  county;  all  the  proceedings  were  had 
in  that  county;  and  in  all  the  other  proceedings  the  descrip- 
tion of  the  land  was  complete;  and  no  person  could  have  been 
misled  as  to  where  the  land  is  situated.  We  think  the  de- 
scription was  and  is  sufficient  when  attacked  collaterally,  as 
in  this  case.  The  case  of  Cohen  v.  Trowbridge,  6  Kas.  385, 
has  but  little  if  any  application  to  this  case,  and  is  not  con- 
trolling. 

It  is  also  claimed  that  no  sufficient  service  of  the  petition 
to  sell  the  land  and  the  notice  of  the  hearing  thereof  was  ever 
made  upon  the  minors:  First,  because  no  notice  at  all  was 
ever  served  upon  them;  second,  because  the  petition  accom- 
panying the  notice  was  not  sufficient  as  above  stated ;  third, 
because  the  petition  and  notice  were  not  served  upon  the 
minors  by  a  proper  person ;  and,  fourth,  because  the  service 
was  not  made  a  sufficient  length  of  time  prior  to  the  hearing 
of  the  application  to  sell  the  land.  Section  12  of  the  act  re- 
lating to  guardians  and  wards  reads  as  follows: 

**Sec,  12.   The  petition   for  that  purpose  must  state  the 
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grounds  of  the  applicatioD,  must  be  verified  by  oath,  and  a 
oopj  thereof^  with  a  notice  of  the  time  at  which  such  applica- 
tioD  will  be  made  to  the  court,  must  be  served  personally  upon 
the  miDor,  if  a  resident  of  this  state,  at  least  10  days  prior  to 
the  time  fixed  for  such  application." 

It  will  be  noticed  that  the  statute  provides  for  serving  a 
copy  of  the  petition,  "  with  a  notice  of  the  time  at  which  the 
application  will  be  made/'  and  does  not  provide  for  the  serv- 
ice of  a  summons,  or  a  writ,  or  an  order,  or  any  kind  of  proc- 
ess issued  by  a  court,  or  coming  within  the  meaning  of  §1, 
chapter  38,  of  the  Laws  of  1869.  (General  Statutes  of  1889, 
^2120.)  The  notice  and  the  petition  were  each  signed  by 
Joseph  A.  Deitrich,  the  guardian,  and  both  were  actually 
served  upon  the  minors  by  Elias  B.  Williams,  and  the  notice 
and  petition  and  the  aflSdavit  of  service  by  Elias  B.  Will- 
iams were  filed  in  the  probate  judge's  oflSce,  and 
g^duA^iut-  are  among  the  files  of  the  probate  court ;  and  this 
we  think  is  sufficient.  Both  the  probate  court  and 
the  district  court  have  expressly  found  that  the  service  was 
made,  and  that  it  was  sufficient;  and  we  think  the  findings 
were  made  upon  sufficient  evidence.  The  petition  and  notice 
were  served  on  April  18, 1870,  and  the  hearing  was  to  be  had 
and  was  had  on  April  28,  1870.  We  think  the  notice  was 
6.serTiceindae  scrvcd  "at  Icast  10  days  prior  to  the  time  fixed 
for  such  application,'*  within  the  meaning  of  the 
statute,  and  in  accordance  with  all  the  decisions  of  this  court 
upon  similar  questions.  {Schultz  v.  Clock  Co,,  39  Kas.  334; 
Northrop  v.  Cooper,  23  id.  432 ;  The  State  v.  Eggleston,  34  id. 
719;  Dougherty  v.  Porter,  18  id.  206;  Neitzel  v.  Hunter,  19 
id.  221 ;  Warner  v.  Bucher,  24  id.  478.) 

The  case  of  Garvin  v,  Jenneraon,  20  Kas.  371,  has  no  ap- 
plication to  this  question,  for  the  reason  that  the  statute  there 
commented  on  required  that  the  act  to  be  done  should  be  done 
"at  least  one  day  before  the  day  of  trial,"  and  not  at  least  one 
day  before  the  trial.  One  clear  day  besides  the  fractions  of 
the  first  and  the  last  days  was  there  intended.  If  the  statute 
io  the  present  case  had  required  the  service  to  be  made  at  least 
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10  days  prior  to  the  day  on  which  the  hearing  should  be  bad, 
instead  of  providing  as  it  does,  it  would  have  presented  a  very 
different  question.  The  decision  which  we  now  make  with 
respect  to  the  petition  and  notice  does  not  contravene  anything 
decided  in  the  case  of  Michel  v.  Hicks,  19  Kas.  578. 

It  is  farther  claimed  by  the  plaintiffs  in  error,  that  it  was 
also  found  by  the  trial  court  that  the  guardian  never  gave  the 
bond  required  by  §15  of  the  act  relating  to  guardians  and 
wards,  and  it  is  therefore  claimed,  for  that  reason  especially, 
that  all  of  the  proceedings  with  respect  to  the  sale  and  convey- 
ance of  the  plaintiffs'  land  were  and  are  void.  This  court,  how- 
ever, in  the  case  of  Waits  v.  Cook,  24  Kas.  278,  has  decided 
otherwise.  In  that  case  this  court  decided  that  "  the  failure  of 
a  guardian  to  give  security,  as  required  by  §  1 5, 
^- Si^ touif^ed.  chapter  46,  (Comp.  Laws  of  1879,)  upon  obtain- 
ing an  order  for  the  sale  of  real  estate,  will  not 
render  void  a  sale  regularly  made  and  approved."  It  is  now 
the  opinion  of  the  writer  of  this  opinion  that  that  case  was 
decided  wrongly  and  against  the  great  weight  of  authority, 
but  it  was  decided  nearly  11  years  ago,  and  has  possibly  to 
some  extent  become  a  rule  of  property,  and  it  is  not  against 
all  authority  nor  all  reason ;  but  there  are  cases  in  Ohio,  Penn- 
sylvania and  Iowa  which  seemingly  sustain  it.  {Mauarr  v. 
Parrishy  26  Ohio  St.  636;  Arrowsniith  v,  Harmoning,  42  id. 
254;  Lockhart  v.  John,  7  Pa.  St.  137;  Merklein  v.  Trapne/l, 
34  id.  42;  Thorn's  Appeal,  35  id.  47;  Dixcy's  Executors  v. 
Laning,  49  id.  143;  Bunce  v.  Bunce,  59  Iowa,  533.)  It  is 
therefore  now  believed  by  this  court,  or  at  least  by  a  majority 
of  its  members,  that  we  sliould  follow  our  former  decision 
upon  this  subject,  aud  we  shall  do  so;  and  therefore  the  point 
made  by  the  plaintiffs  in  error  with  reference  to  this  subject 
will  be  overruled. 

Other  irregularities  are  mentioned  by  the  plaintiffs  in  er- 
ror, but  we  hardly  think  that  they  require  any  comment. 
They  claim  that  the  minors  did  not  receive  any  of  the  money 
paid  by  Heyle  for  the  land.  That,  however,  was  not  his 
fault.     He  paid  it  to  the  guardian,  and  the  guardian  loaned 
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all  but  $100  thereof  to  the  minors'  stepfather^  with  whom 
tbej  resided,  and  he  has  never  returned  it  to  the  guardian  or 
accounted  for  it.  In  all  probability,  however,  their  board, 
clothing  and  education  cost  more  than  all  the  money  of  theirs 
which  their  stepfather  received.  But  this  is  immaterial.  It 
is  also  claimed  that  the  sale  of  their  property  was  procured 
through  fraud,  but  there  is  but  little,  if  anything,  to  sustain 
this  claim,  and  the  court  below  must  have  found  against  them. 
Certainly  there  is  nothing  that  shows  that  Heyle  defrauded 
the  plaintiffs  or  desired  to  do  so;  and  the  entire  proceed- 
ings, from  the  beginning  up  to  the  time  when  the  guardian's 
deed  was  executed  to  Heyle,  were  approved  by  the  plaintiffs' 
mother,  their  stepfather,  their  guardian,  and  the  probate  judge, 
and  there  is  nothing  really  to  show  that  any  of  these  persons 
during  any  part  of  that  time  intended  or  desired  to  defraud 
the  plaintiffs.  It  is  also  claimed  that  there  are  some  discrep- 
ancies as  to  dates.  We  have  examined  this,  and  it  is  unfor- 
tunate that  they  occur,  but  there  is  enough  in  the  record  to 
indicate  in  every  instance  what  was  the  true  date,  and  hence 
they  cannot  render  the  proceedings  void.  It  must  also  be  re- 
membered that  the  probate  court  in  this  state  is  a  court  of 
record;  (Const,  art.  3,  §8;  Act  relating  to  Probate  Courts, 
§1;)  and  while  it  has  jurisdiction  only  of  particular  classes 
of  things,  such  as  the  care  of  the  estates  of  deceased  persons, 
minors,  and  persons  of  unsound  mind,  yet  it  has  general  ju- 
risdiction of  these  things.  (See  constitution  and  statute  above 
cited,  and  also  acts  relating  to  executors  and  administrators, 
guardians  and  wards,  and  lunatics  and  habitual  drunkards.) 
7.  irre(ruiartuc8   Hcuce  all  prcsumptions  should  be  in  favor  of 

^*d?^ed  *^he  regularity  of  all  the  proceedings  of  probate 
courts  within  their  jurisdiction  of  the  aforesaid 
particular  classes  of  things,  and  such  proceedings  should  sel- 
dom be  held  to  be  void  when  attacked  collaterally,  as  in  this 
case;  never,  indeed,  except  where  it  is  shown  affirmatively  that 
the  court  had  no  jurisdiction. 

The  judgment  of  the  court  below  will  be  affirmed. 

AH  the  Justices  concurring. 

6  —  47KA8. 
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S.    B.    RiGGS   V.    MONTFORD   ANDERSON. 

TowN-SiTB  Oebtifioatbb  —  Tax  Deeds  — Paramount  Title.  In  an  action 
for  the  recovery  of  real  estate,  where  the  plaintiff  claimed  title  under 
a  certificate  issned  by  a  town-site  company,  duly  assigned,  showing^ 
that  the  holder  was  entitled  to  a  good  and  safficlent  warranty  deed^ 
as  soon  as  snch  company  should  receive  the  title  to  the  town-site,  and 
snch  town-site  company  obtained  the  title  through  the  probate  judge, 
but  never  made  a  deed  to  the  assignee  of  such  certificate,  and  the 
corporation  expired  by  limitation,  and  the  defendant  claimed  under 
tax  deeds,  which  were  void;  and  the  fact  was  that  he  had  been  in  pos- 
session of  the  premises  and  made  lasting  and  valuable  improvements 
thereon,  more  than  one  year  before  suit  was  brought:  Held,  That 
the  plaintiff's  title  was  paramount  to  that  of  the  defendant,  and  that 
he  was  entitled  to  recover  as  the  equitable  owner  of  such  real  estate. 

Error  from  Butler  District  Court, 

Ejecttment.  Judgment  for  defeudaDt,  Ander8(my  at  the 
December  term,  1888.  The  plaintiff,  Riggs^  brings  the  case 
to  this  court.     The  facts  are  stated  in  the  opinion. 

J,  Jay  Buck,  for  plaintiff  in  error. 

EcdoUy  Love  &  PoUocky  for  defendant  in  error. 

Opinion  by  Green,  C.  :  This  was  an  action  for  the  recovery 
of  lot  4  in  block  77,  in  Arkansas  City,  commenced  in  the 
district  court  of  Cowley  county,  but  tried  on  a  change  of 
venue  in  Butler  county.  The  plaintiff  below  claimed  title 
under  the  following  state  of  facts :  The  lot  in  question  was  a 
part  of  the  town-site  of  Arkansas  City,  which  was  entered  by 
the  probate  judge  of  Cowley  county,  on  the  15th  day  of  July^ 
1871,  and  deeded  by  him  to  the  Arkansas  City  Town  Company,, 
on  the  2d  day  of  October,  1871,  A  patent  was  issued  May 
1,  1873.  The  Arkansas  City  Town  Company  was  chartered 
July  13,  1871,  and  the  term  of  existence  was  fixed  at  the  pe- 
riod of  10  years.  Jacob  Stotler  was  a  member  of  the  town 
company  and  a  stockholder.     As  such  stockholder,  he  received 
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two  certificates  from  the  towu  company,  which  were  the  same, 
except  as  to  the  number,  one  of  which  reads  as  follows: 

"No.  270. — Arkansas  City  Town  Company.  —  This 
certificate  of  stock  entitles  the  holder,  Jacob  Stotler,  to  one 
share  of  seven  lots  in  Arkansas  City,  Cowley  county,  Kansas, 
and  to  receive  a  good  and  sufficient  warranty  deed  tor  the  sev- 
eral lots  as  soon  as  the  company  shall  receive  title  to  the  town- 
site  and  shares  shall  be  drawn. 

H.  B.  Norton,  President, 
W.  M.  Sleeth,  Secretary. 
"Arkansas  City,  Sept.  6,  1871.'' 

Previous  to  the  drawing,  Jacob'Stotler  sold  and  assigned 
his  interest  in  the  certificate  to  Solomon  H.  Dodge,  and  made 
the  following  indorsement  thereon : 

"For  value  received,  I  hereby  transfer  and  assign  the  with- 
in certificate  to  Solomon  H.  Dodge. 

(Signed)        Jacob  Stotler." 

This  assignment  was  recognized  by  the  town  company; 
and,  on  the  28th  day  of  October,  1871,  Dodge  was  notified 
by  its  secretary  of  the  drawing,  and  that  certificate  numbered 
270  had  drawn  lot  4,  in  block  77,  with  others.  Some  time 
in  the  year  1883,  Dodge  delivered  his  certificates  to  the  plain- 
tiff in  this  action,  with  a  request  to  procure  a  deed  for  the  lots 
drawn;  and  in  February,  1883,  the  plaintiff  applied  to  the 
secretary  of  the  town  company  for  such  deed,  but  failed  to 
obtain  it,  for  the  reason  that  the  secretary  regarded  the  cor- 
poration as  extinct  by  the  limitation  in  its  charter.  Solonion 
H.  Dodge  died  on  the  23d  day  of  May,  1886,  leaving  two 
heirs,  who  conveyed  by  quitclaim  deed  to  the  plaintiff  all 
their  interest  in  the  lots  drawn  by  both  certificates.  A  com- 
plete record  was  made  of  the  drawing,  but  opposite  the  lots 
drawn  by  the  certificates  issued  originally  to  Stotler  and  as- 
signed to  Dodge  no  name  was  written  to  indicate  the  person 
entitled  to  the  deed  for  such  lot.  H.  B.  Norton  was  the  only 
president  of  the  Arkansas  City  Town  Company,  and  he  re- 
moved to  California  in  1874  or  1875,  and  died  there  in  1884. 

The  defendant  below  claimed  title  by  possession  acquired 
on  the  10th  day  of  March,  1885,  first,  under  a  tax  deed,  dated 
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May  16,  1876,  to  F.  Gallotti;  second,  by  a  sheriff's  deed, 
dated  June  3,  1879,  based  upon  the  foreclosure  proceedings 
of  a  mortgage  given  by  Grallotti  to  F.  J.  Chapel ;  third,  by 
virtue  of  a  tax  deed  executed  to  C.  M.  Scott,  September  14, 
1883,  and  recorded  September  22  following,  holding  title  by 
intermediate  conveyance  from  the  grantees.  The  defendant, 
with  those  under  whom  he  claims,  paid  all  of  the  taxes  upon 
the  lot  in  controversy,  except  the  taxes  embraced  in  the  two 
deeds.  The  defendant  entered  into  possession  of  the  lot  on 
the  10th  day  of  March,  1885,  and  has  ever  since  been  in  the 
actual  and  exclusive  possession,  and  has  made  lasting  and 
valuable  improvements  upon  the  same,  which  were  completed 
more  than  one  year  before  this  action  was  brought.  Previous 
to  March  10,  1885,  the  lot  in  question  was  vacant  and  unoc- 
cupied, and  never  was  in  the  possession  of  Stotler  or  Dodge. 
The  first  tax  deed  under  which  the  defendant  below  claimed 
was  void  on  its  face;  and  it  was  established  that  the  second 
tax  deed  was  made  by  the  county  clerk  in  express  violation  of 
the  order  of  the  board  of  county  commissioners.  The  taxes 
had  been  previously  paid,  and  the  board  had  declared  the  sale 
invalid,  and  ordered  the  clerk  not  to  convey  the  same,  and  the 
county  treasurer  was  authorized  to  refund  the  taxes  and  pen- 
alties paid.  The  court  below  found  for  the  defendant,  and 
quieted  the  title  in  him.  The  plaintiff  in  error  claims  that, 
under  the  facts  as  found  by  the  district  court,  he  had  a  per- 
fect equitable  title  to  the  lot  in  question,  and  brings  the  case 
here  upon  the  findings  of  the  court,  and  asks  a  reversal  of 
the  judgment.  The  tax  deeds  under  which  the  defendant 
claimed  title  were  void ;  the  first  deed,  because  the  lots  in- 
cluded therein  were  not  contiguous  or  adjacent  and  were  all 
sold  and  deeded  together.  The  second  deed  was  void  for  two 
reasons :  First,  the  taxes  for  which  the  lot  had  been  sold  had 
been  paid ;  second,  the  clerk  had  been  ordered  not  to  make  a 
deed  on  account  of  the  erroneous  sale,  and  it  was  voidable  be- 
cause the  final  notice  was  defective;  hence,  the  defendant  was 
an  occupant  under  two  void  tax  deeds. 

Do  the  findings  of  the  court  establish  such  an  equitable  ti- 
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tie  in  the  plaintiff  in  error  as  authorized  a  recovery  of  the 
lot  in  question?  The  legal  title  to  the  lot  was  in  the  Arkan- 
sas City  Town  Company ;  it  had  issued  certificates  which  had 
been  duly  assigned  by  the  holder  to  Dodge  and  by  Dodge's 
heirs  the  interest  in  such  certificates  had  been  quitclaimed  to 
the  plaintiff  in  error.  The  only  thing  lacking  was  a  con- 
veyance from  the  town  company  to  the  plaintiff  in  error,  to 
make  his  title  complete.  Before  he  procured  a  deed,  the  cor- 
poration had  expired.  The  certificate  recited  that  the  original 
holder  was  entitled  to  a  sufficient  warranty  deed  for  the  sev- 
eral lots  as  soon  as  the  company  received  a  title  to  the  town- 
site  and  the  shares  should  be  drawn.  From  the  findings,  it 
appears  that  the  town  company  obtained  the  title;  and  that 
fact  established  the  right  of  the  holder  of  the  certificate  to  a 
deed.  The  assignment  of  the  certificate  to  Dodge,  and  the 
qaitclaim  deed  of  his  interest,  by  his  heirs,  made  the  plaintiff 
in  error  the  equitable  owner  of  the  lot.  While  it  is  true  and 
a  well-settled  legal  proposition  that  a  plaintiff  in  an  action  in 
ejectment  must  recover  upon  the  strength  of  his  own  title, 
yet,  in  this  state,  under  §  595  of  the  code  of  civil  procedure, 
the  plaintiff  is  not  required  to  hold  the  legal  title,  or  a  title 
paramount  to  the  title  of  all  others,  to  enable  him  to  recover. 
All  that  is  necessary  to  entitle  him  to  recover  is,  that  he 
shall  have  some  kind  of  an  estate  in  the  property  in  contro- 
versy, l^al  or  equitable,  and  that  his  title  to  the  property  shall 
be  paramount  to  that  of  the  defendant.  {Hollenbeck  v,  EaSy 
31  Kas.  87;  A.  T.  &  8.  F.  Rid.  Co.  v.  Pracht,  30  id.  71 ; 
A,  T.  &  S.  F.  Rid.  Co.  V.  Rockwood,  25  id.  302;  Simpson  v. 
Boring^  16  id.  248,  and  cases  there  cited.) 

We  think  the  title  of  the  plaintiff,  as  found  by  the  trial  court, 
was  superior  to  that  of  the  defendant. 

The  court  found  that  the  first  tax  deed  was  void  on  its 
&ce,  but  as  to  the  second,  while  good  on  its  face,  as  a  matter 
of  fact  the  taxes  bad  been  paid  prior  to  the  sale;  this  rendered 
the  second  deed  void.  Where  the  owner  of  land  or  his  agent 
redeemed  the  same  from  a  tax  sale  before  the  execution  of  the 
tax  deed,  in  accordance  with  the  provisions  of  the  statute,  a 
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tax  deed  issued  after  the  land  is  so  redeemed  is  null  and  void. 
(Tax  Law,  §140;  Gen.  Stat,  of  1889,  16994;  Leiizbach  v. 
Jackman,  28  Kas.  524.)  As  we  view  the  case,  the  defendant 
only  had  a  possessory  title.  While  possession,  with  claim  of 
ownership,  is  evidence  of  title,  it  is  of  itself  an  inferior  title. 
The  legal  title  to  the  town-site  passed  from  the  government  to 
the  probate  judge,  and  from  him  to  the  town  company;  and 
the  latter  had  issued  a  certificate  by  which  it  parted  with  all 
its  interest  in  the  lot  in  question,  except  conveying  the  1^1 
title,  which  it  held  for  the  benefit  of  the  certificate  holder,  his 
heirs  or  assigns.  It  will  be  presumed  that  the  probate  judge 
deeded  the  land  to  the  proper  party.  {Sherry  v.  Sampson^ 
11  Kas.  612.)  The  defendant  can  be  amply  protected  for  the 
improvements  he  has  made  upon  the  premises  and  the  taxes 
he  has  paid.  (Tax  Law,  §142;  Gen.  Stat,  of  1889,  16996; 
Civil  Code,  §§601,602.) 

We  recommend  a  reversal  of  the  judgment  of  the  district 
court,  and  that  a  new  trial  be  granted. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


Hiram  Cook  et  ai.  v.  James  Larson. 

1.  Continuance  before  Justices  of  the  Peace,  Paragraph  4931  of  the 
General  Statutes  of  1889  seonres  to  either  party  to  a  oanae  the  right 
to  a  oontinnanoe  for  any  nnmber  of  days  not  exceeding  15,  upon  fil- 
ing with  the  justice  the  affidavit  required  thereby. 

2.  New  Tbial — No  Motion — Review,  Where,  in  a  justice's  court,  an  ap- 
plication for  a  continuance  has  been  made,  and  refused  by  the  court, 
the  alleged  error  growing  out  of  such  refusal  may  be  reviewed  in 
this  court  without  any  motion  for  a  new  trial. 

Error  from  Wilson  District  Court 

Cook  and  others  bring  here  for  review  the  refusal  of  the 
court  below  to  grant  them  a  continuance.  The  facts  appear 
in  the  opinion. 
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C.  8.  Reed,  for  plaiDtiffs  in  error. 
Oeo,  P.  Uhly  for  defendant  in  error. 

Opinion  by  Strang,  C.  :  This  action  was  begun  before  a 
justice  of  the  peace  by  James  Larson  against  Hiram  Cook,  R. 
8.  White,  J.  C.  Vassar,  and  C.  G.  Glenn.  Service  was  newr 
had  on  Vassar.  On  the  return-day  of  the  summons  the  other 
defendants  appeared  and  made  a  motion  for  a  continuance, 
which  was  supported  by  an  affidavit  alleging  that  they  could 
not  safely  proceed  to  trial  at  that  time  for  want  of  material  tes- 
timony which  they  had  been  unable  to  procure.  They  asked 
for  a  continuance  for  1 5  days.  The  court  refused  to  grant  them 
a  continuance  for  15  days,  and  set  the  cause  for  trial  in  10 
days,  over  the  objection  and  exception  of  the  defendants.  On 
the  day  to  which  the  case  had  been  continued  the  defendants 
did  not  appear,  and  the  court  rendered  judgment  against  them 
for  the  amount  of  the  plaintiff's  claim.  Within  10  days 
thereafter  the  defendants  prepared,  and  the  court  allowed  and 
signed,  a  bill  of  exceptions,  and  the  case  was  taken  to  the  dis- 
trict court  on  a  petition  in  error,  in  which  it  was  alleged  that 
the  court  had  commited  error  in  refusing  the  defendants  a 
continuance  for  15  days.  The  district  court  held  that  the 
justice  had  ooibmited  no  error,  and  remanded  the  case  to  his 
court  for  execution  of  the  judgment.  The  plaintiffs  in  error 
were  not  satisfied  with  the  judgment  of  the  district  court,  and 
bring  the  case  here,  still  insisting  that  they  were  entitled  to  a 
continuance  for  15  days  on  their  application  in  the  justice's 
court,  and  that  it  was  error  for  that  court  to  refuse  them 
such  continuance;  and  also,  that  the  district  court  erred  in  re- 
fusing to  reverse  the  justice  for  such  error;  and  this  is  the 
only  assignment  of  error  in  this  court. 

The  defendant  in  error  raises  some  preliminary  questions, 
to  which  our  attention  is  directed  in  his  brief.  It  is  admitted 
that  there  was  no  motion  for  a  new  trial  in  the  justice's  court, 
and  it  is  asserted  that,  because  there  was  not,  no  review  of  the 
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error  assigned  can  be  had  in  this  court.  The  error  complained 
of  did  not  arise  on  the  trial  of  the  cause.  It  occurred  10 
days  before  the  trial  of  the  case  was  begun,  and  was  not,  there- 
fore, error  of  law  occurring  on  the  trial  of  the  cause.  The 
decisions  of  this  court  which  hold  that  rulings  of  the  lower 
court,  made  in  the  course  of  a  trial,  are  not  available  as  grounds 
of  error  in  this  court  unless  the  lower  court  has  had  an  op- 
portunity to  reexamine  and  correct  them  upon  a  motion  for  a 
new  trial,  are  not,  therefore,  applicable  to  this  case.  The  ap- 
plication for  the  continuance,  and  the  affidavit  in  support  there- 
of, became  a  part  of  the  record  in  the  justice^s  court,  and 
when  brought  up  to  the  district  court  and  to  this  court  by 
the  bill  of  exceptions,  the  alleged  error  complained  of  is  ap- 
parent upon  the  record,  and  needs  no  motion  for  new  trial  to 
bring  it  to  the  attention  of  the  court.  Among  other  things, 
f  4641,  General  Statutes  of  1889,  says:  "The  supreme  court 
may  reverse,  vacate  or  modify  a  judgment  of  the  district  court, 
for  errors  appearing  on  the  record."  In  this  case  the  alleged 
error  appears  on  the  record,  and  the  above  is  sufficient  author- 
ity for  reviewing  and  correcting  it  here.  (See,  also,  the  case 
of  Earlytvine  v.  T.  8.  &  W.  Eld.  Cb.,  43  Kas.  746.) 

The  defendant  contends  that  the  refusal  to  grant  a  continu- 
ance cannot  be  reviewed  here,  because  the  bill  of  exceptions 
allowed  and  signed  by  the  justice  was  not  allowed  and  signed 
in  time;  that  the  ruling  of  the  court  refusing  the  continuance 
complained  of  was  on  the  10th  day  of  the  month,  and  the 
bill  of  exceptions  was  not  signed  until  the  29th.  The  de- 
fendant seems  to  think  the  bill  must  be  allowed  and  signed 
within  10  days  from  the  date  of  the  ruling  complained  of. 
But  the  statute  says:  "The  bill  of  exceptions  may  be  signed 
and  sealed  at  any  time  within  10  days  from  the  day  on  which 
judgment  is  given  in  the  action."  The  judgment  was  ren- 
dered on  the  20th  day  of  the  month,  and  the  bill  was  allowed 
and  signed  on  the  29th,  and  was  therefore  within  time.  Were 
the  defendants  in  the  justice^s  court  entitled  to  a  continuance 
on  the  application  made  there  as  a  matter  of  right?     We  think 
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they  were.     Paragraph  4931,  General  Statutes  of  1889,  reads 
as  follows: 

"Either  party  may  have  the  trial  adjourned  without  the 
consent  of  the  other,  for  a  period  not  exceeding  15  days,  by 
filing  an  affidavit  of  himself,  his  agent  or  attorney,  that  he 
cannot,  for  want  of  material  testimony  which  he  has  been  un- 
able to  procure,  safely  proceed  to  trial." 

The  defendants  filed  the  affidavit  provided  for  by  the  above 
section,  and  demanded  a  continuance  for  15  days.  We  think 
the  statute  gives  either  party  filing  the  affidavit  the  absolute 
right  to  a  continuance  for  any  number  of  days  not  exceeding 
15.  It  vests  no  discretion  in  the  court.  It  is  mandatory.  (  West 
V.  Rice,  4  Kas.  563.) 

If  the  defendants  were  entitled  to  a  continuance  for  15  days, 
then  the  refusal  of  the  court  to  allow  it  was  error;  and  if 
such  refusal  was  error  on  the  part  of  the  justice's  court,  then, 
when  the  matter  was  taken  to  the  district  court  by  petition  in 
error,  it  was  error  for  said  court  to  overrule  the  petition  in 
error.  It  is  therefore  recommended  that  the  judgment  of  the 
district  court  be  reversed,  and  the  case  sent  back  for  new  trial. 

By  the  Court:  It  is  so  ordered. 
All  the  Justices  concurring. 


Thomas  Durham  v.  T.  J.  Hadley. 

1.  OoMTBAOT — Sale  of  Land— Title — Implied  Warranty.  In  every  con- 
tract for  the  sale  of  land  there  is  always  an  implied  warranty  by  the 
vendor  that  he  has  good  title,  unless  such  warranty  be  expressly  ex- 
cluded by  the  terms  of  the  contract.  The  implied  warranty  exists 
so  long  as  the  contract  remains  executory,  t.  e.,  nntil  the  deed  is 
given. 

2.  Cask,  Followed,  The  case  of  O'Neill  v,  Douthitt,  40  Kas.  689,  fol- 
lowed. 

3.  TiTi«x,  Clouded — Purchasery  When  not  Compelled  to  Pay.  Where  a 
purchaser  enters  into  a  written  agreement  with  the  alleged  owner  of 
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certain  land  to  pnrohase  the  same  upon  installments,  and  the  pnr- 
ohaser  afterward  discovers  that  the  title  is  doaded  npon  the  records 
by  an  apparent  inoambrance  in  such  a  manner  as  to  affect  the  yalne 
of  the  property,  and  to  interfere  with  the  sale  of  the  land  to  a  reason- 
able purchaser,  snch  a  purchaser  is  not  compelled  to  complete  the 
payments  upon  his  contract  and  trust  to  future  litigation  to  clear  or 
quiet  the  title. 

Eiror  from  Johnson  District  Court. 

On  the  14th  day  of  February,  1888,  T.  J.  Hadley  and  C. 
M.  McEntire  brought  their  actioo  against  Thomas  L.  Hogue, 
S.  R.  Burch  and  H.  S.  Miller,  to  recover  $500  alleged  to  have 
been  received  by  Hogue,  Burch  &  Miller  as  the  agents  of 
Mrs.  Bo  wen  for  certain  real  estate  sold  by  them  for  her  bene- 
fit. At  the  instance  of  Hogue,  Burch  &  Miller,  Thomas  Dur^ 
ham  was  also  made  a  defendant.  With  the  consent  of  the  court, 
he  filed  an  answer,  claiming  the  $500.  Trial  before  the  court 
without  a  jury,  at  the  August  term,  1888,  and  the  court  made 
and  found  the  following  special  findings  of  fact: 

"1.  On  the  1st  day  of  June,  1860,  Charles  H.  Thompson 
received  a  patent  from  the  United  States  for  the  southeast 
quarter  of  section  25,  township  13,  range  23,  in  the  district  of 
lands  subject  to  sale  at  Lecompton,  Kansas,  which  patent  was 
duly  recorded  in  the  office  of  register  of  deeds  in  Johnson 
county,  Kansas,  April  12,  1873,  and  said  Thompson  became 
and  was  the  absolute  owner  of  said  premises. 

"  2.  The  said  Charles  H.  Thompson,  on  the  3d  day  of  March, 
1859,  duly  conveyed  said  land  by  war^nty  deed  to  Simeon 
F.  Hill.     Said  deed  was  duly  recorded  Mav  17, 1859. 

"3.  Said  Simeon  F.  Hill  and  Mildred  A.  Hill,  his  wife,  on 
the  1st  day  of  May,  1860,  executed  a  mortgage  on  said  land 
to  Wyllys  King  et  al,  to  secure  the  sum  of  $1,143.30,  due  six 
months  after  date,  which  mortgage  was  duly  recorded  May 
21,  1860,  and  has  been  duly  released  of  record. 

"4.  On  the  11th  day  of  May,  1859,  said  Simeon  F.  Hill 
and  wife,  Mildred  A.  Hill,  executed  a  mortgage  on  said  land 
to  said  Charles  H.  Thompson,  to  secure  $834,  payable  Feb- 
ruary 10,  1860,  which  was  duly  recorded  in  the  office  of  the 
roister  of  deeds  of  Johnson  county,  Kansas,  May  23,  1 859. 

"5.  No  assignment  of  said  mortgage  appears  of  record,  and 
no  release  appears  on  the  margin  thereof,  and  the  only  release 
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of  record  of  said  mortgage  executed  by  said  Simeon  F.  Hill 
and  wife  to  said  Thompson,  in  evidence  or  of  record,  is  the 
following  instrument,  recorded  May  30, 1862,  in  the  recorder's 
office  of  Johnson  county,  Kansas : 

"*Know  ALii  Men  bt  thksb  Pbebknts,  That  we,  Benjamin  M.  Jewett 
and  Matilda  Jewett,  his  wife,  for  and  in  consideration  of  $800,  to  them 
in  hand  paid  by  S.  F.  Hill,  of  Olathe,  Eas.,  have  granted,  bargained, 
sold,  released  and  forever  quitclaimed  nnto  the  said  S.  F.  Hill  all  the 
right,  title,  claim  and  demand  whatever,  which  we  have,  or  may  have  ao- 
qaired,  in  and  to  a  certain  piece  of  land  by  reason  of  a  certain  mort- 
gage execnted  by  said  Hill  to  Charles  H.  TJiompson,  which  said  land  is 
described  as  follows,  to  wit:  Southeast  quarter  section  twenty-live  (25), 
in  township  thirteen  (13),  of  range  twenty-three  (23). 

*"Ik  Witness  Whebbof,  We  have  hereunto  set  our  hands  and  seals, 
this  28th  day  of  May,  1862.  (Signed)         Benjamin  M.  Jewett. 

Matilda  Jewett. 
*^*  State  of  Missoubi,  County  of  Jaokson,  ss. 

"*0n  this  28th  day  of  May,  1862,  before  me,  the  undersigned,  clerk  of 
the  Kansas  City  court  of  common  pleas,  within  said  county  and  state, 
personally  appeared  Benjamin  M.  Jewett  and  Matilda  Jewett,  his  wife, 
to  me  personally  known  to  be  the  persons  who  executed  the  foregoing 
conveyance,  and  acknowledged  that  they  executed  the  same  for  the  pur- 
poses therein  mentioned;  and  the  said  Matilda  Jewett,  being  by  me  made 
acquainted  with  the  contents  of  the  foregoing,  and,  on  examination 
separate  and  apart  from  her  said  husband,  acknowledged  that  she  exe- 
cuted the  same  and  relinquished  her  dower  therein  mentioned  freely, 
and  without  compulsion  or  undue  influence  of  her  said  husband. 

"*In  Witness  Whebeof,  I  hereto  set  my  hand  and  aflQx  the  seal  of 
said  court,  at  office  in  Kansas  City,  Mo.,  this  28th  day  of  May,  1862. 
[seal.]  E.  M.  Sloam,  Clerks 

By  C.  W.  Sloam,  Dep,  Clerk.' 

"6.  Said  Simeon  F.  Hill  died  intestate  in  Johnson  county, 
Kansas,  on  the  9th  day  of  January,  1863,  leaving  Mildred 
A.  Hill,  his  widow,  and  Lizzie  Hill,  aged  11  years,  and  Alice 
Hill,  aged  8  years,  his  sole  and  only  heirs. 

"7.  Said  Lizzie  Hill  afterward  intermarried  with  T.  J. 
Hadley,  one  of  the  plaintiflFs  herein,  in  the  year  1871;  and 
the  said  Alice  afterward  intermarried  with  John  V.  Haverty, 
in  the  year  1875;  and  the  said  Mildred  A.  Hill,  after  the  death 
of  her  husband,  Simeon  F.  Hill,  intermarried  with  one  Addi- 
son Bowen,  in  the  year  1864. 

"8.  In  the  year  1867,  M.  A.  Bowen  commenced  a  civil  ac- 
tion in  the  district  court  of  Johnson  county,  Kansas,  against 
Lizzie  Hill  and  Alice  Hill,  to  partition  the  land  in  said  patent 
described,  as  well  as  other  laud  of  which  Simeon  F.  Hill  was 
owner  at  the  time  of  his  death,  which  proceedings  in  partition 
are  in  evidence  herein;  and  defendants  Lizzie  Hill  and  Alice 
Hill  were  duly  represented  in  court  by  guardian  ad  litem, 
William  Roy,  Esq.,  appointed  by  the  court,  an  attorney  at 
law  of  this  bar.     In  said  partition  suit  three  commissioners 
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were  appointed  by  the  court  to  make  partition  of  said  lands, 
and  made  their  return,  setting  apart  to  M.  A.  Bowen  the  land 
in  controversy,  with  other  land,  and  which  said  report  was 
submitted  to  said  court  and  spread  upon  the  records  thereof 
on  the  26th  day  of  October,  1867,  the  same  being  the  twelfth 
day  of  the  October  term  of  said  court,  and  an  order  was 
thereupon  made  by  said  court,  in  the  words  and  figures  fol- 
lowing : 

***It  is  hereby  considered  and  ordered  by  the  oonrt,  that  the  said 
proceedings  and  report  be  and  the  same  are  hereby  approved  and  con- 
firmed, and  that  said  parties  hold  the  parts  and  premises  as  set  off  and 
assigned  to  each,  respectively.' 

'*  No  other  order  for  the  partition  of  said  lands,  and  no  or- 
der of  confirmation  of  said  proceedings  or  judgment,  or  de- 
cree in  partition,  was  made  in  said  cause,  except  as  above  set 
forth. 

**9.  The  said  M.  A.  Bowen  had  been  in  the  actual,  peaceable 
adverse  possession  of  the  land  in  controversy  for  more  than 
1 5  years  before  the  sale  thereof  to  Thomas  Durham. 

"10.  On  the  30th  day  of  March,  1887,  Hogue,  Burch  & 
Miller  were  the  agents  of  M.  A.  Bowen  to  sell  the  land  in  con- 
troversy; and  on  that  day,  they,  as  such  agents,  entered  into 
the  following  written  contract  with  said  Thomas  Durham : 

***ABTioiiKs  OF  AoBBKMKNT,  Made  this  dOth  day  of  March,  1887,  be- 
tween Mrs.  M.  A.  Bowen  and  Addison  Bowen,  her  hasband,  parties 
of  the  first  part,  and  Thomas  Dnrham,  party  of  the  second  part,  wit- 
nesseth:  That  the  said  party  of  the  second  part  shall  first  make  the 
payments  and  perform  the  covenants  hereinafter  mentioned  in  this  in- 
strument, the  said  party  of  the  first  part  wiU  convey  and  assure  to  the 
party  of  the  second  part  in  fee-simple,  clear  of  all  encumbrances  what- 
soever, by  a  good  and  safficient  warranty  deed,  the  following  lot,  piece 
or  parcel  of  ground,  viz.:  32  acres,  more  or  less,  in  the  sontheaat  of 
the  southeast  quarter,  and  a  fraction  in  the  southwest  quarter  of  the 
southeast,  all  in  section  25,  township  18,  of  range  28;  and  the  said  party 
of  the  second  part  hereby  covenants  and  agrees  to  pay  to  said  party 
of  the  first  part  the  sum  of  $200  per  acre,  in  the  manner  foUowing: 
$600  cash  in  hand  paid,  the  receipt  of  which  is  hereby  acknowledg^ed, 
and  the  sum  of  one- half  of  the  whole  amount  in  29  days  from  the  above 
date,  and  the  balance  in  one  year  from  date,  at  8  per  cent,  interest 
per  annum;  (the  above  land  is  sold  subject  to  a  lease  made  to  M.  T. 
Oraham,  which  covers  nine  acres  of  grass  land;)  with  interest  at  8 
per  cent,  per  annum,  payable  annually,  on  the  whole  sum  remaining 
from  time  to  time  unpaid,  and  to  pay  all  taxes,  assessments  or  imposi- 
tions that  may  be  legally  levied  or  assessed  upon  said  land  subsequent 
to  the  year  1886;  and  in  case  of  the  failure  of  the  said  party  of  the 
second  part  to  make  either  the  payments  or  perform  any  of  the  oov- 
enants  on  his  part  hereby  made  and  entered  into,  this  contract  ahaU, 
at  the  option  of  the  party  of  the  first  part,  be  forfeited  and  determined, 
and  the  party  of  the  second  part  shall  forfeit  all  payments  made  by 
him  on  this  contract,  and  such  payment  shall  be  retained  by  said  party 
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of  the  first  part  in  foil  satisfaotion  and  in  liquidation  of  all  damages 
by  her  sastained,  and  she  shall  have  the  right  to  reenter  and  take  pos- 
session of  the  premises  aforesaid.  It  is  mataally  agreed  that  all  the 
covenants  and  agreements  herein  contained  shall  extend  to  and  be 
obligatory  for  the  heirs,  executors,  administrators  and  assigns  of  the 
respective  parties. 

***In  Witmxss  Whxbbof,  The  parties  to  these  presents  have  hereunto 
set  their  hands,  the  day  and  year  first  above  written. 
(Signed)  Mas.  M.  A.  Bowen, 

Addisom  Bowbn, 

Per  Hogue,  Burch  &  Go.,  Agents. 
Thomas  Dubham.' 

"11.  Said  written  contract  was  the  only  contract  between 
said  Thomas  Durham  and  the  said  Bowens  for  the  sale  of  said 
land. 

"  12.  Said  Bowen  executed  a  warranty  deed  to  said  land  to 
said  Thomas  Durham,  who  was  a  non-resident  of  the  state  of 
Kansas,  and  said  deed  was  delivered  to  Hogue,  Burch  &  Co. 
for  said  Durham,  and  said  Hogue  notified  Thomas  F.  Durham, 
agent  of  Thomas  Durham,  of  such  tender  and  demanded  the 
purchase-money,  in  accordance  with  the  terms  of  the  written 
contract.  Said  Durham  objected  to  the  title  of  said  land,  and 
refused  to  aocept  said  deed  and  make  payment  of  said  purchase- 
money. 

"13.  In  November,  1887,  the  said  Thomas  Durham,  in  Phil- 
adelphia, Pa.,  made  to  said  Thomas  F.  Durham,  in  Kansas 
City,  Mo.,  a  quitclaim  deed  to  said  land  in  controversy. 

"14.  The  day  before  the  commencement  of  this  suit,  the 
said  M.  A.  Bowen  in  writing  assigned  to  her  son-in-law,  T. 
J.  Hadley,  and  C.  M.  McEntire,  plaintiffs  herein,  the  sum  of 
money  so  due  to  her  from  her  agents,  Hogue,  Burch  &  Co., 
and  the  consideration  for  such  assignment  was  services  ren- 
dered for  her  and  work  done. 

"  15.  No  deed  was  tendered  to  Thomas  Durham,  or  Thomas 
F.  Durham,  who  lived  in  Missouri,  but  said  Durhams  were 
notified  that  said  deed  had  been  tendered  to  Hogue,  Burch  & 
Co.,  for  them.       * 

"16.  An  abstract  was  furnished  to  said  Thomas  Durham 
by  T.  J.  Hadlfey;  by  the  terras  of  the  contract,  the  Bowens 
were  not  bound  to  furnish  such  abstract. 

"17.  At  the  date  of  the  execution  of  said  contract,  the 
said  Thomas  Durham  paid  to  Hogue,  Burch  &  Co.  $400 
cash,  and  gave  to  Hogue,  Burch  &  Co.  his  due-bill  for  $100, 
having  only  $400  in  his  possession  at  the  time;  and  said 
Hogue,  Burch  &  Co.  never  paid  said  Bowens  said  money,  or 
any  part  thereof,  but  still  retain  the  same. 
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'*  18.  The  said  Bowens  have  complied  with  all  the  conditions 
on  their  part  under  said  contract^  and  a  complete  title  to  said 
land  in  controversy  is  vested  in  said  M.  A.  Bowen,  free  and 
clear  of  encumbrances." 

And  thereon,  as  a  conclusion  of  law,  the  court  found  that 
T.  J.  Hadley  and  C.  M.  McEntire  were  entitled  to  recover 
from  Hogue,  Burch  &  Co.  the  J400  in  money  and  the  $100 
due-bill,  as  prayed  for  in  their  petition.  Judgment  was  entered 
accordingly,  and  the  costs  were  adjudged  against  Thomas  Dur- 
ham.    He  excepted,  and  brings  the  case  here. 

7.  0.  Pickering,  for  plaintiff  in  error. 
John  T,  LitUey  and  James  P.  Hindmav,  for  defendants  in 
error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  action  was  brought  by  T.  J.  Hadley 
and  C.  M.  McEntire,  as  assignees  of  Mr^.  M.  A.  Bowen,  to 
recover  the  sum  of  $500,  alleged  to  have  been  deposited  with 
Hogue,  Burch  &  Miller,  real-estate  agents,  by  Thomas  Dur- 
ham, as  part  purchase-money  for  certain  real  estate  alleged  to 
have  been  purchased  by  Durham  from  Mrs.  M.  A.  Bowen, 
through  Hogue,  Burch  &  Miller,  as  her  agents.  Afterward, 
by  order  of  the  court,  Thomas  Durham  was  made  a  party  de- 
fendant, and  filed  his  answer  claiming  the  money.  Hogue, 
Burch  &  Miller  answered,  admitting  the  payment  of  the  money 
to  them  as  agents  of  Mrs.  Bowen,  disclaiming  all  right  thereto, 
and  brought  it  into  court  to  be  paid  to  the  party  entitled 
thereto.  ♦ 

Trial  was  had  by  the  court,  without  a  jury,  and,  at  the  re- 
quest of  Durham,  the  court  made  special  findings  of  fact  and 
conclusions  of  law.  Judgment  was  afterward  rendered  in  favor 
of  Hadley  and  McEntire,  and  against  Hogue,  Burch  &  Miller 
for  the  recovery  of  the  money,  and  against  Durham  for  the 
costs  of  suit.     Durham  excepted,  and  brings  the  case  here. 

It  appears  from  the  record  that  $400  in  cash  and  a  note  of 
$100  were  deposited,  on  March  30, 1887,  by  Thomas  Durham 
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with  Hogue,  Burch  &  Miller,  agents  of  Mrs.  M.  A.  Bowen, 
on  a  contract  for  the  sale  of  land,  which  contract  was  never 
ooDsummated.  On  February  13, 1888,  the  day  before  this  ac- 
tion was  brought,  Mrs.  M.  A.  Bowen  assigned  her  claim  to 
the  $500,  in  writing,  to  Hadley  and  McEntire.  After  the 
written  contract  of  the  30th  of  March,  1887,  the  evidence 
shows  that  Mrs.  M.  A.  Bowen  remained  in  possession  of  the 
land.  After  the  contract  was  delivered,  T.  J.  Hadley,  the 
son-in-law  of  Mrs.  M.  A.  Bowen,  furnished  an  abstract  of 
title  of  the  land  to  Thomas  F.  Durham,  the  agent  of  Thomas 
Durham.  As  soon  as  the  abstract  was  furnished  and  examined, 
Durham  objected  to  the  title,  and  paid  nothing  further  upon 
the  contract.  Mrs.  Bowen  deposited  a  deed  of  the  land  with 
Hogue,  Burch  &  Miller,  and  then  demanded  the  money  stipu- 
lated in  the  contract,  and,  when  it  was  not  paid  over,  she 
claimed  the  $500  as  a  forfeit  or  penalty.  In  1860,  Charles 
H.  Thompson  was  the  owner  of  the  land  by  a  patent  from 
the  governnxient.  'On  the  3d  of  March,  1859,  he  conveyed 
the  land  by  warranty  deed  to  Simeon  F.  Hill.  On  the  11th 
day  of  May,  1859,  Simeon  F.  Hill  and  wife  executed  a  mort- 
gage on  the  land  to  Charles  H.  Thompson  to  secure  $834, 
payable  February  10,  1860.  This  mortgage  was  duly  re- 
corded in  the  office  of  the  register  of  deeds  of  Johnson  county 
on  May  23,  1859.  No  assignment  of  the  mortgage  appears 
of  record,  and  no  release  thereof  appears  on  the  margin  of 
the  record.  On  May  30,  1862,  Benjamin  M.  Jewett  and 
Matilda  Jewett  filed  a  release  and  quitclaim  deed,  reciting 
that  Simeon  F.  Hill  had  paid  to  them  the  mortgage  executed 
to  Thompson.  It  was  decided  in  O^Neill  v.  Douthitiy  40  Kas. 
689,  that— 

"  Where  an  abstract  of  title  shows  that  a  mortgage  on  the 
land  has  been  recorded,  it  is  then  necessary,  in  order  that  the 
a.  Titie.ciouded  abstract  shall  show  a  good  and  complete  title,  that 
wf?r^om-  't  shall  also  show  that  the  mortgage  was  not  only 
peiiedtopay.  released  and  discharged  of  record,  but  also  that 
the  person  releasing  or  discharging  the  same  had  full  and 
complete  authority  of  record  to  do  so." 
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There  is  nothing  in  the  office  of  the  register  of  deeds  of 
Johnson  county  showing,  or  tending  to  show,  that  Benjamin 
F.  Jewett  and  wife  had  any  authority  to  release  or  discharge 
this  mortgage.  The  title  of  the  property  described  in  the 
contract  executed  by  Mrs.  Bowen  and  Thomas  Durham  was 
clouded  or  affected  by  the  real-estate  mortgage  when  the  con- 
tract was  executed,  and  the  cloud  had  not  been  removed  when 
Mrs.  Bowen  tendered  her  deed.  It  is  said  in  (yNeill  v.  Douth- 
itt,  supra,  that — 

*^  The  general  policy  of  the  law  in  this  state  is  to  require,  as 
far  as  practicable,  every  interest  in  real  estate  to  be  evidenced, 
not  only  by  writing,  but  also  by  some  public  record  of  the 
county  in  which  the  real  estate  is  situated.  (See  statutes  of 
frauds  and  perjuries,  §§5  and  6;  statutes  relating  to  trusts 
and  powers,  §  1 ;  registry  laws;  acts  relating  to  conveyances, 
to  mortgages,  to  the  records  of  courts,  to  mechanics'  liens,  to 
other  liens,  and  to  taxes.)  Under  our  statutes  and  in  law,  as 
contradistinguished  from  equity,  everything  affecting  real  es- 
tate must  be  in  writing,  (see  statutes  above  cited,)  and  every 
instrument  in  writing  affecting  real  estate  may  be  recorded, 
(conveyance  act,  §  19,)  and,  to  be  considered  as  valid  as  against 
persons  without  actual  notice,  it  must  be  recorded.  (Convey- 
ance Act,  §  21.)  Now  the  release  or  discharge  of  a  real-estate 
mortgage  certainly  affects  real  estate,  or,  to  speak  more  accu- 
rately, it  affects  the  title  thereto  or  some  interest  therein. 
Hence,  a  valid  release  of  a  real-estate  mortgage  should  not  only 
be  shown  by  a  valid  writing,  but  it  should  also  be  shown  by 
a  valid  record.  Such  has  always  been  the  view  taken  by  this 
court.  {Burhans  v,  Hutchesoriy  25  Kas.  625;  Lewis  v.  Kirhy 
28  id.  497;  Perkins  v.  Matteson,  40  id.  165;  same  case,  19 
Pac.  Rep.  633.)" 

The  question  therefore  arises,  whether,  upon  the  conclusions 
of  fact,  Thomas  Durham  was  compelled  to  perform  his  contract 
of  the  30th  of  March,  1887,  and,  if  he  did  not  do  so,  whether 
the  $500  deposited  by  him  can  be  treated  as  a  forfeit  or  pen- 
alty. The  trial  court  found  that  Mrs.  Bowen  had  fully  com- 
plied with  all  of  the  conditions  of  the  contract  upon  her  part^ 
and  that  she  was  the  owner  of  the  land  in  controversy,  free 
and  clear  of  all  incumbrances.  But,  notwithstanding  this  fact, 
it  appears  from  the  records  that  the  title  to  the  land  is  doubt- 
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fal,  or  at  least  clouded,  on  account  of  the  non-release  upon 
record  of  the  mortgage  of  $834,  with  interest.  Mrs.  Bowen 
agreed  in  her  written  contract  that  she  would  "convey  and  as- 
sure to  Thomas  Durham  the  32  acres  of  land  described  therein 
in  fee-simple,  clear  of  all  incumbrances  whatsoever,  by  a  good 
and  sufficient  warranty  deed."  Under  the  contract,  Durham 
was  entitled,  as  the  purchaser  of  the  land,  not  only  to  a  good 
title,  but  to  a  marketable  title.  In  every  contract  for  the  sale 
1  oontnict-.«ai    ^^  '^°^  thcrc  is  always  an  implied  warranty  by 

fmp^SSfw?"  ^^^  vendor  that  he  has  good  title,  unless  such 

'*°*^*  warranty  be  expressly  excluded  by  the  terms  of 

the  contract.  The  implied  warranty  exists  so  long  as  the  con- 
tract remains  executory,  i.  6.,  until  the  deed  is  given,  when 
the  party  must  rely  on  the  covenants  in  the  deed,  unless  there 
has  been  fraud,  in  which  case  relief  may  be  afforded  in  equity. 

It  is  undoubtedly  true  that,  where  an  incumbrance  is  dis- 
covered upon  land,  the  vendor  must  discharge  it  before  he  or 
she  can  compel  the  payment  of  the  purchase-money  by  the 
vendee  at  law  or  in  equity.  In  this  case,  it  is  claimed  that 
no  incumbrance  existed,  because  the  mortgage  had  been  paid; 
but  the  records  in  the  office  of  the  register  of  deeds  show  no 
release  and  no  payment  to  any  party  having  authority  to  re- 
lease or  accept  payment.  If  Mrs.  Bowen  had  commenced  an 
action  for  specific  performance  of  the  contract  against  Durham, 
she  could  not  have  succeeded,  because  it  is  the  rule  that,  in  ac- 
tions by  a  vendor,  the  parties  will  not  be  forced  to  complete 
the  contract  unless  the  title  is  free  from  any  reasonable  doubt. 
Again,  a  specific  performance  will  never  be  decreed  at  the  ac- 
tion of  the  vendor,  whenever  the  doubt  concerning  his  title  is 
one  which  can  only  be  settled  by  further  litigation.  A  ven- 
dee "will  not  be  compelled  to  buy  a  lawsuit"  (Pom.  Contr. 
§§198-208.)  ' 

In  this  case,  under  the  decision  of  this  court  in  O^Neill  v. 
Dovlhitty  although  Mrs.  Bowen  may  have  had  title  to  the  land 
free  from  any  incumbrance,  neither  the  abstract  of  title  nor 
the  county  records  so  showed,  and  as  Durham  not  only  wanted 
a  good  title,  but  a  good,  marketable  title,  one  which  appeared 

6— 47KA8. 
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from  the  records  of  the  county  to  be  good  and  free  from  all 
incumbrances,  he  could  not  be  compelled  to  accept  the  deed 
of  which  he  had  notice,  or  be  compelled  to  pay 
the  money  upon  the  contract,  and  then  permit 
Mrs.  Bowen  to  settle  her  title  by  litigation  in  the  future,  or  be 
compelled  to  quiet  his  title  by  future  litigation.  Mrs.  Bowen 
ought,  before  she  made  her  contract,  or  o£Pered  her  deed,  or  at 
least  before  this  action  was  brought,  to  b&ve  had  Charles  H. 
Thompson  release  on  the  record  the  mortgage  of  $834  and  all 
interest,  if  it  is  paid,  or  she  ought  to  have  had  the  written  as- 
signment of  the  mortgage  to  Benj.  F.  Jewett  recorded,  if  Jew- 
ett  was  ever  the  legal  owner  thereof.  She  did  none  of  these 
things,  and  none  of  these  things  have  yet  been  done.  The 
title  is  clouded  with  an  apparent  incumbrance,  and  the  land, 
whether  bought  by  Durham  for  speculation  or  for  other  pur- 
poses, is  in  no  condition  to  be  sold,  as  the  seeming  incumbrance, 
not  l^ally  released,  must  affect  the  value  thereof,  and  inter- 
fere with  the  sale  of  the  land  to  a  reasonable  purchaser.  It 
is  said,  however,  that  Mrs.  Bowen  never  agreed  to  furnish  any 
abstract,  and  therefore  that  this  case  differs  from  the  CNeill- 
Douthitt  case.  It  is  immaterial  whether  there  was  any  agree- 
ment to  furnish  an  abstract  or  not.  The  cost  of  the  abstract 
is  not  in  controversy.  The  abstract  was  furnished,  and  whether 
Durham  ascertained  from  the  abstract,  or  from  the  records  in 
the  office  of  the  register  of  deeds,  that  the  title  of  the  land 
was  clouded  by  an  apparent  incumbrance,  is  of  no  concern. 
The  facts  are,  that  Durham  could  not  and  cannot  obtain  a 
good  marketable  title.  He  cannot  be  compelled  to  accept  any 
other  title.  The  quitclaim  deed  of  Durham  of  the  15th  of 
November,  1887,  is  of  no  importance.  If  he  had  no  title  or 
interest  in  the  land,  the  quitclaim  deed  transferred  nothing. 

Upon  the  facts,  we  do  not  think  that  the  money  deposited 
with  Hogue,  Burch  &  Miller  can  be  claimed  as  a  forfeit  or 
penalty;  therefore  the  judgment  must  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  trial  court  to  enter  judg- 
ment upon  the  findings  of  fact  in  favor  of  Thomas  Durham, 
and  against  Hadley  and  McEntire,  the  plaintiffs  below. 

All  the  Justices  concurring. 
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Octave  Gagnon  v.  N.  B.  Brown  &  Co.  ,- , 

47      83 

I  49    747 

Ghattbl    Mobtoaox — Lien — Priority.    Where  a  mortgagee  obtains  ^  ^ 

possession  of  the  morgaged  chattels  before  any  lien  or  other  right  .    — - 

attaches,  his.  title  ander  the  mortgage  is  good  against  everybody,  if  72      22s\ 

it  was  previously  valid  between  the  original  parties  to  the  mortgage.  " 

The  purchaser  of  a  note  secured  by  a  subsequent  mortgage  upon  the 
same  property,  taken  by  the  mortgagee  with  notice  of  the  prior  mort- 
gage, is  bound  to  take  notice  of  the  possession  of  the  first  mortgagee, 
acquired  previous  to  such  purchase. 

Error  from  Cloud  District  Court, 

Replevin.  Judgment  for  plaiutiflFs,  N.  B.  Brown  &  Co.y 
at  tbe  October  term,  1888.  The  defendant,  Oagnon,  brings 
the  case  here.    The  facts  are  sufficiently  set  forth  in  the  opinion. 

Theodore  Laing,  and  J,  J.  McFarlin,  for  plaintiff  in  error. 
A.  H.  EUis,  W.  W.  CaMwea,  and  F,  T.  Bumham,  for  de- 
fendants in  error. 

Opinion  by  Green,  C.  :  On  the  30th  day  of  November, 
1885,  August  Berthiaume  executed  and  delivered  to  Octave 
Gagnon  a  chattel  mortgage  on  a  bay  mare  named  "Fan,"  and 
a  bay  horse  called  "Tom,"  to  secure  the  payment  of  the  sum 
of  $150  in  one  year  from  date.  About  the  9th  day  of  Novem- 
ber, 1886,  Berthiaume  executed  and  delivered  to  C.  L'Ecuyer 
another  mortgage  upon  the  same  property,  to  secure  the  pay- 
ment of  a  note  for  $200,  due  on  the  1st  day  of  December,  1 886 ; 
this  mortgage  was  taken  by  Alcide  L'Ecuyer,  as  agent  and 
attorney  for  the  mortgagee;  and  it  is  claimed  by  the  plaintiff  in 
error  that  the  former  knew  that  Gagnon  had  a  mortgage  upon 
this  property.  This  mortgage  was  filed  in  the  office  of  the 
register  of  deeds  of  Cloud  county,  on  the  16th  day  of  Novem- 
ber, 1886.  On  the  29th  day  of  November,  1886,  the  plain- 
tiff in  error  took  possession  of  both  horses,  under  the  mortgage, 
and  on  the  same  day  filed  his  mortgage  for  record  in  the  same 
county.    On  the  Ist  day  of  December,  1886,  N.  B.  Brown  & 
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Co.  purchased  the  note  and  mortgage  executed  to  L'Ecayer 
and  demanded  possession  of  the  horses  of  Gagnon,  which  was 
refused.  This  action  was  brought  on  the  11th  day  of  De- 
cember, 1886,  in  the  district  court  of  Cloud  county,  by  the 
defendants  in  error,  to  recover  the  property  described  in  the 
mortgage  executed  to  L'Ecuyer.  The  plaintiff  in  error  of- 
fered to  show  that  his  mortgage  was  filed  for  record  on  the 
29th  day  of  November,  1 886 ;  the  defendants  in  error  objected, 
for  the  reason  that  the  filing  was  of  a  date  subsequent  to  the 
filing  of  the  mortgage  of  the  defendants  in  error.  This  ob- 
jection was  sustained.  The  court  instructed  the  jury  to 
return  a  verdict  for  the  plaintiff  below,  and  overruled  the 
defendant's  motion  for  a  new  trial. 

The  plaintiff  in  error  contends  that  L'Ecuyer  had  actual 
notice  of  the  Gragnon  mortgage  and  took  subject  to  it;  that 
Brown  &  Co.  got  no  better  right  by  the  assignment  than  they 
could  have  obtained  had  they  taken  a  mortgage  directly  to 
themselves,  on  the  day  the  assignment  was  made  to  them ;  that 
on  that  day  Gragnon  had  actual,  open  and  adverse  possession 
of  the  property,  under  his  mortgage,  having  taken  it  on  the 
29th  day  of  November,  1886,  and  also  had  his  mortgage  on  file 
at  that  date.  The  mortgagor,  Berthiaume,  left  Cloud  county 
about  the  16th  day  of  November,  1886.  Prior  to  his  depart- 
ure he  delivered  the  horses  in  question  to  Alcide  L'Ecuyer, 
who  was  agent  of  the  mortgagee,  C.  L'Ecuyer,  and  it  seems 
he  delivered  the  property  to  Sifroy  Berthiaume,  who  retained 
the  horses  until  the  29th  day  of  November,  1886,  when  they 
were  taken  from  him  without  his  consent,  by  G^non.  There 
seems  to  have  been  some  question  as  to  the  open  possession  of 
the  property  by  the  latter  until  the  suit  was  commenced.  It 
is  claimed  that  the  horses  were  kept  out  of  sight  a  portion  of 
the  time,  and  there  is  some  evidence  to  support  this  claim.  It 
is  argued  by  the  plaintiff  in  error  that  L'Ecuyer  acquired  no 
adverse  interest  in  the  mortgaged  property  because  of  actual 
notice;  that  Brown  &  Co.  had  no  specific  interest  in  or  lien 
upon  the  property  prior  to  the  time  Gagnon  filed  his  mort- 
gage and  took  possession ;  therefore.  Brown  &  Co.  acquired  no 
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saperior  equity  through  L'Ecuyer,  because  there  was  none  to 
give.  They  had  no  such  equity  in  their  owu  right,  because 
they  bought  with  notice  offered  by  adverse  possession  and  prior 
record.  It  is  conceded  by  counsel  for  defendants  in  error  that 
if  there  had  been  no  note  connected  with  the  mortgage,  or  if 
the  note  had  been  non-negotiable,  the  assignee  would  have  had 
no  better  rights  than  the  assignor;  but  it  is  urged  that  the 
general  rule  is,  that  in  all  cases  where  a  negotiable  promissory 
note  secured  by  a  mortgage  is  indorsed  before  maturity  to  a 
bona  fide  purchaser  for  value,  the  assignee  takes  the  mortgage^ 
as  well  as  the  note,  free  of  all  preexisting  equities.  This  rule 
may  be  correct,  but  the  question  is  one  of  application.  It  is 
admitted  by  the  defendants  in  error  that  Alcide  L'Ecuyer,  the 
agent  of  the  mortgagee,  under  whom  they  claim,  had  sufficient 
notice  of  the  existence  of  the  mortgage  of  the  plaintiff  in  error 
to  put  him  on  inquiry.  It  would  not,  therefore,  be  an  open 
question  between  the  original  mortgagee  and  the  plaintiff  in 
error,  as  to  who  would  be  entitled  to  the  mortgaged  property. 
Now,  before  the  defendants  in  error  acquired  any  right  to  the 
property  mortgaged,  the  plaintiff  in  error  took  possession  of 
the  same.  It  is  immaterial  whether  the  mortgagee  took  pos- 
session in  invitum,  or  the  mortgagor  voluntarily  put  him  in 
possession,  if  the  act  be  done  in  pursuance  of  a  condition  con- 
tained in  the  mortgage.  (Jones,  Ch.  Mortg.,  §164a.)  The 
evidence  established  the  fact  that  this  possession  was  acquired 
two  days  before  the  assignment  of  the  note  to  the  defendants 
in  error.  Was  not  such  possession  good  against  the  defend- 
ants in  error?  The  right  of  the  defendants  in  error  did  not 
attach  until  after  the  plaintiff  in  error  had  acquired  possession. 
If  a  mortgagee  takes  possession  of  the  mortgaged  property  be- 
fore any  other  right  or  lien  attaches,  his  title  under  the  mort- 
gage is  good  against  everybody,  if  it  was  previously  valid 
between  the  parties.  (Jones,  Ch.  Mortg.,  §  178 ;  Dayton  v.  Sav- 
ing8  Banky  23  Kas.  422;  Cameron  v.  Marvin,  26  id.  612;  Cor- 
bin  V.  Kincaid,  33  id.  649 ;  Dolan  v.  Van  DeMark,  35  id.  304 ; 
Chipron  v.  Feikert,  68  111.  284.) 
It  was  said  by  Chief  Justice  Campbell,  in  the  case  of  Par- 
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8eU  V.  Thayer^  39  Mich.  467:  "That  an  immediate  and  con- 
tinuous change  of  possession  into  the  hands  of  a  mortgagee 
is  the  best  possible  notice  of  his  rights  against  all  others." 
Now,  if  it  be  conceded  that  the  original  mortgagee,  under 
whom  Brown  &  Co.  claim,  had  notice  of  Gagnon's  mortgage, 
the  mortgagee  could  not  have  maintained  replevin  for  the 
mortgaged  property.  It  is  true  the  mortgage  was  filed  for 
record  on  the  16th  day  of  November,  1886,  but  Brown  & 
Co.  acquired  no  rights  to  the  property  until  the  Ist  day  of 
December,  1886,  when  Gagnon  was  in  possession  of  the  prop- 
erty, so  that  the  claim  of  Brown  &  Co.  did  not  attach  until 
the  plaintiff  in  error  had  acquired  possession  under  his  mort- 
gage; and  we  think,  under  the  authorities  cited,  the  defend- 
ants in  error  were  bound  to  take  notice  of  such  possession. 
For  the  reasons  given,  we  think  the  district  court  erred  in  its 
charge  to  the  jury. 

It  is  recommended  that  the  judgment  be  reversed,  and  a 
new  trial  be  granted. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 


Seymour  F.  Curtis  v.  Alfred  C.  Paggett. 

Tbespabs  on  Lands — Injunction^  Refused,  When  a  petition  states  a 
cause  of  action  in  damages  to  real  estate,  and  also  asks  for  an  in- 
janction  to  restrain  the  defendant  from  trespassing  thereon,  and  the 
jary  find  that  the  defendant  had  trespassed  on  plain tifTs  land  as 
alleged  in  the  petition,  bat  that  he  had  abandoned  his  trespasses  be- 
fore suit  was  begnn,  and  the  ooart  refuses  to  perpetuate  the  injunc- 
tion, but  renders  judgment  for  the  plain tifif  for  nominal  damages 
and  costs,  held,  not  error. 

Error  from  MitchM  District  Court. 

The  case  is  stated  in  the  opinion.     Judgment  for  plaintiff, 
Paggett,  on  February  4, 1888,  for  one  cent  damages,  and  costs. 
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taxed  at  $202.45.     The  xlefendaDt,  Curtis,  brings  the  case  to 
this  court. 

L.  J.  Orans,  for  plaintiflT  in  error. 

A.  H,  Ellis,  and  F,  T.  Bumham,  for  defendant  in  error. 

Opinion  by  Strang,  C.  :  December  12,  1886,  Alfred  C. 
Paggett  b^an  a  suit  in  the  district  court  of  Mitchell  county, 
Kansas,  against  Seymour  F.  Curtis.  The  petition  stated  a 
cause  of  action  in  damages  for  injury  to  real  estate,  and  also 
asked  for  an  injunction.  The  plaintiff'  alleged  that  he  had  a 
well  of  water  upon  his  land  in  Mitchell  county,  Kansas,  and 
that  the  source  whence  the  supply  of  water  in  said  well  came 
was  also  upon  his  laud,  a  short  distance  north  and  west  of  the 
well.  The  defendant  owned  a  farm  which  cornered  with  the 
plaintifi'^s  on  the  southwest,  and  it  is  alleged  that  the  defendant 
sunk  a  well  on  his  own  land  on  the  northeast  comer  thereof 
to  the  depth  of  45  feet;  that  he  then  tunneled  from  the  cavity 
of  said  well  18  feet  in  a  northwesterly  direction,  and  bored 
with  a  well  auger  in  the  same  direction  64  feet;  that  the  course 
of  the  channel  made  by  such  tunneling  and  boring  was  in  the 
direction  of  the  plaintiff^'s  land  and  of  the  source  of  the  supply 
of  water  in  the  plaintiff^'s  well ;  that  said  channel  was  made 
with  the  intention  of  tapping  said  supply  of  water  on  the  plain- 
tiff's land,  and  that  it  had  crossed  the  line  onto  the  land  of  the 
plaintiff*,  a  distance  of  26  feet. 

The  defendant  answered,  admitting  that  he  owned  the  farm 
cornering  with  the  plaintiff's  as  set  out  in  the  petition,  and 
that  he  had  sunk  a  well,  tunneled  and  bored,  upon  his  said 
farm  for  the  purpose  of  obtaining  water  thereon,  but  declared 
that  the  attempt  to  thus  obtain  water  had  proven  a  failure, 
and  that  he  had  wholly  abandoned  it  long  before  the  com- 
mencement of  the  suit  by  the  plaintiff*.  The  case  was  tried 
by  the  court,  which  also  submitted  certain  questions  to  a  jury. 
The  jury  found,  among  other  things,  that  the  defendant,  in 
hb  attempt  to  secure  water,  had  carried  his  channel  across  the 
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line  onto  the  land  of  the  plaintiff  some  16  feet,  and  that  in  so 
doing  he  had  intended  to  reach  the  water  on  the  plaintiff's 
land  which  supplied  the  plaintiff's  well,  and  divert  the  same 
from  the  plaintiff's  land  and  well  to  his  own.  But  the  jury 
also  found  that  the  defendant  had  abandoned  his  attempt  to 
thus  secure  water  before  suit  was  begun. 

The  court  entered  judgment  for  the  plaintiff  for  one  cent 
damages,  and  costs  taxed  at  $202.45.  A  motion  for  new  trial 
was  overruled,  and  the  defendant  below  appeals  to  this  court, 
and  asks  that  the  judgment  below  be  reversed.  He  contends 
that  the  action  was  solely  a  proceeding  for  an  injunction,  and 
that,  as  the  jury  found  the  work  on  his  well  had  been  aban- 
doned before  the  commencement  of  the  action,  the  plaintiff 
was  not  entitled  to  an  injunction,  and  not  being  entitled  to  an 
injunction  he  was  not  entitled  to  any  judgment  at  all,  and  the 
defendant  should  have  had  judgment  for  costs.  We  do  not 
think  this  view  of  the  case  is  tenable.  We  think  the  judgment 
rendered  by  the  court  entirely  proper  under  the  circumstances 
of  the  case.  The  petition  states  a  cause  of  action  for  damages, 
and  also  for  an  injunction.  The  injunction  part  of  the  case 
failed  only  because  the  defendant  had  abandoned  his  unlawful 
attempt  to  reach  and  divert  the  water  from  the  plaintiff's  well 
before  the  suit  was  begun.  The  jury  having  found  that  the 
defendant  had  abandoned  his  well  and  all  effort  on  his  part  in 
the  direction  complained  of  before  the  plaintiff  asked  for  an  in- 
junction, the  court,  for  that  reason,  did  not  perpetuate  it  But 
the  injunction  allowed  was  not  all  there  was  to  the  case.  The 
plaintiff  claimed  that  he  was  damaged  in  the  sum  of  $100,  and 
alleged  in  his  petition  facts  in  support  of  his  claim.  The  jury 
found  that  the  defendant  had  bored  his  channel  16  feet  into 
the  land  of  the  plaintiff.  This  was  a  trespass  upon  the  plain- 
tiff's land  by  the  defendant,  for  whicLi  he  was  entitled  to  nom- 
inal damages  at  least,  and  that  is  exactly  what  the  court  below 
gave  him.  A  judgment  for  nominal  damages  carries  costs. 
The  fact  that  an  injunction  was  allowed  at  the  commencement 
of  the  action  added  no  more  costs,  practically,  than  would  have 
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accrued  without  such  order.  We  find  uo  error  in  the  proceed- 
ingS;  and  recommend  that  the  judgment  of  the  district  court 
be  affirmed. 

By  the  Court :  It  is  so  ordered. 
All  the  Justices  concurring. 


In  the  matter  of  the  Petition  of  A.  E.  Pinkney  et  al,  for  a 
writ  of  Habeas  Corpus. 

Anti-Tbdst  Law — Valid  Statute.  The  provisions  of  the  "anti-trust 
law,**  being  chapter  257  of  the  Laws  of  1889,  so  far  as  they  relate  to 
the  basiness  of  insnranoe,  are  oovered  by  the  title  of  the  act,  and  are 
therefore  valid. 

Original  Proceeding  in  Habeas  Corpus, 

On  May  12, 1891,  a  complaint  was  made  charging  that  the 
petitioners  did,  in  Leavenworth  county,  on  the  same  day, 
"unlawfully  agree  and  combine  together  and  enter  into,  and 
then  and  there  were  in  a  contract,  agreement  and  combination 
with  each,  and  each  of  them  with  certain  other  persons  and 
corporations,  the  names  of  which  are  now  unknown  to  this 
afiBant,  which  said  agreement,  contract  and  combination  is  and 
was  designed  and  intended  to  control  the  cost  and  rate  of  in- 
surance within  said  state  by  threatening  persons  and  affiant 
in  the  insurance  business  with  injury  to  their  [said  persons'] 
business,  if  such  persons  refused  to  demand  the  same  cost  and 
rate  as  should  be  named  by  said  defendants  and  by  them  and 
the  other  persons  and  corporations  with  whom  they  have  com- 
bined, in  violation  of  the  laws  of  Kansas."  A  warrant  was  is- 
sued upon  this  complaint  in  similar  terms,  and  the  petitioners 
appeared  before  the  justice  issuing  the  warrant  without  being 
arrested,  where  a  preliminary  examination  was  had,  at  the  con- 
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elusion  of  which  the  petitioners  were  held  for  appearance  and 
trial  at  the  next  term  of  the  district  court,  and  bail  was  fixed  at 
$200  each.  The  petitioners  refusing  to  give  a  recognizance, 
a  commitment  was  issued,  under  which  they  were  taken  into 
the  custody  of  the  sheriff,  and  from  this  custody  they  seek  re- 
lease by  the  writ  of  habeas  corpus.  Other  facts  are  stated  in 
the  opinion  of  the  court,  filed  on  July  9,  1891. 

Thomas  P,  Fenlon,  and  E.  F,  Ware,  for  petitioners. 
Lueien  Baker ^  and  J,  H,  Atwood,  for  respondent 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J.:  The  only  question  presented  in  behalf  of 
the  petitioners  is  the  validity  of  what  is  known  as  the  "anti- 
trust law,"  so  far  as  it  relates  to  the  business  of  insurance. 
(Laws  of  1889,  ch.  257.)  The  contention  is,  that  the  por- 
tion of  the  act  pertaining  to  insurance  is  not  clearly  expressed 
in  the  title,  as  required  by  §  IG,  article  2,  of  the  constitution, 
and  is  therefore  void.  The  title  is:  "An  act  to  declare  un- 
lawful trusts  and  combinations  in  restraint  of  trade  and  prod- 
ucts, and  to  provide  penalties  therefor.'^  Section  1  of  that 
act  embraces  the  provision  with  reference  to  the  business  of 
insurance,  and  is  as  follows : 

"Section  1.  That  all  arrangements,  contract,  agreements, 
trusts  or  combinations  between  persons  or  corporations,  made 
with  a  view  or  which  tend  to  prevent  full  and  free  competi- 
tion in  the  importation,  transportation  or  sale  of  articles  im- 
ported into  this  state,  or  in  the  product,  manufacture  or  sale 
of  articles  of  domestic  growth  or  product  of  domestic  raw  ma- 
terial, or  for  the  loan  or  use  of  money,  or  to  fix  attorneys' 
or  doctors'  fees,  and  all  arrangements,  contracts,  agreements, 
trusts  or  combinations  between  persons  or  corporations  de- 
signed or  which  tend  to  advance,  reduce  or  control  the  price 
or  the  cost  to  the  producer  or  to  the  consumer  of  any  such 
products  or  articles,  or  to  control  the  cost  or  rate  of  insurance, 
or  which  tend  to  advance  or  control  the  rate  of  interest  for 
the  loan  or  use  of  money  to  the  borrower,  or  any  other  services, 
are  hereby  declared  to  be  against  public  policy,  unlawful,  and 
void." 
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Section  3  of  the  act  provides  as  follows : 

"Sec.  3.  That  all  persons  entering  into  any  such  arrange- 
ment^ contract,  agreement,  trust,  or  combination,  or  who  shall, 
after  the  passage  of  this  act,  attempt  to  carry  out  or  act  under 
any  such  arrangement,  contract,  agreement,  trust,  or  combina- 
tion described  in  sections  1  or  2  of  this  act,  either  on  his  own 
account  or  as  agent  or  attorney  for  another,  or  as  an  officer, 
agent  or  stockholder  of  any  corporation,  or  as  a  trustee,  com- 
mittee, or  in  any  capacity  whatever,  shall  be  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  be  sdbject  to  a  fine 
of  not  less  than  $100  and  not  more  than  $1,000,  and  to  im- 
prisonment not  less  than  30  days  and  not  more  than  six  months, 
or  to  both  such  fine  and  imprisonment,  in  the  discretion  of 
the  court" 

It  thus  appears  that  the  body  of  the  act  contains  a  specific 
provision  for  the  prevention  of  trusts  or  combinations  which 
tend  to  control  the  cost  or  rate  of  insurance,  and  to  punish  all 
persons  who  enter  into  or  attempt  to  carry  out  such  trusts  or 
combinations. 

The  question  presented  is,  does  the  word  "trade,"  used  in 
the  title,  fairly  indicate  and  include  the  provisions  of  the  act 
with  reference  to  insurance?  It  is  argued  that  the  usual 
meaning  of  the  word  should  govern,  and  in  that  sense  it  has 
reference  to  the  business  of  selling  or  exchanging  some  tangi- 
ble substance  or  commodity  for  money,  or  the  business  of 
dealing  by  way  of  sale  or  exchange  in  commodities;  and  it  is 
said  that  the  use  of  the  word  in  connection  with  that  of  "  prod- 
ucts," in  the  title,  qualifies  the  meaning  of  "trade,"  and  makes 
it  all  the  more  apparent  that  the  construction  contended  for  is 
the  correct  one.  This  is  the  commercial  sense  of  the  word, 
and  possibly  may  be  the  most  common  signification  which  is 
given  to  it,  but  it  is  not  the  only  one,  nor  the  most  compre- 
hensive meaning  in  which  the  word  is  properly  used.  In  the 
broader  sense,  it  is  any  occupation  or  business  carried  on  for 
subsistence  or  profit.^  Anderson^s  Dictionary  of  Law  gives 
the  following  definition :  "  Generally  equivalent  to  occupation, 
employment,  or  business,  whether  manual  or  mercantile;  any 
occupation,  employment  or  business  carried  on  for  profit,  gain. 
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or  livelihood,  not  in  the  liberal  arts  or  in  the  learned  profes- 
sions/^ In  Abbott^s  Law  Dictionary  the  word  is  defined  as 
"an  occupation,  employment  or  business  carried  on  for  gain 
or  profit''  Among  the  definitions  given  in  the  Encyclopaedic 
Dictionary  is  the  following:  "The  business  which  a  person 
has  learnt,  and  which  he  carries  on  for  subsistence  or  profit ; 
occupation ;  particularly  employment,  whether  manual  or  mer- 
cantile, as  distinguished  from  the  liberal  arts  or  the  learned 
professions  and  agriculture/'  A  like  definition  of  the  word 
is  given  in  the  Imperial  Dictionary. 

Rapalje  &  Lawrence's  Law  Dictionary,  to  which  we  are  cited 
by  the  petitioners,  gives  the  restricted  definition:  "Traffic; 
commerce;  exchange  of  goods  for  other  goods,  or  for  money." 
It  is  the  only  authority,  however,  which  uses  the  word  in  its 
commercial  sense  alone.  Bouvier  limits  the  meaning  to  com- 
merce and  traffic  and  the  handicraft  of  mechanics;  and  we  are 
also  cited  by  the  petitioners  to  the  definition  given  by  Webster, 
which  specifically  is:  "The  act  or  business  of  exchanging 
commodities  by  barter,  or  by  buying  and  selling  for  money; 
commerce;  traffic;  barter."  This  author,  however,  gives  the 
more  enlarged  meaning  of  the  word  as  well,  as  follows:  "The 
business  which  a  person  has  learned,  and  which  he  engages 
in,  for  procuring  subsistence,  or  for  profit;  occupation;  espe- 
cially mechanical  employment  as  distinguished  from  the  liberal 
arts,  the  learned  professions,  and  agriculture;  as  we  speak  of 
the  trade  of  a  smith,  of  a  carpenter,  or  mason,  but  not  now  of 
the  trade  of  a  farmer,  or  a  lawyer,  or  a  physician."  The 
broader  signification  given  to  the  word  by  most  of  the  lexi- 
cographers would  fairly  embrace  and  cover  the  provision  of 
the  act  with  reference  to  the  business  of  insurance.  The  title 
prefixed  to  an  act  may  be  broad  and  general,  or  it  may  be  nar- 
row and  restricted,  but  in  either  event  it  must  be  a  fair  index 
of  the  provisions  of  the  act;  that  is,  the  subject  of  the  act  must 
be  clearly  expressed  by  the  title.  Here  a  term  is  employed 
in  the  title  which,  if  given  the  broader  meaning,  would  render 
the  provision  in  question  valid,  while,  by  giving  it  the  nar- 
rower and  perhaps  more  common  meaning,  it  would  render 
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rp.   Pi'ovision  invalid.     Which  of  these  should  be  adopted  ? 
, .    *^ere  generality  of  the  title  to  an  act  does  not  render  it 
,    ^ionable,  so  long  as  the  act  has  but  one  general  object, 
*ie  title  is  such  that  neither  the  members  of  the  legisla- 
^Or  the  people  to  be  affected  can  be  misled.     Titles  of  a 
.^    fe^neral  nature  have  been  adopted  in  the  legislation  of 
|\     ^te,  and  their  use  has  been  encouraged  and  sustained, 
r^tnanr.  Oockrill,  6  Kas.  311;  Division  of  Howard  Co., 
\^  \d.  194;  Woodruff  V.  Baidwin,  23  id.  491;  (Jomm'rs  of 
Marion  Co,  v,  Comm^rs  of  Harvey  Co.,  26  id.  181;  The  State 
ex  rel.  v,  Sanders,  41  id.  228.)     That  the  broader  meaning  of 
the  word  "trade"  was  the  one  intended  by  the  legislature,  is 
manifest  from  the  incorporation  of  the  insurance  provision  in 
the  body  of  the  act     The  meaning  given  by  the  legislature 
to  the  terms  used  for  expressing  the  subject  of  the  act  should 
be  considered  by  the  court  in  determining  the  sufficiency  of 
the  title.     While  the  l^islature  cannot  extend  the  scope  of 
the  title  by  giving  to  a  word  therein  a  definition  which  is  un- 
natural and  unwarranted  by  usage,  still,  if  the  word  admits 
of  the  construction  given  to  it  by  the  legislature,  and  can  be 
properly  used  in  a  sense  broad  enough  to  include  the  provi- 
sions of  the  act,  the  intention  of  the  legislature  is  entitled  to 
great  weight  in  determining  the  sufficiency  of  the  title.     In 
Woodruff  V.  Baldwin,  23  Kas.  494,  it  was  said  : 

"Is  it  not  more  just  and  fair  to  say  that  the  legislature  has 
used  the  title  in  the  broadest  sense,  a  sense  broad  enough  to 
include  the  subject-matter  of  this  article,  and  that  it  meant  by 
the  expression  ^criminal  procedure'  every  proceeding  resulting 
from  crime,  and  not  simply  those  for  the  prevention  and  pun- 
ishment of  crime?  .  .  .  The  breadth  and  comprehensive- 
ness of  a  title  is  a  matter  of  legislative  discretion 

The  courts  cannot  modify  a  title,  any  more  than  they  can  change 
the  body  of  the  law.  The  title  has  to  be  construed  even  as  the 
language  of  the  act,  and  the  courts  may  neither  narrow  nor 
enlarge  the  meaning  which  the  legislature  intended  the  title 
should  have.  Here  is  a  title  intrinsically  broad  and  com- 
prehensive. .  .  .  Evidently  the  l^islature  intended  by 
this  title  one  whose  scope  was  broad  enough  to  include  the  ar- 
ticle, and  while  there  is  a  sense  in  which  the  article  does  not 
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b  of  criminal  procedure^  yet  we  must  impute  to  the  legisla- 
an  intent  to  use  the  title  in  a  broader  sense.'' 

[ow  can  it  be  said  that  the  business  of  insurance  is  foreign 
le  title  of  this  act,  when  the  subject  expressed  in  the  title, 
■n  in  its  broadest  sense,  and  the  one  intended  bj  the  l^is- . 
re,  would  embrace  such  business?  How  can  anyone  be 
ed  as  to  this  provision  by  the  use  of  the  word  "trade," 
n  the  leading  lexicographers  and  writers  employ  the  word 
sense  which  is  comprehensive  enough  to  cover  the  provi- 
?  The  fact  that  the  narrower  meaning  of  the  word  is 
one  most  frequently  used  will  not  justify  the  court  in  re- 
nting the  meaning  which  the  legislature  intended  it  should 
?.  Suppose  the  legislature  had  passed  a  law  entitled  ''An 
io  prevent  and  punish  the  obstruction  of  highways,"  and 
be  l)ody  of  the  act  included  specific  provisions  declaring  it 
e  unlawful  to  place  obstructions  upon  railroads,  as  well  as 
n  county  roads,  streets,  and  alleys,  and  prescribed  severe 
ilties  for  the  violation  of  its  provisions :  could  it  be  said 

the  provision  with  reference  to  railroads  was  invalid  be- 
e  it  was  not  indicated  by  the  title  to  the  act  ?  The  term 
^hway,"  as  commonly  used,  applies  to  the  public  roads  and 
its  over  which  all  may  travel,  on  foot,  or  horseback,  or  in 
iages,  and  yet  in  its  broader  sense  it  includes  railroads; 
hence,  when  by  the  provisions  of  the  act  it  appeared  that 
legislature  used  it  in  its  broader  sense,  it  could  hardly  be 

that  the  provision  with  reference  to  railroads  was  uncon- 
itional  because  it  was  not  fairly  embraced  in  the  title  of 
act.  So  here,  the  legislature  having  employed  the  word 
ide"  in  its  broadest  sense,  and  one  which  fairly  covers  the 
.vision  assailed,  we  do  not  feel  warranted  in  adopting  the 
•ower  meaning  or  in  holding  the  act  invalid.     The  rigid 

technical  rule  contended  for  by  the  petitioners  has  never 
I  applied  to  §  16,  article  2,  of  the  constitution.  Although 
provision  is  mandatory,  it  has  been  repeatedly  held  by 

and  other  courts  that  a  liberal  interpretation  should  be 
ed  upon  the  construction  of  language  employed   in  the 

to  express  the  subject  of  the  act.     In  Botmnan  v.  Oock^ 
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riU,  supra,  the  court  said  that  the  provision  '' should  be  lib- 
erally construed ;  otherwise  the  legislature  would  be  confined 
within  such  narrow  rules  that  they  would  be  greatly  embar- 
rassed in  the  proper  and  legitimate  exercise  of  their  legislative 
functions."  In  City  of  Eureka  v.  Davis,  21  Kas.  580,  it  was 
said  that  "  it  must  be  borne  in  mind  that  while  the  constitu- 
tional provision  is  mandatory,  it  must  be  applied  in  a  fair  and 
reasonable  way;  otherwise  it  would  become  a  source  of  more 
injury  than  the  ills  it  was  designed  to  remedy.'^  In  Phiipin 
V.  MeOartyy  24  Kas.  402,  it  was  remarked  that  ^'this  constitu- 
tional requirement  is  not  to  be  enforced  in  any  narrow  or  tech- 
nical spirit.  It  was  introduced  to  prevent  a  certain  abuse, 
and  it  should  be  construed  so  as  to  guard  against  that  abuse, 
and  not  to  embarrass  or  obstruct  needed  legislation."  In 
City  of  Wichita  v.  Burleigh^  36  Kas.  42,  it  was  said  that  "a 
slight  inaccuracy  in  the  description  of  a  thing  in  an  act  of  the 
legislature,  or  in  the  title  to  the  act,  will  not  render  the  act 
void,  where  it  may  be  known  both  from  the  act  and  the  title 
thereto,  and  the  circumstances  then  existing,  what  was  meant 
aod  intended  by  the  l^islature."  (See,  also,  Woodruff  v,  Batd- 
irin,  supra;  Comm^ra  of  Marion  Co,  v,  Oomm^rs  of  Harvey  Co., 
supra;  The  State  v.  Barrett,  27  Kas.  213;  Cooley's  Const. 
Lim.,  6th  ed.,  175,  and  cases  cited.) 

Another  rule  recognized  and  followed  by  all  courts  in  de- 
termining the  validity  of  legislative  enactments  is,  that  they 
will  not  be  declared  void  if  they  can  be  upheld  upon  any 
reasonable  grounds.  If  their  invalidity  is  a  matter  of  any  rea- 
sonable doubt,  the  doubt  must  be  resolved  in  favor  of  the  act. 
(CbmmV«  of  Cherokee  Co.  v.  The  State,  36  Kas.  337.)  Guided 
by  these  rules,  we  reach  the  conclusion,  not  without  some 
doubt,  however,  that  the  provision  of  the  act  with  reference  to 
insurance  is  not  foreign  to  the  title  of  the  act,  nor  violative  of 
§16,  article  2,  of  the  constitution.  We  do  not  desire  or  in- 
tend to  determine  at  this  time  the  validity  of  the  act  as  to 
any  profession,  occupation  or  business  beyond  that  of  insur- 
ance. 

Having  decided  the  provision  to  be  valid,  and  all  other 
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f  waived^  it  follows  that  the  petitioners  must 

5,  J.,  coDCurring. 

J.:  I  do  Dot  think  the  word  "trade/'  in  the 
'  257,  Laws  of  1889,  clearly  or  fairly  indicates 
wyers,  doctors^  insurance  agents,  or  insurance 


as  Administrator  of  the  estate  of  Elmira  A. 
ken,  deceased,  v.  Emma  C.  Nogle. 

statute  of  Frauds.  An  agreement  to  render  services  as 
For  another  for  $100  per  year,  the  servioes  to  oommenoe 
f  such  agreement,  is  not  within  the  statute  of  frauds, 
3166,  Gen.  Stat,  of  1889,)  as  the  agreement  might  have 
dd  within  one  year. 

lent  for  Services,  Where  servioes  have  been  aotaallj 
lother  nnder  a  verbal  agreement,  not  binding  upon  the 
)nnt  of  the  provision  of  §  6,  oh.  48,  requiring  the  agree- 
i  writing  if  not  to  be  performed  within  one  year,  the 
d  thereby  may  be  compelled  to  pay  for  the  same. 

ror  froth,  Wahaunsee  District  Court, 

1  action  commenced  by  Emma  C.  Nogle  against 
L  Aiken,  formerly  Mrs.  Elmira  A.  Giles,  to  re- 
y  and  interest  thereon,  for  wages  as  a  servant, 
lieges  that  the  wages  were  due  upon  a  verbal 
between  the  parties  about  July  1,  1881;  that 
f  the  verbal  contract  the  defendant  promised  to 
ntiff  $100  per  year  for  each  and  every  year  she 
•  as  a  servant,  and  that  the  plaintiff  worked  for 
from  about  July  1, 1881,  to  February  6,  1888. 
3  tried  before  the  court  with  a  jury  at  the  June 
d  the  jury  returned  a  verdict  in  favor  of  the 
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plaintiff  against  Mrs.  Aiken,  for  $256.31.  The  court  over- 
ruled the  motion  by  the  defendant  for  a  new  trial,  and  rendered 
judgment  in  favor  of  the  plaintiff  below  upon  the  verdict  of 
the  juiy.  After  the  case  was  brought  here  by  proceedings  in 
error,  Mrs.  Aiken  died,  and  the  action  was  revived  in  this 
court  in  the  name  of  her  administrator,  8.  C.  Aiken. 

John  T.  Bradley,  and  O.  N.  Elliott,  for  plaintiff  in  error. 
/.  F.  Peffer,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  The  principal  objections  to  the  judgment 
are,  that  the  contract  between  Emma  Nogle  and  Mrs.  Aiken, 
formerly  Mrs.  Giles,  was  verbal  only,  and  therefore  void 
under  the  statute  of  frauds,  because  it  was  not  to  be  performed 
within  the  space  of  one  year  from  the  making  thereof;  (§  6, 
ch.  43,  relating  to  frauds  and  perjuries;)  and  because  the 
cause  of  action  was  barred  long  before  it  was  commenced. 
The  statute  of  frauds  cannot  avail  in  this  case.  The  evidence 
shows  that  the  verbal  contract  was  made  about  July  23,  1881, 
after  Emma  Nogle  became  of  age.  She  entered  upon  her 
performance  of  the  contract  at  once,  and  therefore  the  contract 
for  the  first  year  was  good,  notwithstanding  the  statute,  on 
the  ground  that  performance  was  not  only  possible,  but  was 
actually  oompleted  within  the  year.  If  the  contract  could 
not,  by  reason  of  the  statute  of  frauds,  extend  into  the  second 
year,  the  jury  had  the  right  to  determine  what  was  the  under- 
standing with  which  the  parties  entered  upon  the  second  and 
other  years  of  employment.  If  Mrs.  Aiken  agreed  to  pay 
her  servant  $100  a  year,  commencing  July  23, 1881,  this  was 
competent  evidence  from  which  to  infer  under  what  terms  the 
parties  continued  their  relations  after  that  time  until  Emma 
ceased  to  work  as  a  servant  The  agreement  between  Emma 
Nogle  and  Mrs.  Aiken  may  be  construed  as  l*unning  for  one 
yearns  service  only,  although  it  might  have  been,  and  really 

7   -47KA8. 
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was,  ooDtiuued  for  several  years  upon  like  terms.    Id  Sutphen 
V.  Sutphen,  30  Kas.  510,  it  was  decided  that — 

'^A  parol  agreement  which,  fairly  and  reasonably  interpreted, 
admits  of  full  performance  within  the  year,  although  not  likely 
to  be  so  performed,  will  not  be  adjudged  void  by  reason  of 
the  last  prohibition  in  §  6  of  the  statute  of  frauds  and  per- 
juries." 

The  established  doctrine  is  that,  to  bring  a  case  within  the 
section  of  the  statute  of  frauds  referred  to,  there  must  be  an 
express  and  specific  agreement  not  to  be  performed  within  the 
space  of  one  year,  or  the  facts  must  show  the  agreement  can- 
not be  performed  within  the  year.  {Kent  v.  Kent,  62  N.  Y. 
560.) 

But,  again,  the  contract  has  been  fully  executed  upon  the 
part  of  Emma  Nogle.  She  performed  her  services  as  a  ser- 
vant, without  objection,  from  the  23d  of  July,  1881,  to  Feb- 
ruary 6,  1888.  She  was  paid  from  time  to  time  in  clothing, 
and,  when  she  finally  quit  service,  she  received  and  accepted 
further  payments  in  dishes,  bedding,  etc.  The  balance  of  the 
wages  found  by  the  jury  has  never  been  paid.  Where  serv- 
ices have  been  rendered,  the  party  benefited  thereby  must 
pay  for  them.  There  may  be  some  diflerences  in  the  form  of 
the  action,  and  perhaps  the  allegations  in  the  original  petition 
in  this  case  may  be  subject  to  some  criticism,  but  the  facts  de- 
veloped upon  the  trial  on  the  part  of  the  plaintiff  below  fully 
sustain  the  verdict  of  the  jury  and  the  judgment  rendered 
thereon.  The  statute  of  frauds  cannot,  and  ought  not  to  be, 
construed  to  permit  palpable  frauds.  When  one  who  need 
not  have  done  the  services  because  the  promise  was  verbal 
has  voluntarily  performed  the  agreement  for  the  actual  benefit 
of  the  other  party,  he  or  she  may  have  an  action  against  the 
other  for  the  services  actually  performed.  Common  honesty 
requires  and  compels  such  a  ruling. 

The  statute  of  limitations  has  no  application,  because  of 
the  payments  made  and  accepted  from  time  to  time  in  clothing, 
bedding,  dishes,  etc.  {Carney  v.  Havens,  23  Kas.  82;    Waffle 
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17.  Shortf  25  id.  503.)    The  other  errors  alleged  are^oimpor- 
tant,  and  in  no  way  prejudicial. 

The  jadgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


47  9»l 

48  »» 

J.   F.    MULLANEY   et  dl.   V.    OLIVER   HUMES.                          [47  99 

61  «4 


Etidssob  —  Certified  Paper  Not  a  Part  of  Case-made.  Where  a  case  is 
made  for  the  supreme  court,  and  saoh  case  is  settled  and  signed  by 
the  Judge  of  the  district  court,  and  attested  by  the  clerk  thereof,  and 
attached  to  such  case  is  a  paper  containing  what  purports  to  be  the 
evidence  introduced  on  the  trial  in  the  district  court,  and  it  is  certi- 
fied to  be  such  by  the  official  stenographer  of  the  court,  and  such  evi- 
dence is  not  otherwise  identified  or  authenticated,  held,  that  it  cannot 
be  considered  as  any  part  of  the  case-made. 

Error  from  Rooks  District  Court 

RepIiEVIN.  Judgment  for  plaintiff^  HumeSy  at  the  Novem- 
ber term^  1888.  The  defendants  bring  the  case  to  this  court. 
The  opinion  states  the  facts. 

W.  B.  Ham,  for  plaintiffs  in  error. 
M,  C.  Reville,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

VAL.ENTINE,  J. :  This  was  an  ordinary  action  of  replevin, 
brought  in  the  district  court  of  Rooks  county  by  Oliver  Humes 
against  R.  W.  Swan  and  J.  F.  Mullaney,  to  recover  certain  live 
stock.  The  defendants  answered  separately^  each  filing  a  gen- 
eral denial,  the  same  attorney  appearing  for  both.  A  trial  was 
had  before  the  court  without  a  jury,  and  the  defendants  de- 
manded that  a  separate  judgment  should  be  rendered  as  to  each 
of  the  defendants;  but  the  court,  finding  upon  the  evidence  in 
fiivor  of  the  plaintiff^  and  against  the  defendants,  rendered  a 


Digitized  by  VjOOQ iC 


100 


SUPREME  COURT  OF  KANSAS. 


Mnllaney  y.  Hnmee. 


joint  judgment  against  them  in  the  alternative  for  a  return  of 
the  property  or  for  its  value  and  for  oosts;  and  the  defendants 
bring  the  case  to  this  court  for  review.  They  all^e  in  this 
court  that  the  court  below  erred:  (1)  In  rendering  judgment 
for  the  plaintiff  upon  the  evidence ;  (2)  In  not  rendering  a  sep- 
arate judgment  as  to  each  of  the  defendants;  (3)  in  its  findings 
as  to  the  value  of  the  property ;  (4)  and  in  overruling  the  de- 
fendants' motion  for  a  new  trial. 

The  decision  of  every  question  presented  to  this  court  by  the 
defendants  below,  plaintiffs  in  error,  depends  upon  a  consider- 
ation of  the  evidence  introduced  upon  the  trial  in  the  court 
below,  and  yet  it  cannot  be  said  that  we  have  such  evidence 
before  us  in  any  such  form  that  we  can  consider  the  same. 
The  case  is  brought  to  this  court  upon  a  case-made  for  the 
supreme  court.  This  case-made  contains  the  following  state- 
ments: 

''The  forgoing  contains  a  true  and  correct  statement  of  all 
the  pleadings,  motions,  orders,  evidence,  findings  and  proceed- 
ings upon  which  judgment  was  rendered. 

*'  I,  C.  W.  Smith,  the  undersigned  attorney  for  the  plain- 
tiff in  the  foregoing  suit,  certify  that  the  foregoing  case-made 
was  duly  serv^  on  me,  this  25th  day  of  January,  1889. 
C.  W.  Smith,  AUoryieyfor  Oliver  Humes,  Ptaintif.^' 

"State  of  Kansas,  Rooks  County,  ss. — This  is  to  cer- 
tify, that  the  foregoing  above  case-made  and  the  amendments 
thereto  have  been  duly  served  in  due  time,  and  the  amendments 
thereto  duly  suggested  and  the  same  duly  submitted  for  settle- 
ment and  signing  as  required  by  law,  by  the  parties  to  said 
cause;  that  the  same,  as  above  set  forth,  is  true  and  correct, 
and  contains  a  true  and  correct  statement  of  all  the  pleadings, 
motions,  orders,  evidence,  findings,  proceedings  and  judgments 
had  in  such  cause;  and  I  hereby  settle,  allow,  certify  and  sign 
the  same  as  true  and  correct,  and  hereby  order  that  the  clerk 
of  the  district  court  attest  the  same  with  the  name  and  seal 
of  said  court,  and  file  the  same  of  record  as  provided  by  law. 

"Witness  my  Hand,  At  Norton,  Kansas,  this  29th  day  of 
March,  1889.  Louis  K.  Pratt, 

Jiidge  of  District  CdurL 
"Attest:   Geo.  O.  Farr, 

[seal.]  Clerk  of  Dist  Court,  Rooks  Co.,  Kansas.'^ 
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No  evidence  appears  in  the  case- made  preceding  these 
statements,  but  after  these  statements  and  after  the  attestation 
of  the  case-made  by  the  clerk  of  the  district  court,  is  a  paper 
attached  containing  about  40  pages  of  what  purports  to  be 
the  evidence  introduced  on  the  trial  in  the  district  court, 
which  evidence  is  certified  to  by  M.  D.  Barstow,  the  oiBcial 
stenographer  of  the  district  court,  as  follows : 

"State  of  Kansas,  Norton  County,  ss. — I  hereby 
certify  that  the  foregoing  is  a  true  and  correct  transcript  of  the 
short-hand  notes  taken  by  me  of  all  the  evidence  produced  on 
the  trial  of  the  above-entitled  cause,  and  the  same  is  correct, 
to  the  best  of  my  knowledge  and  belief. 

M.  D.  Barstow, 
Official  Stenographer  of  the  17th  Judicial  Diatrid  of  Kansas,'^ 

There  is  nothing  anywhere  else  to  be  found  to  identify  this 
evidence,  and  without  it  we  cannot  review  any  of  the  alleged 
errors.     It  is  certainly  no  part  of  the  case-made. 

The  judgment  of  the  court  below  will  be  aflBrmed. 

All  the  Justices  concurring. 


School  District  No.  54,  op  Crawford  County,  v. 
Wm.  Goff  et  al. 

The  oaae  of  MuXlaney  v,  Humes^  jnafc  decided,  followed. 

Error  from  Crawford  District  Court. 

TyjCJi^CTiON.  Judgment  for  plaintiffs,  Ooff  and  another, 
at  tie  September  term,  1887.  The  defendant  School  District 
k'^ffs  the  case  here. 

Jo^n    T.  Vosa,  for  plaintiff  in  error. 
•    -'i,  Cowleyy  for  defendants  in  error. 
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Per  Curiam:  This  was  an  action  brought  in  the  district 
court  of  Crawford  county,  by  William  Goff  and  Charlotte  H, 
Groff,  husband  and  wife,  against  School  District  No.  54, 
Crawford  county,  Kansas,  and  C.  Beck,  John  Pauley,  and 
Frederick  Russell,  the  oflBcers  of  such  school  district,  to  per- 
petually enjoin  them  from  removing  a  certain  building  situ- 
ated on  the  homestead  of  the  plaintiffs  and  their  children, 
which  building  had  previously  been  occupied  as  a  school- 
house.  A  trial  was  had  before  the  court  and  a  jury,  and  the 
jury  made  special  findings  of  fact,  and  the  court  found  gen- 
erally in  favor  of  the  plaintiffs  and  against  the  defendants, 
and  upon  the  special  findings  of  the  jury  and  the  general 
finding  of  the  court,  the  court  rendered  judgment  in  favor  of 
the  plaintiffs  and  against  the  defendants,  perpetually  enjoining 
the  defendants  from  removing  said  building;  and  the  defend- 
ants, as  plaintiffs  in  error,  bring  the  case  to  this  court  for  re- 
view. 

Within  the  authority  of  the  decision  in  the  case  of  MuUaney 
V.  HumeSf  just  decided,  the  judgment  of  the  court  below  in  the 
present  case  must  be  affirmed,  as  none  of  the  evidence  nor 
any  of  the  instructions  of  the  court  to  the  jury  are  contained 
in  the  case  made,  or  presented  to  this  court  in  any  other 
proper  manner.  It  is  true  that  it  is  claimed  that  the  petition 
below  and  the  findings  are  not  sufficient  to  sustain  the  judg- 
ment rendered,  but  it  is  so  clear  that  they  are,  that  we  do  not 
think  that  the  question  of  their  sufficiency  requires  any  com- 
ment. 

The  judgment  of  the  court  below  will  be  affirmed. 
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S.  D.  Hopkins  v.  Emaline  Hopkins. 

1.  Rbyibw — Evidence  not  Duly  in  Record,  Eyidenoe  purporting  to* 
have  been  given  on  the  trial  of  a  case,  and  certified  to  by  the  official 
stenographer  and  by  the  clerk  of  the  district  court  to  be  true  and 
correct,  and  attached  to  a  transcript  brought  to  the  supreme  conrt, 
forms  no  part  of  the  record,  and  ceinnot  be  considered  unless  it  is 
preeerTed  either  by  a  bill  of  exceptions  or  case-made. 

3. SeUimg  Aside  D^auU,    The  setting  aside  of  defaults  and  per. 

milting  pleadings  to  be  filed  out  of  time  is  largely  discretionary 
with  the  trial  court,  and  its  rulings  thereon  will  not  be  disturbed 
unices  there  is  a  dear  abuse  of  discretion. 

Error  from  Allen  District  Court 
The  opinioD  states  the  case. 

Knight  &  Fovst,  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  In  this  action  Emaline  Hopkins  obtained 
a  jadgment  against  S.  D.  Hopkins  for  $700,  which  judgment 
was  declared  a  lien  against  certain  real  estate,  the  legal  title  of 
which  was  in  S.  D.  Hopkins.  He  complains,  and  his  pro- 
ceeding in  this  court  is  based  on  a  transcript  of  the  record. 
The  errors  assigned  are  mainly  those  arising  only  upon  the 
evidence  and  the  rulings  during  the  trial.  Although  what 
purports  to  be  the  evidence  is  attached  to  the  petition  in  error, 
and  certified  to  by  the  official  stenographer  and  the  clerk  of 
the  district  court  as  being  full  and  correct,  it  is  not  preserved 
either  by  a  bill  of  exceptions  or  a  case-made.  For  this  reason, 
neither  the  evidence  nor  the  proceedings  of  the  trial  which 
form  no  part  of  the  record  can  be  considered. 

It  is  urged  that  the  court  erred  in  permitting  plaintiff  below 
to  file  a  reply  out  of  time.  It  appears  a  reply  was  filed  a  few 
days  beyond  the  time  allowed  by  the  code,  and  the  court  on 
application  struck  the  reply  from  the  files,  but  at  once  set 
aside  the  default  and  authorized  the  filing  of  another  reply 
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inter.  The  trial  did  not  occur,  however,  until  about  one 
*  after  the  setting  aside  of  the  default  and  the  filing  of  the 
y,  and  hence  the  plaintiff  in  error  could  not  have  suffered 
prejudice  by  the  ruling.  The  matter  of  setting  aside  de- 
ls and  permitting  pleadings  to  be  filed  out  of  time  largely 
}  in  the  discretion  of  the  trial  court,  and  its  rulings  thereon 
not  be  disturbed  unless  there  is  a  clear  abuse  of  discre- 
.  {SpraMey  v.  Insurance  Co.,  5  Kas.  155.)  There  was  no 
1  abuse  in  this  case,  and  there  are  no  errors  apparent  on 
face  of  the  record, 
udgment  aifirmed. 
.11  the  Justices  concurring. 


s  Board  of  Commissioners  of  Hamilton  County 
V.  L.  J.  Webb. 

ffTX  BoABD — Void  Contract  Where  a  oontraot  is  entered  into  be- 
een  two  members  of  the  board  of  county  commissioners  on  the 
le  side  and  an  individf  al  on  the  other  side,  outside  of  their  ooontj 
d  without  any  previous  authority  haying  been  given  by  the  board, 
id  such  oontraot  has  never  been  ratified  by  the  board,  held,  that  it 
void. 

Error  from  Hamilton  District  Court 

'he  opinion  states  the  case. 

horge  Oettyj  for  plaintiff  in  error. 
Vebb  &  Lindsay y  for  defendant  in  error. 

I  opinion  of  the  court  was  delivered  by 
Valentine,  J. :  This  controversy  grows  out  of  a  pro- 
ling  originally  instituted  by  the  defendant  in  error,  L.  J. 
bb^  before  the  board  of  county  commissioners  of  Hamilton 
ity.  On  December  12, 1887,  Webb  filed  with  the  county 
k  and  the  board  of  county  commissioners  of  Hamilton 
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coQDty  his  claim  against  the  county  for  $1,000,  based  upon 
an  alleged  contract  attached  thereto,  dated  November  6,  1887. 
This  claim  was  finally  rejected  by  the  board,  and  Webb  ap- 
pealed to  the  district  court,  where,  on  February  1,  1889,  the 
case  was  tried  before  the  court  without  a  jury,  and  judgment 
was  rendered  in  favor  of  the  plaintiff,  Webb,  and  against  the 
defendant,  the  board  of  county  commissioners,  for  the  sum 
of  |1,070,  and  costs  of  suit;  and  the  defendant,  as  plaintiff  in 
error,  brings  the  case  to  this  court  for  review. 

Many  questions  are  presented  to  this  court,  among  which 
is  the  question  of  the  validity  of  the  contract  upon  which  the 
plaintiff  below,  Webb,  bases  his  claim.  It  purports  to  be  a 
contract  between  the  board  of  county  commissioners  of  Ham- 
ilton county  and  Webb,  employing  him  as  an  attorney  and 
counselor  at  law  to  perform  l^al  services  in  certain  cases 
pending  in  the  supreme  court,  and  agreeing  to  pay  him  there- 
for the  sum  of  $1,000.  It  appears,  however,  conclusively 
from  the  evidence  in  the  case  that  the  contract  was  not  made 
by  the  board  of  county  commissioners,  nor  in  legal  session, 
Dor  at  the  county  seat,  nor  in  Hamilton  county,  nor  by  all 
the  members  of  the  board,  nor  in  the  presence  of  the  county 
clerk  or  county  attorney ;  but  it  was  made  by  only  two  mem- 
bers of  the  board,  at  the  city  of  Topeka,  and  these  two  mem- 
bers made  the  contract  without  any  previous  authority  from 
the  board,  and  the  contract  has  never  been  ratified,  confirmed 
or  recc^nized  as  legal  or  valid  by  the  board.  Such  a  contract 
is  of  course  void.  {Merrick  Co.  v.  BaUy,  10  Neb.  176;  F.  & 
F.  B.  Ely.  Co.  V.  Ckmm'ra  of  Anderson  Cb.,  16  Kas.  302; 
CbmmV«  of  Anderson  Co.  v.  F.  &  F.  R.  Rly.  Co.,  20  id.  534; 
Axkman  v.  School  District,  27  id.  129;  Mincer  v.  School  Dis- 
trict, 27  id.  253;  SuUivan  v.  School  District,  39  id.  347.) 

As  the  aforesaid  contract  was  and  is  void,  and  as  the  case 
was  tried  by  the  court  below  upon  the  theory  that  the  contract 
was  entirely  valid,  it  follows  that  the  judgment  of  the  court 
below  must  be  reversed.  But  it  does  not  follow,  however,  that 
the  plaintiff  below,  Webb,  is  entirely  without  remedy,  or  that 
he  cannot  recover  anything  for  any  of  his  services.    The  tend- 
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37  of  the  courts  and  others  at  the  present  time  is  to  treat 
'poratioDSy  including  municipal  corporations^  with  respect  to 
iir  business  transactions,  about  the  same  as  the  courts  and 
lers  treat  individuals;  and  where  a  corporation,  municipal 
otherwise,  has  received  benefits  from  others,  upon  contracts 
ra  vires  or  void  because  of  some  irr^ularity  or  want  of 
\¥er  in  their  creation,  but  not  void  because  made  in  violation 
express'  law,  or  good  morals,  or  public  policy,  and  where 
I  corporation  retains  such  benefits,  it  must  pay  for  them. 
ity  of  Ellsworth  v.  RoasUer,  46  Kas.  237,  and  cases  there 
ed.)  It  would  seem  from  the  record  in  the  present  case,  that 
•  some  of  the  services  performed  by  Webb  the  county  can- 
t  possibly  be  liable,  for  it  would  seem  that  the  county  had 
interest  in  them,  but  that  they  related  purely  to  private 
itters  beween  individuals.  But  as  to  others  of  such  services 
would  seem  otherwise,  and  that  the  county  might  be  liable 
for  benefits  received.  (See  also  Thacher  v.  CommWs  of  Jef- 
rson  Co.,  13  Kas.  182.)  All  these  questions,  however,  may 
considered  upon  a  new  trial,  where  the  parties  may  show 
Bt  how  far  the  county  was  interested,  and  how  far  not,  and 
lat  benefits  the  county  may  have  received  from  the  plain- 
f's  services. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
ise  remanded  for  a  new  trial. 
All  the  Justices  concurring. 
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The  Atchison,  Topeka  &  Santa  Ft  Railroad  Com-  47  112 

PANY  V.  Chester  R.  Plaskett,  by  his  next  friend  and 
father,  G.  R.  Plaskett 


Child,  Injured — Company  not  Liable  for  Damages,  Where  a  railroad 
company  stops  its  train  not  to  exceed  a  minute,  as  it  approaches  a 
railroad  crossing  within  the  limits  of  an  incorporated  city,  and  while 
its  oars  are  standing  oyer  a  street  crossing  a  child  seyen  years  of  age, 
on  his  way  home  from  school,  attempts  to  take  hold  of  the  brake  lad- 
der on  a  freight  car  in  the  train,  for  the  purpose  of  climbing  oyer 
the  oar,  and  the  train  starts  jnst  as  he  makes  the  effort  to  get  onto 
the  oar,  and  jerks  him  off  so  that  he  falls  under  the  wheels  and  is  run 
over  and  injured,  and  the  train-men  haye  no  knowledge  of  the  attempt 
upon  the  part  of  the  boy  to  board  the  train,  heldf  that  the  company 
is  not  guilty  of  such  negligence  toward  the  boy  as  to  render  it  liable 
for  damages  on  account  of  such  injury. 

En'or  from  McPherson  District  Court, 

Action  to  recover  damages  for  bodily  injuries.  Judgment 
for  plaintiff,  PlaskeU,  at  the  October  term,  1888,  for  $6,000 
damages.  The  defendant  Company  brings  the  case  to  this 
court    The  facts  appear  in  the  opinion. 

Qeo,  R,  Peeky  A,  A,  Hurd,  and  Robert  Dunlap,  for  plain- 
tiff in  error. 
Luden  Earle,  and  C.  M.  Bruce,  for  defendant  in  error. 

Opinion  by  Green,  C.  :  This  was  an  action  brought  by 
Chester  R.  Plaskett,  by  his  next  friend  and  father,  G.  R. 
Plaskett,  against  the  Atchison,  Topeka  &  Santa  F6  Railroad 
CompaDy,  for  damages  alleged  to  have  been  caused  by  the 
negligence  of  the  defendant.  The  action  was  tried  before  the 
court  and  jury  in  McPherson  county,  and  resulted  in  a  ver- 
dict and  judgment  for  $6,000  for  the  plaintiff.  A  number  of 
errors  are  assigned,  for  which  a  reversal  is  asked. 

The  undisputed  facts  in  this  case  are :  That  on  the  5th  day 
of  December,  1887,  a  freight  train  consisting  of  27  or  28  cars 
passed  through  McPherson,  between  three  and  four  o'clock  in 
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the  afternoon,  going  east.  The  railroad  track,  in  the  limits 
of  the  city,N  is  located  about  the  middle  of  Simpson  street, 
which  runs  east  and  west;  among  the  streets  running  north 
and  south,  and  in  the  order  named  extending  east,  are  Main, 
Ash,  Elm,  and  Oak.  As  the  train  crossed  the  last-named 
street,  it  whistled  and  stopped  for  the  Rock  Island  crossing. 
The  plaintiff,  who  was  at  that  time  seven  years  and  two 
months  old,  was  returning  from  school  along  Oak  street,  to 
his  home,  situated  on  the  north  side  of  the  track  from  the 
school-house,  which  was  located  one  block  from  the  interseo- 
tion  of  Simpson  and  Oak  streets.  The  child  was  accompanied 
by  some  eight  or  ten  boys  and  girls  about  his  own  age,  going 
north  along  Oak  street,  on  the  sidewalk.  As  they  reached 
the  crossing,  they  found  the  street  obstructed  by  this  freight 
train,  and,  according  to  the  evidence  of  the  plaintiff,  it  had 
been  standing  there  about  a  miqute,  when  he  went  up  to  the 
train  and  one  of  his  schoolmates  said  to  him,  ^'Let  us  climb 
over  across  and  go  home ;  '^  and  when  that  was  said  he  started  to 
climb  over,  and  the  train  moved ;  that  he  caught  hold  of  the 
rod  or  ladder  by  which  the  brakemen  climb  to  the  top  of  the 
cars,  before  the  train  started ;  that  the  boy  with  him  helped 
him  to  get  onto  the  cars,  and,  after  he  got  hold,  the  train 
moved.  The  movement  of  the  train  jerked  him  under  the 
cars  and  the  wheels  passed  over  his  right  leg,  making  ampu- 
tation necessary  below  the  knee.  There  was  no  flagman  or 
gates  at  this  crossing,  which  was  one  of  the  principal  crossings 
of  the  city,  which  contained  at  that  time  a  population  of  some 
5,000.     The  special  findings  of  the  jury  are  as  follows: 

*'l.  Did  the  plaintiff,  Chester  R.  Plaskett,  take  hold  of  de- 
fendant's train  ?     Ans.  Yes. 

^'2.  If  yes,  was  the  said  train  in  motion  and  moving  and 
being  moved  at  the  time  plaintiff  took  hold  of  it?     A.  Na 

"3.  Did  the  plaintiff  attempt  to  get  on  the  defendant's  train 
while  the  same  was  in  motion  ?     A.  No. 

'^4.  Did  the  plaintiff  know  that  there  was  danger  in  at* 
tempting  to  get  on  the  defendant's  train  under  the  circum- 
stances?    A.  No. 

'^  5.  If  your  answer  to  the  last  question  be  no,  state  fully 
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the  reason  that  be  did  not  know  of  said  danger.  A.  He  was 
too  yoang  to  know  danger. 

"6.  Was  the  defendant  guilty  of  willful  and  gross  negli- 
gence toward  the  plaintiff  under  the  circumstances?  A.  They 
were  guilty  of  gross  negligence,  not  willful. 

"7.  If  yes,  state  fully  in  what  such  willful  and  gross  negli- 
gence consists?  A.  In  the  train-men  knowing  this  place  was 
frequented  by  school  children,  and  not  being  on  the  lookout. 

"8.  Was  the  defendant  guilty  of  ordinary  n^ligence  under 
the  circumstances  ?     A.  Yes. 

"  9.  If  your  answer  to  the  last  question  be  yes,  state  par- 
ticularly in  what  said  n^ligence  consisted.  A.  The  train-men 
not  being  at  their  proper  places. 

"10.  How  many  school  children  necessarily  used  the  side- 
walk and  crossing  where  the  accident  occurred  ?  A.  From 
40  to  60. 

"11.  If  you  find  for  the  plaintiff,  how  much  damages  do 
you  allow  him  for  physical  pain  and  mental  suffering?  A. 
One  thousand  dollars  ($1,000). 

"12.  How  much  do  you  allow — how  much  damages  do 
you  allow  plaintiff  as  the  natural  and  probable  result  of  the 
injury  ?     A.  Five  thousand  dollars  ($5,000). 

"13.  How  much  do  you  allow  plaintiff  as  exemplary  dam- 
ages?   A.  000. 

"14.  Did  the  acts  of  the  plaintiff  contribute  to  the  injury? 

A.    jlCS. 

The  first,  and  perhaps  the  only  question  for  our  determina- 
tion in  this  case  is,  whether  the  railroad  company  was  guilty 
of  any  negligence,  or  violated  any  duty  which  it  owed  to  this 
child,  as  it  ran  its  train  through  the  city  of  McPherson.  It 
is  unnecessary  for  us  to  discuss  the  different  degrees  of  negli- 
gence, for  the  reason  that  most  courts  of  last  resort,  notably 
the  supreme  court  of  the  United  States,  fail  to  recognize  any 
negligence  unless  it  be  culpable.  The  findings  of  the  jury, 
npon  which  negligence  is  predicated  in  this  case,  consist  in  the 
fact  that  the  train-men  knew  that  the  crossing  where  the  ac- 
cident occurred  was  frequented  by  children  going  to  and  from 
school;  that  they  were  not  on  the  lookout  for  persons  crossing 
the  track,  or  in  a  proper  position  upon  the  train  to  prevent 
persons  from  climbing  on  the  cars.  These  were  the  only  find- 
ings imputing  negligence  to  the  defendant  below.     It  was  a 
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proper  precautionary  measure  for  the  company  to  stop  its  train 
at  the  crossing  of  another  railroad,  and  one  which  the  law 
recognizes.  The  evidence  indicated  that  the  train  was  running 
at  a  slow  rate  of  speed  through  the  city,  and  came  to  a  full 
stop  as  it  approached  the  Rock  Island  crossing,  and  immedi- 
ately started  again ;  the  engineer,  fireman  and  forward  brake- 
man  were  on  the  engine,  and  looked  to  see  that  the  track  was 
clear;  they  did  not  see  the  plaintiff  attempt  to  board  the  train. 
Can  it  be  successfully  claimed  that  the  defendant  owed  a  duty 
to  this  child  to  have  men  posted  at  proper  intervals  on  top  of 
the  train  to  keep  vigilant  watch  and  see  that  he  did  not  at- 
tempt to  climb  upon  its  cars  ?  While  greater  care  is  demanded 
in  the  operation  of  trains  in  populous  cities  than  in  sparsely- 
settled  districts  through  which  a  railroad  may  run,  we  do  not 
think  the  law  imposes  any  such  a  duty  upon  a  railroad,  even 
in  cities.  It  would  be  difficult  to  conceive  how  a  train  could 
be  successfully  guarded  so  as  to  prevent  persons  from  climbing 
on  to  the  cars  at  crossings,  or  moving  at  a  low  rate  of  speed 
through  towns  and  villages. 

But  it  is  claimed  that  the  railroad  company  did  owe  to  this 

[|  child  the  duty  of  active  vigilance,  to  see  that  he  was  not  in- 

}|  jured;  that  the  condition  of  things  at  the  crossing  in  question, 

i  the  population  of  the  city,  and  the  almost  constant  travel  over 

^^  I  the  railroad  track,  being  but  a  block  from  the  school-house 

where  700  or  800  children  were  in  attendance;  and  that  the 

vi,  safety  of  these  children  demanded  the  utmost  care  and  the 

^  greatest   precaution  upon  the  part  of  the  company.      It  is 

|;^,  doubtless  true  that  this  crossing  was  used  a  great  deal  by  chil- 

1  dren  going  to  and  from  school,  and  it  therefore  became  neces- 

I ;  sary  to  exercise  a  great  degree  of  care  to  prevent  accidents,  but 

!  -;|  the  regulation  of  this  and  the  other  crossings  rested  primarily 

I  ^  with  the  city  authorities,  and  the  failure  to  properly  guard 

i\.  these  crossings  can  hardly  be  charged  as  negligence  upon  the 

» r  part  of  the  defendant  when  no  ordinance  of  the  city  required 

it.     To  uphold  the  verdict  and  judgment  in  this  case,  there 

must  be  some  n^ligence  chargeable  to  the  railroad  company. 

The  tender  years  of  the  child  may  indeed  excuse  him  from 


I'' 
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ooDcurring  Diligence  in  this  case^  but  his  inability  to  cod- 
tribote  to  the  cause  of  the  injury,  on  account  of  his  youthful- 
oess,  cannot  supply  that  u^ligence  which  the  law  says  must 
exist  before  he  would  be  entitled  to  recover  damages.  In  a 
case  not  unlike  this  in  many  respects,  this  court  has  said : 

"In  all  courts  culpable  n^ligence  consists  in  the  failure  to 
exercise  the  amount  of  care  required,  whether  that  amount  be 
slight,  ordinary,  or  great,  and  whether  the  corresponding  de- 
gree of  negligence  be  called  gross,  ordinary,  or  slight,  or 
merely  n^ligeuce.  In  the  present  case,  we  take  it  that  all 
the  parties  having  any  connection  with  said  accident  were  re- 
quired to  exercise  that  degree  of  care  and  diligence  which  an 
ordiDarily  prudent  person  would  exercise  under  like  circuip- 
stances.  This  is  ordinary  care,  and  the  failure  to  exercise  it 
would  be  ordinary  negligence,  or  culpable  negligence,  or,  as 
some  courts  would  say,  merely  negligence,  and  if  all  the  par- 
ties in  this  case  exercised  ordinary  care,  then  no  one  was  guilty 
of  culpable  negligence.  Now,  all  negligence,  to  be  culpable, 
necessarily  implies  the  failure  to  properly  perform  some  duty. 
Now,  what  duty  did  the  railroad  company  owe  to  Charles  W. 
Henigh  which  it  did  not  properly  perform?  No  relation  ex- 
isted between  them.  He  was  not  a  passenger,  nor  an  em  ploy 6, 
and  bad  no  business  with  the  railroad  company  of  any  kind 
or  character.  He  had  no  right  to  climb  upon  said  car  as  he 
did,  nor  to  touch  it,  nor  even  to  go  upon  the  company's  prem- 
ises. Technically,  he  was- a  mere  trespasser,  and  the  company 
owed  to  him  no  duty  except  such  as  it  owes  to  trespassers  in 
general,  or  except  such  as  it  owes  to  all  mankind.  We  have 
heretofore  held  that  all  persons  must  use  their  property  and 
conduct  their  afiairs  with  reference  to  the  rights  of  all  other 
persons,  and  with  reference  to  all  known  or  anticipated  sur- 
roundings, and  that  even  trespassers  have  a  right  to  expect 
that  such  will  be  done.  (K,  C.  Rly.  Co.  v.  FUzsimmons^  22 
Kas.  686,  690,  d  seq.;  K.  P.  Ely.  Co.  v.  Brady,  17  id.  380, 
384,  d  seq.)  And  we  will  still  adhere  to  this  doctrine.  But 
DO  person  is  bound  to  anticipate  something  which  is  not  likely 
to  occur,  or  to  so  conduct  bis  affairs  as  to  prevent  accidents 
which  are  not  likely  to  happen.  This  has  reference  where  no 
specific  duty  exists,  but  only  such  general  duties  as  all  man- 
kind owe  to  each  other.''  (G  B.  U.  P.  Rid.  Co.  v.  Henigh,  23 
Kas.  347.) 

See  also  the  case  of  A.  &  N.  Rid.  Go.  v.  Ftinn,  24  Kas.  627. 
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The  principle  decided  in  these  two  cases  settles  the  question 
of  the  liability  of  the  railroad  company  in  this  case.  We  do 
not  think  any  wrong  was  shown  upon  the  part  of  the  plaintiff 
in  error. 

We  recommend  a  reversal  of  the  judgment  of  the  court  be- 
low. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 

Per  Curiam:  The  case  of  A.  T.  &  S.  F.  Rld.  Co.  v. 
Plaskett,  No.  5665,  was  submitted  with  the  case  of  the 
same  title,  also  from  McPherson  district  court.  All  of  the 
questions  involved  in  this  case  were  also  involved  in  that,  and 
the  judgment  of  the  court  below  is  reversed  upon  the  author- 
ity of  that  case. 


The  Atchison,  Topeka  &  Santa  Ft  Railroad  Com- 
pany V.  Chester  R.  Plaskett,  by  his  next  friend  and 
father,  G.  R.  Plaskett. 

AcoiDKNT  at  Railroad  Crossing  —  Company y  not  Negligent  As  it  ap- 
proached the  oroBsing  of  another  railroad  in  a  city  of  5,000  inhabit- 
antsi  a  freight  train  stopped  not  to  exceed  a  minute,  so  as  to  block 
one  of  the  principal  streets  of  the  city  near  a  public  school  building. 
A  boy  seven  years  old  tried  to  climb  over  the  cars.  He  was  not  seen 
by  the  train-men.  The  train  started,  and  he  was  thrown  off  and  in- 
jured. The  jury  found  that  the  company  was  negligent,  in  that  the 
train- men  knew  that  the  crossing  was  freqented  by  children,  and  ware 
not  on  the  lookout.  H^,  That  there  was  no  eyidence  of  negligence 
on  the  part  of  the  company. 

Motion  for  Rehearing. 

The  facts  are  substantially  stated  in  the  opinion,  filed 
October  10,  1891. 
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Lucien  EarUj  and  C  M.  Bruce^  for  the  motion. 

Gto,  R,  Peck,  A.  A.  Hurd,  and  Robert  Durdapy  contra. 

Per  Curiam:  In  support  of  the  motion  for  a  rehearing  in 
this  case  several  cases  have  been  cited,  notably,  Chicago  City 
Railxoay  Co.  v.  Wilcox^  27  N.  E.  Rep.  899;  Avey  v.  Oalves- 
ton  &c,  Co.y  17  S.  W.  Rep.  31,  and  other  like  cases,  deciding 
that  where  a  child  of  tender  years  is  injured  by  the  negligence 
of  another,  the  negligence  of  his  parents,  even  though  present 
at  the  time  of  the  accident,  cannot  be  imputed  to  him.     We 
may  fully  assent  to  all  decided  in  those  cases,  but  that  does 
Dot  change  or  modify  the  former  opinion  handed  down.     Even 
if  it  be  conceded  that  the  little  boy  who  was  injured  is  so 
young  in  years  as  to  be  incapable  of  such  conduct  as  will  con- 
stitute contributory  n^ligence,  and  if  it  also  be  conceded  that 
any  contributory  n^ligence  on  the  part  of  the  parents  cannot 
be  imputed  to  the  boy,  these  do  not  supply  the  place  of  neg- 
ligence on  the  part  of  the  railroad  company.     If  the  company 
was  not  negligent,  it  is  not  liable  for  damages  on  account  of 
the  injury  complained  of.     The  former  opinion  disposes  of 
the  case  upon  the  ground  that  negligence  cannot  be  imputed 
to  the  company.     The  train  was  stopped   not  exceeding  a 
minute,  as  it  approached  a  railroad  crossing  within  the  city 
of  MoPherson.     Its  stop  at  the  railroad  crossing  was  both 
necessary  and  lawful,  in  order  to  prevent  any  collision  with 
other  trains  which  might  have  been  on  the  Rock  Island  road. 
In  stopping,  no  statute  or  city  ordinance  was  violated  or  dis- 
regarded.    The  statute  recognizes  such  stops  before  crossing 
the  track  of  another  company,  where  the  railroad  companies 
have  not  a  system  of  interlocking  or  automatic  signals.  (Gen. 
Stat.  1889,  111362-1364.)     If  it  be  urged  that  the  brake- 
men  or  train-men  ought  to  have  been  at  their  stations  to  pre- 
vent school  children  from  climbing  on  or  under  the  cars  during 
the  momentary  stoppage  of  the  train,  the  answer  is,  that  the 
object  of  having  brakemen  upon  the  train  is  to  enable  them 
to  be  in  a  position  where  they  may  handle  the  brakes,  give 

8— 47KA8. 
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signals,  etc.  The  lookout  to  be  kept  by  the  engiDeer,  fireman 
aud  traiD-men  is  generally  ahead  of  the  train.  If  the  boy 
had  been  seen  upon  the  car  by  the  train-men,  then  it  would 
have  been  their  duty  to  have  exercised  proper  care  in  not  run- 
ning over  or  injuring  him.  But  when  a  train  momentarily 
stops  at  a  crossing,  and  the  train- men  are  not  needed  in  the 
operation  of  the  train  at  their  respective  stations,  it  cani\pt  be 
said  that  the  company  is  guilty  of  n^ligence  because,  although 
the  train  itself  is  properly  operated,  the  train-men  are  not  given 
express  instructions  to  keep  away  thoughtless  children  from 
climbing  under  or  upon  the  train.  If  it  were  the  duty  of  the 
train-men  to  keep  a  lookout  to  prevent  thoughtless  children 
from  climbing  on  or  under  their  train  when  crossing  the  public 
street  at  a  slow  rate  or  when  momentarily  stopping  Jn  a  public 
street,  before  crossing  another  railroad,  then  the  brakemen  or 
train-men,  instead  of  being  at  their  usual  or  proper  places  upon 
the  cars  to  handle  the  brakes,  give  signals,  eta,  should  be  upon 
the  ground,  near  by  the  several  cars  of  the  train,  watching 
the  cars  or  patrolling  the  ground  around  the  cars,  to  prevent 
children  and  others  from  getting  on  or  under  them.  The  jury 
do  not  find  that  the  train-men  should  have  been  upon  the 
ground  watching  or  patrolling  the  train.  No  such  claim  is 
made.  If  the  train  had  stopped  an  unnecessary  length  of 
time,  and  become  an  obstruction  upon  the  street,  as  in  the 
Pennsylvania  case  referred  to,  or  if  the  train  in  stopping  at 
the  street  violated  any  city  ordinance,  any  municipal  provi- 
sion, or  any  statute  of  the  state,  negligence  could  be  imputed^ 
and  a  liability  based  thereon. 

We  repeat  what  was  said  in  the  former  opinion.  "  We  do 
not  think  any  wrong  was  shown  upon  the  part  of  the  i^ilroad 
company."  Negligence  against  the  company  was  not  estab- 
lished, and  therefore  no  liability  was  shown.  The  only  al- 
leged negligence  found  by  the  jury  was  that  the  brakemen  or 
train-men  were  not  at  their  proper  places.  Nothing  else  was 
found.  If  they  had  been  at  their  usual  or  proper  places  on 
the  cars  for  the  operation  of  the  train,  they  would  not,  in  the 
performance  of  their  usual  or  general  duties,  have  been  watch- 
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ing,  or  looking  out  to  prevent  children  or  others  from  climb- 
ing on  or  under  the  cars,  when  the  train  was  in  motion,  or 
when  it  momentarily  stopped. 

The  Henigh  case,  referred  to  in  the  former  opinion,  differs 
somewhat  from  the  facts  in  this  case,  and  we  do  not  base  the 
reversal  of  the  judgment  upon  that  case  alone.  It  was  com- 
mented upon,  but  in  this  case  we  think  no  negligence,  upon 
the  evidence,  can  be  imputed  to  the  railroad  company,  and 
hence  the  reversal.  The  finding  of  the  jury  that  there  was 
negligence  is  not  conclusive.  '^  If  the  findings  in  detail  con- 
tradict the  general  finding,  we  may  order  the  judgment  to  be 
rendered  in  accordance  with  the  findings  in  detail,  and  wholly 
ignore  the  general  findings.  For  instance,  where  a  question 
of  negligence  arises  in  a  case,  the  jury  cannot  be  allowed  to 
say  conclusively,  after  finding  certain  special  facts,  that  these 
facts  constitute  negligence,  when  in  fact  and  manifestly  they 
do  not  constitute  negligence."  (A.  T.  &  8.  F.  Rid.  Co,  v. 
Plunkdiy  25  Kas.  188.)  Of  course,  where  any  finding  is  con- 
trary to  the  evidence,  such  finding  is  of  no  value  or  impor- 
tance as  establishing  negligence;  and  any  of  the  findings  of 
the  jury  in  this  case,  not  supported  by  the  evidence,  cannot 
be  used  to  support  a  verdict  or  sustain  a  judgment.  The  jury 
expressly  relieved  the  railroad  company  from  any  willful  neg- 
ligence or  intentional  violence  or  injury;  therefore,  from  the 
findings  of  the  jury,  it  is  clearly  established  that  no  train-man 
or  other  employ^  of  the  company  willfully  or  purposely  hurt 
the  little  boy.  He  was  not  seen  climbing  on  the  car,  and  his 
imprudence  was  not  expected  or  anticipated. 

The  rehearing  will  be  denied.  In  No.  6665,  same  title, 
under  the  above  and  foregoing  opinion,  the  rehearing  will  also 
be  denied. 
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Walter  Griffin  v.  B.  O'Neil. 

[>F  Pabtioulabs,  Sufficient.  The  bill  of  partiotilars  in  this  case 
ently  states  a  cause  of  action  for  the  recovery  of  a  balance  dae 
)  transaction  therein  set  oat. 

BBBB — Evidence.  The  demnrrer  to  the  evidence  of  the  plain- 
is  properly  overruled.  Sach  evidence  Juld  sufficient  to  support 
irdict  and  judgment  therein. 

—  New  TriaU  Defendant  not  entitled  to  new  trial  on  the 
d  of  accident. 

Error  from  Anderson  District  Court 
opinioD  states  the  facts. 

8on  &  Johnson,  for  plaintiff  in  error. 
&  Bowmany  for  defendant  in  error. 

ion  by  Strang,  C.  :  This  action  was  b^un  before  a 
of  the  peace  October  1,  1887,  and  judgment  entered 
intiff  October  7,  1887,  for  $107  and  costs.  Appeal 
9  district  court  of  Anderson  county,  where  it  was  tried 
court  s^nd  a  jury  March  22,  1888,  resulting  in  a  like 
?nt.  The  defendant  objected  to  the  reception  of  any 
e  under  the  bill  of  particulars  in  the  case,  alleging 
did  not  contain  facts  sufficient  to  state  a  cause  of  action. 
)jection  was  carried  all  through  the  case,  and  raises  the 
Q  relied  on  for  a  reversal  of  the  case  here.  It  is  claimed 
this  is  treated  as  an  action  to  reform  the  contract  for 
I  of  the  cattle,  the  bill  of  particulars  does  not  all^  a 
mistake  in  the  contract,  but  simply  allies  a  mistake 
part  of  the  plaintiff,  which  is  not  a  sufficient  all^ation 
bitute  a  cause  of  action  for  the  reformation  of  a  cod- 

\o  not  think  the  bill  of  particulars  attempts  to  state  a 
f  action  for  the  reformation  of  a  'contract.  If  that  had 
e  object  sought  in  the  action,  it  is  not  likely  it  would 
?en  brought  before  a  justice  of  the  peace.     Nor  do  we 


Digitized  by  VjOOQ iC 


JULY  TERM,  1891.  117 

Opinion  of  the  Oonrt. 

thiok  the  plaintiff  in  his  cause  of  action  attempts  to  rescind 
the  contract  for  the  sale  of  the  cattle,  as  the  defendant  argues 
10  support  of  his  demurrer  to  the  evidence  of  the  plaintiff. 
We  think  the  plaintiff  in  his  action,  in  effect,  affirms  the  con- 
tract of  sale,  'and  sues  for  a  balance  due.  He  does  not  base 
bis  action  upon  a  bill  of  sale,  nor  upon  any  other  written  con- 
tract. He  brings  it  for  the  recovery  of  an  unpaid  balance 
due  on  a  cattle  deal  between  himself  and  the  defendant,  and 
sets  up  the  whole  transaction  with  all  its  attending  circum- 
stances. The  bill  of  particulars  alleges  that  on  September 
20, 1887,  the  plaintiff  sold  to  the  defendant  — 

4  steers,  at  $32  per  head,  amounting  to $128  00 

10  steers,  at  $36  per  head,  amounting  to 360  00 

4  cows,  weighing  4,500  lbs.,  at  2c.  per  lb.,  amounting  to,  90  00 
1  cow  at  $17 :..     17  00 

And  all  of  the  aggregate  value  of. $595  00 

It  then  credits  the  defendant  with  $488  paid  thereon,  and 
claims  a  balance  of  $107,  which  it  alleges  the  defendant  re- 
fuses to  pay.  This  is  the  statement  of  the  plaintiff's  cause  of 
action.  The  circumstances  attending  the  deal,  including  the 
allegation  of  mistake  in  figuring  the  aggregate  price  of  the 
cattle  by  the  plaintiff,  which  is  also  set  out  in  the  bill  of  par- 
ticulars, are  merely  explanatory  of  the  transaction,  and  not 
controlling  elements  thereof.  In  this  view  of  the  case,  we 
think  the  bill  of  particulars  states  a  cause  of  action  in  favor 
of  the  plaintiff  against  the  defendant  for  the  balance  claimed, 
and  such  action  was  properly  brought  before  a  justice  of  the 
peace.  The  affidavit  filed  with  the  motion  for  a  new  trial,  as 
well  as  the  conduct  of  the  case  by  counsel  for  defendant,  shows- 
that  the  defendant  claims  that  he  purchased  the  19  head  of 
cattle  for  the  aggregate  sum  of  $488,  and  that  he  has  there- 
fore paid  the  full  consideration  for  the  cattle.  We  think, 
however,  the  evidence  of  the  plaintiff  made  a  prima  facie  case 
in  favor  of  his  allegation  that  he  sold  the  19  head  of  cattle  for 
the  sum  of  $595,  and  that  the  court  did  not,  therefore,  err  in 
overruling  the  defendant's  demurrer  to  the  plaintiff's  evidence. 
We  also  think  the  evidence  sufficient  to  sustain  the  verdict  and 
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judgment  thereon.     This  leaves  but  one  forther  question  in 
the  case. 

Was  the  defendant  entitled  to  a  new  trial  because  of  un- 
avoidable aocident^  as  claimed  in  his  affidavit  filed  with  his 
motion  for  a  new  trial?  We  think  not.  The  allied  acci- 
dent consists  in  a  failure  of  the  defendant  to  receive  a  tele- 
graphic message  in  time  for  him  to  attend  the  trial  of  the  case. 
The  accident  was  merely  the  miscarriage  of  an  arrangement 
by  the  plaintiff  with  his  own  attorneys  and  the  tel^raph 
operator  at  the  station  nearest  his  home,  for  the  transmission 
and  delivery  to  him  of  a  message  giving  him  information  con- 
cerning the  trial  of  his  case.  His  failure  to  receive  the  mes- 
sage in  time  was  not  the  result  of  accideut  at  all,  but  of  the 
negligence  of  his  own  agent.  If  there  had  arisen  a  storm  of 
such  a  character  as  to  have  prevented  the  transmission  of  the 
message  over  the  wires  in  time  to  notify  the  defendant  so  he 
could  be  present  at  the  trial,  or  of  such  a  character  as  to  have 
prevented  the  defendant  traveling  to  the  place  of  trial,  it 
might  be  said  he  was  prevented  by  accident,  but  a  mere  fail- 
ure of  his  own  agents  to  do  as  he  alleges  they  promised  to,  in 
connection  with  the  transmission  or  delivery  of  a  message,  is 
not  an  accident.  The  affidavit  shows  that  the  message  was 
received  by  the  agent  at  8  o'clock  in  the  morning,  and  that 
he  did  not  get  it  delivered  in  the  country  to  the  defendant 
until  it  was  too  late  for  him  to  attend  the  trial.  It  was  not 
the  business  of  the  agent,  as  the  agent  of  the  telegraph  com- 
pany, to  deliver  the  message  away  from  his  office,  in  the  coun- 
try. He  was  only  required  to  do  so  in  this  instance  by  his 
agreement  with  the  defendant,  and  whatever  he  did  or  neg- 
lected to  do  under  such  agreement,  he  did  or  neglected  as  the 
agent  of  the  defendant.  We  do  not  think  a  failure  of  the  de- 
fendant's agent  to  deliver  a  message  to  him,  as  per  request  or 
agreement,  in  time  for  him  to  attend  the  trial  furnishes  the 
defendant  with  any  cause,  known  to  the  law,  for  a  new  trial. 
He  made  an  arrangement  with  his  own  agents  for  notice.  He 
in  no  wise  relied  on  any  arrangement  with  the  plaintiff,  nor 
with  the  court.     He  relied  upon  his  own  agents,  and  without 
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*V  accident  or  excuse,  so  far  as  we  know,  they  failed  him, 
^^  we  caDDot  relieve  him  from  the  coDsequences. 

^e  fiod  no  material  error  in  the  record  of  this  case,  and 
therefore  recommend  that  the  judgment  of  the  trial  court  be 

affirmed. 

^y  the  Court:   It  is  so  ordered. 
All  the  Justices  concurring. 


The  State  of  Kansas,  on  the  relation  of  the  Board  of 
^^c^ts  of  the  State  Normal  School,  v.  S.  G.  Stover,  as 
Trect^xirer  of  the  State  of  Kansas. 

1.  Ca8^,    followed.    The  case  of  Martin  v.  Francis,  18  Kas.  220,  cited 

*°^  followed. 

.  ^oaa^^^  School  Fu»d  —  Interest,  How  Drawn  from  State  Treasury, 

"^    ^t^Qtutes  of  the  state  require  that  all  moneys  derived  from  the 

salo  ^>f    lands  of  the  state  normal  school,  both  principal  and  inter- 

est,  le^9  ii^Q  commissions  allowed  for  the  sale  thereof,  shall  be  paid 

"*        ^H«  state  treasury,  where  it  oonstitates  the  state  normal  school 

nn^.        The  interest  on  this  fond  is  paid  to  and  received  by  the  state 

^^^"^^^er  as  an  officer  of  the  state,  and  the  statute  requires  him  to 

^«I>o%i^  it  in  the  state  treasury.    The  interest  of  this  fund  cannot  be 

^*'^'i    from  the  state  treasury  by  the  board  of  regents  of  the  state 

^*^^1  school,  or  any  officer  thereof,  except  in  pursuance  of  an  act 

^^  legislature  specifically  authorizing  the  same  to  be  done,  passed 

*^>X4   two  years  prior  thereto. 

Original  Proceeding  in  Mandamus. 

^"^^XoN  of  mandamus  by  The  State,  on  the  relation  of  the 

'^   of  regents  of  the  state  normal  school,  at  Emporia,  to 

^"'f^^l   A  G.  Stover,  as  state  treasurer,  to  pay  certain  moneys 

^  t,i:ea8urer  of  said  board.     The  material  facts  appear  in 

^^^  opinion,  filed  October  10,  1891. 

•  ^<zy  Buck,  and  /.  E.  Lambert,  for  plaintiff. 
^^T4  ^.  jff^^  attorney  general,  for  defendant. 
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he  opinion  of  the  court  was  delivered  by 

HoRTON  C.  J. :  This  is  an  action  of  mandamus  by  the  state 
F  Kansas,  upon  the  relation  of  the  board  of  regents  of  the 
ate  normal  school,  at  Emporia,  against  S.  G.  Stover,  the 
ate  treasurer,  to  compel  him  to  pay  to  the  treasurer  of  the 
Dard  $1,700  upon  its  written  order,  from  interest  in  his  hands, 
Q  the  state  normal  school  fund.  The  state  treasurer  refuses 
)  pay  the  order  presented,  and  also  refuses  to  pay  any  other 
rder  of  the  board  of  regents,  upon  the  ground  that  there  has 
een  no  appropriation  by  the  l^islature  of  any  moneys  accru- 
ig  from  the  interest  of  the  state  normal  school  fund,  as  re- 
uired  by  the  constitution  of  the  state.  Section  24  of  article 
of  the  constitution  ordains,  '^that  no  money  shall  be  drawn 
*om  the  treasury,  except  in  pursuance  of  a  specific  appro- 
riation  made  by  law;  and  no  appropriation  shall  be  for  a 
)nger  term  than  two  years."  The  sole  question  in  this  case 
I,  whether  the  interest  of  the  state  normal  school  fund  can  be 
isbursed  by  the  treasurer  of  the  state  upon  the  orders  of  the 
oard  of  regents  of  the  state  normal  school  without  an  appro- 
riation  by  the  legislature.  In  1863,  the  legislature  of  the 
:ate  established  and  permanently  located  at  Emporia  a  state 
ormal  school.  At  the  same  time  it  set  apart  and  reserved  as 
perpetual  endowment  for  the  support  and  maintenance  of  the 
ormal  school  certain  lands  granted  to  the  state  by  the  fourth 
ibdi vision  of  the  third  section  of  the  act  of  congress  admit- 
ng  Kansas  into  the  union.  (Laws  of  1863,  ch.  57;  116310, 
312,  Gen.  Stat,  of  1889.)  In  1872,  the  legislature  passed  an 
ct  providing  for  the  sale  of  lands  belonging  to  the  normal 
jhool.  Section  4  of  that  act  provided :  "All  moneys  derived 
'om  the  sales  of  lands  under  the  provisions  of  this  act,  both 
rincipal  and  interest,  less  the  amount  of  commissions  allowed 
y  the  board  of  directors  for  the  sale  thereof,  shall  be  paid  into 
le  state  treasury,  where  it  shall  constitute  the  'state  normal 
;hool  fund,'  for  said  institution."  (Laws  of  1872,  ch.  189; 

6333,  Gen.  Stat,  of  1889.)    In  1886,  the  legislature  granted 
)  the  normal  school  a  further  endowment  of  12  sections  of 
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land.  (Laws  of  1886,  ch.  136.)  In  1879,  the  legislature  en- 
acted the  following  provision :  ^^All  moneys  belonging  to  the 
.  .  .  state  normal  school  fund  .  .  .  shall  be  depos- 
ited with  and  paid  to  the  state  treasurer,  and  be  subject  to  the 
order  of  the  board  of  scliool-fund  commissioners."  ( Laws  of 
1879,  ch.  166,  §49;  1[6594,  Gen.  Stat,  of  1889.J  Sec.  117 
of  ch.  166,  as  amended  by  the  Laws  of  1883,  ch.  143,  §  1,  now 
reads: 

"Said  board  of  commissioners  shall  have  the  power,  and 
it  is  hereby  made  their  duty,  from  time  to  time  to  invest 
any  moneys  belonging  to  the  .  .  .  state  normal  school 
faod,  ...  in  the  bonds  of  the  state  of  Kansas  or  of 
the  United  States,  school-district  bonds  of  the  several  school 
districts  of  the  state  of  Kansas,  bridge,  court-house  bonds,  or 
in  county,  township,  or  city  refunding  bonds  of  the  several 
counties,  townships  and  cities  of  the  state  of  Kansas."  (Gen. 
Stat,  of  1889,  16654.) 

From  the  provisions  of  §  4,  chapter  189,  Laws  of  1872,  and 
§  49,  chapter  1 66,  Laws  of  1 879,  we  are  of  the  opinion  that 
all  moneys  derived  from  the  sale  of  the  lands  of  the  normal 
school,  both  principal  and  interest,  less  the  commissions  for 
the  sales  of  the  lands,  are  expressly  required  to  be  paid  into 
the  state  treasury.  These  sums  constitute  "the  state  normal 
school  fund."  The  interest  on  this  fund,  which  the  board  of 
regents,  through  its  president  and  secretary,  now  desire  to 
draw  from  the  possession  of  the  defendant,  who  is  the  treas- 
urer of  the  state,  is  rightfully  in  his  hands  as  state  treasurer. 
It  is  therefore  rightfully  in  the  state  treasury.  If  it  is  in  the 
state  treasury,  and  rightfully  there,  then  it  can- 
not be  drawn  therefrom  except  in  pursuance  of 
an  act  of  the  fegislature  specifically  authorizing  the  same  to 
be  done.  {Martin  v.  Francisy  13  Kas.  220.) 

There  was  no  appropriation  made  at  the  late  session  of  the 
l^islature  for  the  payment  of  the  class  of  orders  or  warrants 
issued  to  the  state  treasurer  by  the  president  aud  secretary  of 
the  board  of  regents.  As  the  interest,  as  well  as  the  princi- 
pal, of  the  state  normal  school  fund  is  rightfully  and  legally 
in  the  state  treasury,  the  state  treasurer  has  no  lawful  power. 
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under  the  provisions  of  the  constitution  of  the  state,  to  honor 
or  pay  the  order  drawn  upon  him.  It  is  contended,  however, 
that  the  language  of  §4,  chapter  189,  Session  Laws  of  1872, 
and  of  §3,  chapter  156,  Laws  of  1886,  which  authorizes  the 
interest  of  the  school  fund  to  be  subject  to  the  order  of  the 
president  and  secretary  of  the  board  of  regents,  and  permits 
them  to  use  the  same  as  the  needs  of  the  school  shall  require, 
make  the  state  treasurer  the  agent  of  the  board  of  regents,  and 
that  the  interest  derived  from  the  state  normal  school  fund  is 
to  be  held  by  the  state  treasurer  as  the  agent  of  the  board,  not 
otherwise.  The  statute,  however,  expressly  provides  that  the 
interest,  as  well  as  the  principal,  ''shall  be  paid  into  the  state 
treasury;'^  not  that  it  shall  be  paid  to  the  person  holding  the 
oflSce  of  state  treasurer,  or  to  the  agent  of  the  board  of  regents. 
The  provision  in  the  statute  for  the  board  of  regents  to  use 
the  interest  for  the  support  and  maintenance  of  the  state  nor- 
mal school  must  be  read  in  connection  with  the  provisions  of 
the  constitution  of  the  state,  and  the  use  by  the  board  is  sub- 
ject to  the  limitations  prescribed  in  the  constitution.  (Const, 
art.  2,  §24.) 

The  contention  that  the  board  of  regents,  under  the  statute, 
has  the  power  to  use  the  interest  on  the  state  normal  school 
fund  without  an  appropriation  by  the  legislature,  is  disposed 
of  by  the  decision  in  Martin  v,  Francis,  supra.  The  legisla- 
ture, in  1871,  by  chapter  39,  §  17,  provided  for  the  creation 
of  an  insurance  fund  out  of  the  fees  to  be  paid  to  the  state 
superintendent  of  insurance,  and  also  provided  that  the  fees 
should  be  paid  into  the  state  treasury  by  the  superintendent 
of  insurance  when  collected.  In  another  section  of  the  same 
act,  it  was  provided  that  the  expenses  of  the  insurance  depart- 
ment should  be  paid  out  of  the  insurance  fund  upon  the  order 
of  the  superintendent  of  insurance.  This  court,  in  construing 
this  statute,  decided  that,  although  it  expressly  stated  that  the 
expenses  of  the  insurance  department  were  to  be  paid  out  of 
the  insurance  fund  upon  the  order  of  the  superintendent  of 
insurance,  they  could  not  be  so  paid  except  in  pursuance  of 
an  act  of  the  legislature  specifically  authorizing  the  same  to 
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be  done.  The  language  referred  to  in  chapter  189^  Laws  of 
1872^  and  chapter  156^  Laws  of  1886,  as  to  the  ase  of  the 
interest  of  the  normal  school  fund  by  the  board  of  regents,  is 
similar  to  the  language  of  the  statute  of  1871  concerning  the 
use  of  the  insurance  fund  by  the  superintendent  of  insurance. 
The  construction  given  by  this  court  to  the  statute  of  1871, 
relating  to  the  insurance  department,  and  §  24  of  article  2  of 
1  Normal  school  the  coustitutiou  of  the  state,  if  followed  in  this 
how  drawn    *  case,  forbids  the  board  of  reirents  to  use  the  inter- 

from  stole  '  ° 

tmwy.  ggt  Qf  tijg  normal  school  fund  rightfully  in  the 
state  treasury^  except  in  pursuance  of  an  appropriation  by  the 
l^islature,  passed  within  two  years  prior  thereto.  We  have 
DO  disposition  to  reconsider  or  change  the  decision  in  Martin 
V,  FrandSy  supra. 

Again,  it  is  contended  that,  as  the  legislature  in  1877  ex- 
pressly enacted  ''that  no  appropriation  should  be  made  for  the 
state  normal  school  in  the  future;"  and  again  enacted  in  1886 
'  "that  the  legislature  would  not  in  the  future  appropriate  any- 
thing for  salaries  or  incidental  expenses  for  the  state  normal 
school,"  these  expressions  of  the  legislature  are  controlling  in 
favor  of  the  board  of  regents  using  the  interest  on  the  state^ 
normal  school  fund  without  any  specific  appropriation,  as,  in 
the  absence  of  an  appropriation,  the  school  cannot  be  success- 
fully carried  on  without  the  use  of  the  interest.  These  pro- 
visions of  the  legislature  are  not  binding  upon  any  subsequent 
l^islature,  and  in  fact  the  subsequent  legislatures  have  re- 
garded them  "  more  in  the  breach  than  in  the  observance." 
In  1879,  the  legislature  appropriated  $25,000  for  the  purpose 
of  rebuilding  the  state  normal  school.  In  1885,  the  legisla- 
ture appropriated  moneya  to  the  school,  not  only  for  fuel, 
water,  gas,  and  repairs,  but  also  for  furniture,  mathematical 
and  chemical  apparatus,  for  designs  for  the  drawing  depart- 
ment, eta  In  1891 ,  the  legislature  appropriated  for  the  school 
for  the  years  of  1891,  1892,  and  1893,  in  addition  to  the 
money  provided  for  fuel,  water,  gas,  and  permanent  improve- 
ments, over  $2,000  for  incidental  expenses.  But  even  if  the 
legislature  had  said,  or  had  intended  to  say,  that  the  board  of 
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gents  could  use  the  interest  of  the  state  normal  school  fund, 
hich,  under  the  statute,  was  rightfully  in  the  treasury  of 
le  state^  without  any  specific  appropriation,  such  an  act  would 
i  in  violation  of  the  constitution,  and  void.  We  have  fully 
^nsidered  the  practice  which  has  prevailed  so  many  years  be- 
^een  the  board  of  directors  or  regents  of  the  normal  school 
id  the  state  treasury  department,  in  allowing  orders  to  be 
'awn  and  paid  out  of  the  state  treasury  without  any  special 
)propriation ;  but  the  practice  of  the  school  and  state  officials 
nnot  be  sustained,  if  contrary  to  the  provisions  of  the  con- 
itution.  That  is  the  paramount  law.  Section  24  of  article 
of  the  constitution  is  clear  and  emphatic  in  its -terms.  It 
IS  already  been  construed  by  this  court. 
Finally,  it  is  suggested,  not  very  strongly,  however,  that, 
1  account  of  the  provisions  of  the  several  acts  of  the  legisla- 
te referred  to,  there  is  a  contract  executed  between  the  state 
id  state  normal  school,  whereby  the  endowment  of  the  lands, 
gether  with  the  proceeds  thereof,  are  in  the  nature  of  an  ab- 
»lute  donation  or  grant  which  cannot  be  repealed,  changed, 
'  impaired ;  that  neither  the  state  nor  the  legislature  has  any 
>ntrol  whatever  over  the  endowment  fund,  whether  it  be 
*incipal  or  interest,  and  that  the  officials  of  the  state  normal 
hool^  have  the  exclusive  authority  to  use  for  its  support  and 
aintenance  all  the  funds  of  the  institution.  The  complete 
ply  to  this  suggestion  is,  that  the  state  normal  school  is  not 
corporation  dejure  or  de  facto.  It  has  never  organized,  or 
tempted  to  organize  under  the  statutes  relating  to  corpora- 
3ns.  The  legislature  has  no  authority  to  pass  any  special 
it  conferring  corporate  powers,  and  has  not  attempted  to  do 
,  so  far  as  the  state  normal  school  is  concerned.  The  gov- 
ning  board  of  the  school  is  appointed  by  the  governor  and 
•nfirraed  by  the  senate.  No  action  aflFecting  the  normal 
hool,  its  property,  or  its  endowment,  can  be  prosecuted  in 
e  name  of  the  normal  school,  but  such  actions  are  to  be  pros- 
uted  in  the  name  of  the  state.  ( Laws  of  1877,  ch.  179 ;  Gen. 
at.  of  1889,  116358-6361.)  The  state  normal  school  is 
ider  the  control  of  the  legislature,  and  is  not  a  separate  or 
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independeDt  oorporatioD.  It  is  a  part  of  the  great  public  school 
system  of  the  state,  and,  as  a  part  of  that  beneficial  system,  is 
entitled  to  the  generous  support  and  liberal  maintenance  of 
the  people.  It  is  unfortunate  that  the  attention  of  the  late 
l^islature  was  not  expressly  called  to  the  necessity  of  a  spe- 
cial appropriation,  so  that  the  interest  on  the  state  normal 
school  fund  could  be  used  as  the  wants  and  needs  of  the  in- 
stitution demand.  This  seems  to  have  been  overlooked,  and 
has  been  overlooked  by  the  state  and  school  authorities  for 
many  years.  The  provisions  of  the  state  constitution,  how- 
ever, are  now  invoked  by  the  attorney  general  and  the  state 
treasurer,  both  state  officials  having  responsible  duties  and 
powers,  against  the  further  payment  of  any  order  of  the  board 
of  regents,  until  an  appropriation  is  passed.  We  are  called 
upon  to  say  whether  the  provisions  of  the  constitution,  which 
is  the  paramount  law,  forbid  further  payments.  We  think 
they  do,  and  must  therefore  hold  that  the  interest  on  this  school 
fund  cannot  be  disbursed  by  the  state  treasurer  without  an 
appropriation  by  the  legislature.  We  regret  the  unfortunate 
condition  in  which  this  decision  may  temporarily  leave  the 
normal  school,  which  has  been  so  successful  in  its  operations, 
and  so  beneficial  in  its  influences;  but  whatever  the  present 
consequences  may  be,  we  perform  a  single  and  unmixed  duty 
in  declaring  our  views  upon  the  matters  submitted.  We  can- 
not do  otherwise.  The  constitution  is  the  supreme  law,  and 
the  acts  of  the  state  and  school  officials  must  be  in  obedience 
to  its  provisions. 

The  writ  prayed  for  will  be  denied. 

All  the  Justices  concurring. 
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C.  M.  Condon  v.  L.  H.  Kemper. 

ACT  —  Breach  —  Liquidated  Damages  —  Penalty,  Kemper  and 
don  entered  into  a  written  contract  whereby  Condon  agreed  to 
i  a  wall,  etc.,  or  else  at  his  election  to  remove  a  certain  house 
e  feet,  and  pot  it  in  as  good  condition  as  it  was  before;  and  in 
I  contract  the  parties  farther  stipulated  as  follows:  **  It  is  mntoally 
>ed  between  said  parties  that  a  failure  on  the  part  of  said  Condon 
erform  these  obligations  shall  entitle  said  Kemper  to  recover 
1  him  the  som  of  $500  as  liquidated  and  ascertained  damages  for 
t>reach  of  this  contract."  Condon  elected  not  to  baild  the  wall, 
and  afterward  failed  to  remove  the  house.  The  cost  of  remov- 
the  house  and  putting  it  in  as  good  condition  as  it  was  before 
Id  not  have  exceeded  $100.  Held^  That  when  the  parties  made  the 
iract  and  stipulated  for  damages  in  case  of  breach,  fixing  the 
unt  at  $500,  they  could  not  have  had  in  contemplation  actual 
pensatory  damages,  and  therefore  held,  that  the  sum  of  $500 
tioned  in  such  contract  as  liquidated  and  ascertained  damages, 
t  be  treated  as  a  penalty  and  not  as  liquidated  damages. 

Error  from  Labette  District  Court, 

lis  was  an  actioD  brought  in  the  district  court  of  Labette 
y  by  L.  H,  Kemper  against  C  M,  Condon ,  to  recover 
as  liquidated  damages  for  the  alleged  breach  of  the  fol- 
g  written  contract,  to  wit : 

'his  agreement,  between  L.  H.  Kemper  and  C.  M.  Con- 
witnesseth :  That  whereas,  the  said  Kemper  has  sold  to 
Condon  lot  7,  block  38,  in  Oswego,  Kas.,  said  Condon, 
)art  of  the  consideration  therefor,  agrees  to  erect  thereon 
-story  stone  or  brick  building,  not  less  than  100  feet  deep^ 
n  six  months,  and  to  give  use  of  the  north  wall  thereof 
d  Kemper;  or  else  remove  the  house  now  on  lot  6,  in  said 
3S,  three  feet  north  of  where  it  now  stands,  as  said  Con- 
hall  elect  to  do,  andr  put  said  building  in  as  good  condi- 
as  it  is  in  its  present  location.  It  is  mutually  agreed 
len  said  parties  that  a  failure  on  the  part  of  said  Condon 
form  theseobligationa  shall  entitle  said  Kemper  to  recover 
him  the  sum  of  $500  as  liquidated  and  ascertained  dam- 
Por  the  breach  of  this  contract.  C.  M.  Condon. 

tewEGO,  Kas.,  March  11,  1887." 
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The  defendant  answered  as  follows : 

"Said  defendant  admits  the  execution  and  delivery  of  the 
writing  marked  'Exhibit  A/  attached  to  and  made  part  of 
plain  tiff's  petition,  but  he  alleges  the  fact  to  be  that  said  writ- 
ing was  executed  and  delivered  under  a  misapprehension  and 
a  mistake  of  the  facts  in  reference  to  the  subject-matter  of  the 
transaction  therein  referred  to  as  they  actually  existed,  and 
that  but  for  such  mistake  such  writing  would  not  have  been 
executed.  Defendant  alleges  that  piaintitT  was  the  owner  of 
lots  6  and  7,  in  block  38,  in  the  city  of  Odwego,  Kas. ;  that 
the  frame  house  mentioned  in  said  writing  belonged  to  plain- 
tiff, and  was  appurtenant  to  said  lot  6;  that  defendant  nego- 
tiated for  and  purchased  from  plaintiff  said  lot  7  with  a  view 
of  erecting  thereon  a  stone  or  brick  building;  that  at  the  time 
of  purchasing  said  lot  7  and  of  executing  and  delivering  said 
writing,  both  plaintiff  and  defendant  understood  and  believed 
that  said  frame  house,  mentioned  in  said  writing,  and  which 
belonged  on  and  was  appurtenant  to  said  lot  6,  stood  on  the 
line  between  said  lots  6  and  7,  the  main  part  of  it  being,  as 
said  parties  supposed,  on  lot  6  and  about  two  or  three  feet  in 
width  of  it  standing  on  said  lot  7;  that  to  permit  defendant 
to  build  on  his  said  lot  7  would  necessitate  the  removal  of  said 
house,  as  said  parties  believed,  some  three  feet  to  the  north ; 
that  plaintiff  sold  and  defendant  bought  said  lot  under  such 
belief;  that  plaintiff,  in  negotiating  for  the  sale  of  said  lot  7, 
objected  to  being  put  to  the  expense  of  removing  said  house 
80  that  it  wonld  all  stand  on  his  own  lot  6,  or  insisted  if  he  . 
were  put  to  such  expense  he  should  be  compensated  therefor, 
and  to  this  defendant  assented,  and  agreed  that  he  would,  at 
his  own  expense,  remove  said  frame  house  so  that  it  should 
entirely  stand  on  said  lot  6,  and  far  enough  across  the  line  be- 
tween said  lots  6  and  7  not  to  interfere  with  the  erection  of  a 
wall  on  said  line,  and  put  it  in  as  good  condition  as  it  then 
was  where  it  then  stood,  or  if  he  should  so  elect,  instead  of  re- 
moving and  repairing  said  house  as  aforesaid,  he  might  erect 
on  said  lot  7  a  brick  or  stone  building  not  less  than  100  feet 
deep  and  give  plaintiff  the  use  of  the  north  wall  thereof,  as 
compensation  for  his  moving  and  repairing  said  house  as 
aforesaid;  that  it  was  to  meet  such  contingency  and  secure 
such  end  that  said  writing  was  executed  and  delivered ;  that 
thereafter  this  defendant  elected  not  to  erect  said  stone  or 
brick  building  on  said  lot  7  and  not  to  furnish  plaintiff  the 
use  of  the  north  wall  thereof;  that  by  agreement  between  said 
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plaintiff  and  defendant^  said  block  was  afterward  surveyed, 
and  the  fact  was  then  ascertained  that  said  frame  building  did 
not  stand,  as  both  of  said  parties  had  supposed  it  did,  across 
the  line  between  said  lots  6  and  7,  a  part  on  6  and  a  part  on 
7,  but  that  it  all  then  stood  on  said  lot  6  and  so  far  from  the 
line  between  lots  6  and  7  as  not  to  interfere  with  the  erection 
of  a  wall  thereon,  and  therefore  a  removal  of  said  frame  build- 
ing was  unnecessary  and  would  be  of  no  advantage  whatever 
to  plaintiff. 

"Defendant  alleges  that  the  only  purpose  on  the  part  of 
plaintiff  or  defendant  in  the  execution  and  delivery  of  said 
writing  was  to  indemnify  plaintiff  against  cost  and  expense  in 
the  removal  and  repair  of  said  house  as  aforesaid,  and  that 
had  plaintiff  desired  its  removal  after  the  fact  in  reference  to 
its  true  location  was  ascertained,  he  could  have  had  it  removed 
three  feet  north  of  where  it  then  stood,  and  put  in  as  good 
condition  as  it  was  where  it  then  stood,  at  a  cost  and  expense 
of  not  to  exceed  $100;  that  said  house  could,  at  the  time  of 
the  execution  of  said  writing,  or  at  any  time  since  then,  have 
been  removed  three  feet  north  of  where  it  then  stood  and  now 
stands,  and  put  in  as  good  condition  as  it  then  was  in  its  then 
location,  at  a  cost  of  not  to  exceed  $100 ;  that  in  no  event  could 
plaintiff^s  damage,  had  be  desired  to  have  had  said  house  re- 
moved, exceed  $100;  that  to  indemnify  against  such  possible 
damage  was  the  only  object  in  giving  said  writing.  Defend- 
ant alleges  that  plaintiff  has  not  removed  said  house,  and  has 
in  no  way  been  to  any  cost  or  expense  on  account  of  the  re- 
moval of  said  house  or  for  any  other  purpose  referred  to  in 
any  way  in  said  writing.  Defendant  denies  that  plaintiff  has 
suffered  any  damage  on  his  account  and  denies  any  liability 
to  him  in  any  respect.. 

"Wherefore  defendant  asks  that  this  cause  be  dismissed 
and  that  he  recover  his  costs  herein." 

The  plaintiff  replied,  denying  every  allegation  of  the  an- 
swer inconsistent  with  the  allegations  of  his  petition.  At  the 
February  term,  1889,  when  the  case  was  called  for  trial,  the 
plaintiff  moved  for  judgment  upon  the  pleadings,  and  the 
court  sustained  the  motion  and  rendered  judgment  accordingly, 
in  favor  of  the  plaintiff  and  against  the  defendant,  for  |500, 
with  interest  and  costs.  The  defendant  excepted,  and  after- 
ward, as  plaintiff  in  error,  brought  the  case  to  this  court  for 
review. 
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Case  &  Oldsse,  for  plaintiff  in  error. 
/.  H.  Morrison^  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  The  substantial  question  involved  in  this 
controversy  is,  whether  the  plaintiff  below,  L.  H.  Kemper, 
may  recover  from  the  defendant  below,  C.  M.  Condon,  the 
8am  of  $500  as  agreed  and  liquidated  damages,  or  whether  he 
can  recover  only  the  amount  of  his  actual  loss  or  damage  re- 
sulting from  the  breach  of  the  contract  sued  on,  which  amount, 
according  to  the  facts  of  the  case  as  presented  to  us,  cannot 
exceed  $100.  The  contract  upon  which  Kemper  seeks  to  re- 
cover contains  the  following  among  other  stipulations : 

'*  It  is  mutually  agreed  between  said  parties  that  a  failure 
on  the  part  of  said  Condon  to  perform  these  obligations  shall 
entitle  said  Kemper  to  recover  from  him  the  sum  of  $500  as 
Uquidated  and  ascertained  damages  for  the  breach  of  this  con- 
tract.'* 

It  will  be  seen  that  the  parties  themselves  have  used  the 
words  'liquidated  and  ascertained  damages,'^  but  nearly  all 
the  authorities  agree  that  neither  these  words  nor  any  other 
words  of  similar  import  are  conclusive,  but  that  the  amount 
named,  notwithstanding  the  use  of  such  words,  may  neverthe- 
less be  nothing  more  than  a  penalty.  Some  of  such  authori- 
ties are  the  following: 

Lampman  v.  Gochrany  16  N.  Y.  275;  Ayres  v.  Pease,  12 
Wend.  393;  Hoag  v.  McOinnis,  22  id.  163;  Beale  v.  Hayes, 
5  Sandf.  640;  Gray  v.  Crosby,  18  Johns.  219;  Jackson  v. 
Baker,  2  Edw.  Ch.  471;  Shreve  v.  Brerdon,  51  Pa.  St.  175; 
FUzpatriek  v.  Cottingham,  14  Wis.  219;  Fisk  v.  Gray,  11 
Allen,  132;  Wallis  v.  Carpenter,  13  id.  19;  Ex  parte  Pollard, 
2  Low.  411 ;  Bayse  v.  Ambrose,  28  Mo.  39;  Carter  v.  Strom, 
41  Minn.  522;  same  case,  43  N.  W.  Rep.  394;  Schrimpfv. 
Mfg.  Co.  86  Tenn.  219;  Haldem^n  v.  Jennings,  14  Ark.  329; 
Davis  V.  Freeman,  10  Mich,  188 ;  Hahn  v.  Horstman,  12  Bush, 
249;  Low  V.  NolU,  16  111.  475;  Kemble  v.  Farren,  6  Biug. 

»  -47KA8. 
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141 ;  Datnes  v.  Penton,  6  Barn.  &  C.  216;  Homer  v.  Flinioff, 
9  Mees.  &  W.  678 ;  Newman  v.  Capper,  4  Ch.  Div.  724. 

Of  course,  the  words  of  the  parties  with  respect  to  damages, 
losses,  penalties,  forfeitures,  or  any  sum  of  money  to  be  paid, 
received  or  recovered,  must  be  given  due  consideration ;  and, 
in  the  absence  of  anything  to  the  contrary,  must  be  held  to 
have  controlling  force;  but  when  it  may  be  seen  from  the  en- 
tire contract,  and  the  circumstances  under  which  the  contract 
was  made,  that  the  parties  did  not  have  in  contemplation 
actual  damages  or  actual  compensation,  and  did  not  attempt 
to  stipulate  with  reference  to  the  payment  or  recovery  of  actual 
damages  or  actual  compensation,  then  the  amount  stipulated 
to  be  paid  on  the  one  side,  or  to  be  received  or  recovered  on 
the  other  side,  cannot  be  considered  as  liquidated  damages,  but 
must  be  considered  in  the  nature  of  a  penalty,  and  this  even 
if  the  parties  should  name  such  amount  'liquidated  damages.' 
The  following  text-books  upon  this  subject  may  be  examined 
with  much  profit:  1  Sedg.  Dam.  (8th  ed),  ch.  12,  §§389-427; 
1  Suth.  Dam.,  ch.  7,  §6,  pp.  475-530;  13  Am.  &  Eng.  Encyc. 
of  Law,  pp.  857-868;  1  Pom.  Eq.  Jur.,  §§440-447;  3  Pars. 
Cont.,  §2,  pp.  156-163.  The  text-books  upon  this  subject 
unite  in  saying  that  the  tendency  and  preference  of  the  law  is 
to  regard  a  stated  sum  as  a  penalty  instead  of  liquidated  dam- 
ages, because  actual  damages  can  then  be  recovered,  and  the 
recovery  be  limited  to  such  damages.  (1  Suth.  Dam.,  p.  490; 
13  Am.  &  Eng.  Encyc.  of  Law,  pp.  853,  860.)  The  decisions 
of  this  court  are  also  in  this  same  line.  The  only  decisions  of 
this  court  upon  the  subject  of  liquidated  damages  are  the  fol- 
lowing: Kurtz  V.  Sponablef  6  Kas.  395;  Foote  v,  Sprague,  13 
id.  155 ;  St.  L.  &  8.  F.  RIy.  Co.  v.  Shoemaker,  27  id.  677;  Heal- 
wole  V.  Gorre/ly  35  id.  692.  We  are  satisfied  with  the  foregoing 
decisions  of  this  court,  but  they  do  not  go  to  the  extent  of 
controlling  the  decision  in  the  present  case.  The  last  case 
cited  is  supported  by  the  following  additional  cases:  Davis  v. 
Gilletty  52  N.  H.126;  Caswell  v.  Johnson,  58  Me.  164;  Bur- 
rill  V.  Daggett,  77  id.  445. 
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lo  1  Sedgwick  on  Damages  (8th  ed.),  the  following^  among 
other  language^  is  used : 

"From  the  forgoing  we  derive  the  following  as  a  general 
rule  governing  the  whole  subject:  Whenever  the  damages 
were  evidently  the  subject  of  calculation  and  adjustment  be- 
tween the  parties,  and  a  certain  sum  was  agreed  upon  and  in- 
tended as  compensation,  and  is  in  fact  reasonable  in  amount, 
it  will  be  allowed  by  the  court  as  liquidated  damages/'  (Sec- 
tion 405.^ 

"And  nere  we  are  brought  back  by  a  somewhat  circuitous 
path  to  the  great  fundamental  principle  which  underlies  our 
whole  system  —  that  of  compensation.  The  great  object  of 
this  system  is  to  place  the  plaintifiP  in  as  good  a  position  as 
he  would  have  had  if  his  contract  had  not  been  broken.  So 
long  as  parties  themselves  keep  this  principle  in  view,  they 
will  be  allowed  to  agree  upon  such  a  sum  as  will  probably  be 
a  fair  equivalent  of  a  breach  of  contract.  But  when  they  go 
beyond  this,  and  undertake  to  stipulate,  not  for  compensation, 
but  for  a  sum  out  of  all  proportion  to  the  measure  of  liability 
which  the  law  regards  as  compensatory,  then  the  law  will  not 
allow  the  agreement  to  stand.  In  all  agreements,  therefore, 
fixing  upon  a  sum  in  advance  as  the  measure  or  limit  of  lia- 
bility, the  final  question  is,  whether  the  subject  of  the  contract 
is  such  that  it  violates  this  fundamental  rule  of  compensation. 
If  it  does  so,  the  sum  fixed  is  necessarily  a  penalty.  If  it 
does  not  do  so,  the  question  arises,  as  in  any  other  contract, 
as  to  what  agreement  the  parties  have  actually  made,  and  here, 
as  in  all  other  cases,  their  intention,  as  ascertained  from  the 
language  employed,  is  a  guide."  (Section  406.) 

"  Where  the  stipulated  sum  is  wholly  collateral  to  the  object 
of  the  contract,  being  evidently  inserted  merely  as  security  for 
performance,  it  will  not  be  allowed  as  liquidated  damages." 
(Section  410.) 

''Whenever  an  amount  stipulated  is  to  be  paid  on  the  non- 
payment of  a  less  amount,  or  on  default  in  delivering  a  thing 
of  less  value,  the  sum  will  generally  be  treated  as  a  penalty." 
(Section  411.) 

"Whenever  the  stipulated  sum  is  to  be  paid  on  breach  of  a 
contract  of  such  a  nature  that  the  loss  may  be  much  greater 
or  much  less  than  the  sum,  it  will  not  be  allowed  as  liquidated 
damages."  (Section  412.) 

"A  sum  fixed  as  security  for  the  performance  of  a  contract 
containing  a  number  of  stipulations  of  widely  different  im- 
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portaDoe,  breaches  of  some  of  which  are  capable  of  accurate 
valuatioo,  for  any  of  which  the  stipulated  sum  is  an  excessive 
compeosation,  is  a  penalty."  (Section  413.) 

^'If  the  contract  is  one  in  which  the  measure  of  damages 
for  part  performance  is  ascertainable,  and  a  sum  is  stipulated 
for  breach  of  it,  this  sum  will  not  be  allowed  as  liquidated 
damages  in  case  of  a  partial  breach."  (Section  415.) 

In  1  Pomeroy  on  Equity  Jurisprudence,  the  following  lan- 
guage is  used : 

"  Where  an  agreement  contains  provisions  for  the  perform- 
ance or  non-performance  of  several  acts  of  different  d^rees 
of  importance,  and  then  a  certain  sum  is  stipulated  to  be  paid 
upon  a  violation  of  any  or  all  of  such  provisions,  and  the  sum 
will  be  in  some  instances  too  large,  and  in  others  too  small  a 
compensation  for  the  injury  thereby  occasioned,  that  sum  is  to 
be  treated  as  a  penalty  and  not  as  liquidated  damages.  This 
rule  has  been  laid  down  in  a  somewhat  different  form,  as 
follows:  Where  the  agreement  contains  provisions  for  the 
performance  or  non-performance  of  acts  which  are  not  meas- 
urable by  any  exact  pecuniary  standard,  and  also  of  one  or 
more  other  acts  in  respect  of  which  the  damages  are  easily 
ascertainable  by  a  jury,  and  a  certain  sum  is  stipulated  to  be 
paid  upon  a  violation  of  any  or  of  all  these  provisions,  such 
sum  must  be  taken  to  be  a  penalty."  (Section  443.) 

"  Whether  an  agreement  provides  for  the  performance  or 
non-performance  of  one  single  act,  or  of  several  distinct  and 
separate  acts,  if  the  stipulation  to  pay  a  certain  sum  of  money 
upon  a  default  is  so  framed,  is  of  such  a  nature  and  effect  that 
it  necessarily  renders  the  defaulting  party  liable  iii  the  same 
amount  at  all  events,  both  when  his  failure  to  perform  is  com- 
plete and  when  it  is  only  partial,  the  sum  must  be  regarded 
as  a  penalty  and  not  as  liquidated  damages."  ( Section  444.) 

In  1  Sutherland  on  Damages,  the  following,  among  other 
language,  is  used : 

"While  no  one  can  fail  to  discover  a  very  great  amount  of 
apparent  conflict,  still  it  will  be  found  on  examination  that 
most  of  the  cases,  however  conflicting  in  appearance,  have  yet 
been  decided  according  to  the  justice  and  equity  of  the  par- 
ticular case."  ( Page  478.) 

"To  be  potential  and  controlling  that  a  stated  sum  is  liqui- 
dated damage,  that  sum  must  be  fixed  as  the  basis  of  compen- 
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satioo  and  substaDtially  limited  to  it;  for  just  compeDsatioo  is 
reoognized  as  the  universal  measure  of  damages  not  punitory. 
Parties  may  liquidate  the  amount  by  previous  agreement.  But 
when  a  stipulated  sum  is  evidently  not  based  on  that  princi- 
ple, the  intention  to  liquidate  damages  will  either  be  found 
Dot  to  exist,  or  will  be  disregarded,  and  the  stated  sum  treated 
as  a  penalty.  Contracts  are  not  made  to  be  broken ;  and  hence, 
when  parties  provide  for  consequences  of  a  breach,  they  pro- 
ceed with  less  caution  than  if  that  event  was  certain,  and  they 
were  fixing  a  sum  absolutely  to  be  paid.  The  intention  in  all 
such  cases  is  material ;  but  to  prevent  a  stated  sum  from  be- 
ing treated  as  a  penalty,  the  intention  should  be  apparent  to 
liquidate  damages  in  the  sense  of  making  just  compensation; 
it  is  not  enough  that  the  parties  express  the  intention  that  the 
stated  sum  shall  be  paid  in  case  of  a  violation  of  the  contract. 
A  penalty  is  not  converted  into  liquidated  damages  by  the  in- 
tention that  it  be  paid ;  it  is  intrinsically  a  different  thing,  and 
the  intention  that  it  be  paid  cannot  alter  its  nature.  A  bond, 
literally  construed,  imports  an  intention  that  the  penalty  shall 
be  paid  if  there  be  default  in  the  performance  of  the  condi- 
tion ;  and  formerly  that  was  the  legal  effect.  Courts  of  law, 
now,  however,  administer  the  same  equity  to  relieve  from  pen- 
alties in  other  forms  of  contract  as  from  those  in  bonds.  The 
evidence  of  an  intention  to  measure  the  damage,  therefore,  is 
seldom  satisfactory  when  the  amount  stated  varies  materially 
from  a  just  estimate  of  the  actual  loss  finally  sustained." 
(Pages  480,  481.) 

See  also,  especially,  3  Parsons  on  Contracts  ( 16th  ed.),  page 
156,  et  seq. 

Many  courts  hold  that  the  intention  of  the  parties  must 
govern,  but  say  that  if  the  damages  stipulated  to  be  paid,  re- 
ceived or  recovered  on  the  breach  of  the  contract  are  out  of 
proportion  to  the  actual  damages  that  might  be  sustained,  then 
that  the  parties  could  not  in  fact  have  intended  liquidated  dam- 
ages but  merely  a  penalty,  whatever  their  language  might  be. 
Other  courts  hold  that  it  makes  no  difference  what  the  inten- 
tion of  the  parties  might  be;  that  the  nature  of  the  contract 
itself  must  govern ;  and  if  the  amount  stipulated  to  be  paid, 
received  or  recovered  is  out  of  all  proportion  to  the  actual 
damages  that  might  be  sustained,  then  that  such  amount  must 
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be  treated  as  a  penalty,  whatever  may  have  been  the  intention 
of  the  parties;  that  in  fact,  and  in  the  very  nature  of  things, 
such  amount  would  be  a  penalty,  and  could  not  be  anything 
else;  that  the  parties  could  not  by  misnaming  the  amount  and 
calling  it  liquidated  damages  make  it  such.  In  this  connec- 
tion, the  following  language  of  Judge  Christiancy,  who  deliv- 
ered the  opinion  of  the  court  in  the  case  of  Jaquith  v,  Hudson, 
5  Mich.  123,  136,  137,  is  instructive: 

"Again,  the  attempt  to  place  this  question  upon  the  inten- 
tion of  the  parties,  and  to  make  this  the  governing  considera- 
tion, necessarily  implies  that,  if  the  intention  to  make  the  sum 
stipulated  damages  should  clearly  appear,  the  court  would  en- 
force the  contract  according  to  that  intention.  To  test  this,  let 
it  be  asked  whether,  in  such  a  case,  if  it  were  admitted  that 
the  parties  actually  intended  the  sum  to  be  considered  as  sHp^ 
vlcded  damages,  and  not  as  a  penalty,  would  a  court  of  law  en- 
force it  for  the  amount  stipulated?  Clearly,  they  could  not, 
without  going  back  to  the  technical  and  long-exploded  doc- 
trine which  gave  the  whole  penalty  of  the  bond,  without  ref- 
erence to  the  damages  actually  sustained.  They  would  thus 
be  simply  changing  the  names  of  things,  and  enforcing,  under 
the  nam^  of  stipuUded  damages^  what  in  its  own  nature  is  but  a 
penalty.  The  real  question  in  this  class  of  cases  will  be  found 
to  be,  not  what  the  party  intended,  but  whether  the  sum  is,  in 
fad,  in  the  nature  of  a  penalty ;  and  this  is  to  be  determined 
by  the  magnitude  of  the  sum,  in  connection  with  the  subject- 
matter,  and  not  at  all  by  the  words  or  the  understanding  of 
the  parties.  The  intention  of  the  parties  cannot  alter  it. 
While  courts  of  law  gave  the  penalty  of  the  bond,  the  parties 
intended  the  payment  of  the  penalty  as  much  as  they  now  in- 
tend the  payment  of  stipulated  damages;  it  must,  therefore, 
we  think,  be  very  obvious  that  the  actual  intention  of  the  par- 
ties, in  this  class  of  cases,  and  relating  to  this  point,  is  wholly^ 
immaterial;  and  though  the  courts  have  very  generally  pro- 
fessed to  base  their  decisions  upon  the  intention  of  th^  parties, 
that  intention  is  not,  and  cannot  be,  made  the  real  basis  of  these 
decisions.  In  endeavoring  to  reconcile  their  decisions  with 
the  actual  intention  of  the  parties,  the  courts  have  sometimes 
been  compelled  to  use  language  wholly  at  war  with  any  idea 
of  interpretation,  and  to  say  'that  the  parties  must  be  consid- 
ered as  not  meaning  exactly  what  they  say.'  (Homer  v.  Flint^ 
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0/  9  Mees.  &  W.  678,  per  Parke,  B.)  May  it  not  be  said/ 
with  at  least  equal  propriety,  that  the  courts  have  sometimes 
mid  what  they  did  not  exactly  meanf^' 

And  in  the  case  of  Myer  v.  Hart,  40  Mich.  617,  623,  the 
SDpreme  court  of  Michigan  held  as  follows: 

"Just  compensation  for  the  injury  sustained  is  the  principle 
at  which  the  law  aims,  and  the  parties  will  not  be  permitted, 
by  express  stipulation,  to  set  this  principle  aside." 

We  might  quote  further  from  the  text-books  and  the  re- 
ported cases,  but  we  think  the  foregoing  is 'sufficient;  and 
from  the  foregoing  it  certainly  follows  that  the  plaintiff  below, 
Kemper,  cannot  "recover"  "the  sum  of  $600  as  liquidated 
and  ascertained  damages  for  the  breach  of  this  contract,"  not- 
withstanding such  is  the  language  of  the  contract.  If  the 
defendant,  Condon,  had  removed  the  building  situated  on  lot 
6  three  feet  north,  and  had  then  put  the  same  in  as  good  con- 
dition as  it  was  before,  he  would  have  so  completed  his  con- 
tract that  not  one  cent  of  damage  could  be  recovered  from 
him;  and  to  so  remove  such  building  and  to  put  it  in  as  good 
condition  as  it  was  before  would  not  have  cost  to  exceed  $100. 
But  suppose  that  Condon  had  removed  the  building,  and  then 
had  failed  to  put  the  same  in  as  good  condition  as  it  was  be- 
fore :  he  would  have  committed  a  breach  of  the  contract,  but 
the  actual  damages  might  not  have  been  $26.  Then  should 
the  plaintiff,  Kemper,  recover  the  said  sum  of  $600?  Or 
suppose  that  Condon  had  removed  the  house  and  attempted 
to  put  it  in  as  good  condition  as  it  was  before,  but  had  failed 
to  repair  a  lock  or  a  small  portion  of  the  plastering,  or  a 
broken  window,  which  repairing  might  not  have  cost  $1 :  then 
should  Kemper  have  the  right  to  recover  the  said  sum  of 
$600?  All  this  shows  that  the  parties  did  not  have  in  con- 
contract-  tcmplatiou  the  matter  of  actual  compensatory 
S^iSiaSi  damages  when  they  stipulated  that  Kemper  might 
~^*^*^*  recover  $600  from  Condon  as  liquidated  and  as- 
certained damages  in  case  of  a  breach  of  the  contract,  but  shows 
that  in  fact,  though  not  in  words,  they  fixed  the  sum  of  $600 
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as  a  penalty  to  cover  all  or  any  damages  which  might  result 
from  a  breach  of  the  contract. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

All  the  Justices  concurring. 


The  State  of  Kansas  v.  William  Combs. 

Embbzzlkmbmt — Sufficient  Information,  An  information  for  embezzle- 
ment nnder  §90  of  the  crimes  act  charged  that  "one  A.  M.  Fearn  did 
intrnst  to  William  Gombs,  for  safe  oastody,  $580,  current  money  of 
the  United  States,  of  the  value  of  $630,  he,  the  said  William  Gombs, 
receiving  and  accepting  the  same  as  the  bailee  of  said  A.  M.  Fearn; 
that  said  $530  consisted  of  United  States  national  bills,  commonly 
called  greenbacks,  and  national  bank  bills,  silver  certificates,  and  gold 
certificates.  The  denominations  and  names  of  each  are  unknown  to 
said  A.  M.  Fearn,  the  prosecuting  witness,  or  yonr  informant,  bat 
they  all  pass  as  current  money  of  the  United  States,  and  all  were  of 
the  value  of  $580.  That  after  the  said  William  Gombs  received  said 
current  money,  as  aforesaid,  as  such  bailee,  and  on  said  lOth  day  of 
March,  1891,  at  the  county  of  Harvey,  in  the  state  of  Kansas,  did  then 
and  there  nnlawf uUy  and  feloniously  embezzle  and  convert  to  his  own 
use,  and  make  way  with  and  secrete  said  $530,  current  money  of  the 
United  States,  and  of  the  value  of  $530,  belonging  to  and  being  then 
and  there  the  money  and  property  of  said  A.  M.  Fearn,  without  the 
authority,  knowledge  or  consent  of  said  A.  M.  Fearn;  and  then  and 
there,  in  the  manner  aforesaid,  the  said  money,  the  property  of  said 
A.  M.  Fearn,  did  unlawfully  and  feloniously  steal,  take,  and  carry 
away.*'  Upon  a  motion  in  arrest  of  judgment,  it  was  objected  that 
the  information  did  not  specify  the  nature  of  the  bailment;  that  it 
did  not  contain  an  allegation  of  intent;  and  that  it  did  not  describe 
the  money  alleged  to  have  been  embezzled  with  a  reasonable  degree 
of  certainty.  Held,  That  the  information  is  not  fatally  defective 
upon  any  of  the  grounds  mentioned,  and  that  its  allegations  are  suf- 
ficient to  resist  objections  which  were  not  made  until  after  trial  and 
verdict. 
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Appeal  from  Harvey  District  Court. 

PR06ECUTION  for  embezzIemeDt.  From  a  conviction  at 
the  May  term,  1891,  the  defendant,  CombSy  appeals.  The  facts 
sufficiently  appear  in  the  opinion. 

/.  J5.  Crouch,  and  Madden  Bros.,  for  appellant. 
John  N.  Ives,  attorney  general,  and  C  8,  Bowman,  county 
attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  a  prosecution  for  embezzlement, 
under  §  90  of  the  crimes  act.  The  defendant  was  convicted, 
and  the  judgment  of  the  court  was,  that  he  should  be  con- 
fined at  hard  labor  for  a  term  of  two  years  in  the  state  peni- 
tentiary. The  information  under  which  he  was  convicted 
charged  as  follows : 

"That  on  the  10th  day  of  March,  1891,  in  said  county  of 
Harvey  and  state  of  Kansas,  one  A.  M.  Fearn  did  intrust 
to  William  Combs,  for  safe  custody,  $530,  current  money  of 
the  United  States,  of  the  value  of  $530,  he,  the  said  William 
Combs,  receiving  and  accepting  the  same  as  the  bailee  of  said 
A.  M.  Fearn ;  that  said  $530  consisted  of  United  States  na- 
tional bills,  commonly  called  greenbacks,  and  national  bank 
bills,  silver  certificates,  and  gold  certificates.  The  denomina- 
tions and  names  of  each  are  unknown  to  said  A.  M.  Fearn, 
the  prosecuting  witness,  or  your  informant,  but  they  all  pass 
as  current  money  of  the  United  States,  and  all  were  of  the 
value  of  $530.  That  after  the  said  William  Combs  received 
said  current  money,  as  aforesaid,  as  such  bailee,  and  on  said 
10th  day  of  March,  1891,  at  the  county  of  Harvey,  in  the 
state  of  Kansas,  did  then  and  there  unlawfully  and  feloni- 
ously embezzle  and  convert  to  his  own  use,  and  make  way  with 
and  secrete  said  $530,  current  money  of  the  United  States, 
and  of  the  value  of  $630,  belonging  to  and  being  then  and 
there  the  money  and  property  of  said  A.  M.  Fearn,  without 
the  authority,  knowledge  or  consent  of  said  A.  M.  Fearn,  and 
then  and  there,  in  the  manner  aforesaid,  the  said  money,  the 
property  of  the  said  A.  M.  Fearn,  did  unlawfully  and  feloni- 
ously steal,  take,  and  carry  away,  contrary  to  the  form  of  the 
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statute  in  such  cases  made  and  provided,  and  agaiost  the  peace 
and  dignity  of  the  state  of  Kansas.'^ 

After  the  verdict,  the  defendant  moved  to  arrest  the  judg- 
ment, upon  the  ground  that  the  facts  stated  in  the  informa- 
tion did  not  constitute  a  public  offense.  This  motion  was 
denied,  but  the  defendant  still  insists  that  the  information 
was  fatally  defective,  and  on  that  ground  he  asks  a  reversal. 
Three  objections  are  urged  against  the  information:  (1)  That 
it  does  not  specify  the  nature  of  the  bailment ;  (2)  that  it  con- 
tains no  allegation  of  intent;  and  (3)  that  it  does  not  describe 
the  money  alleged  to  have  been  embezzled  with  a  reasonable 
degree  of  certainty. 

It  is  to  be  observed  that  the  sufficiency  of  the  information 
was  not  raised  by  a  motion  to  quash,  nor  until  after  trial  and 
verdict,  when  the  motion  in  arrest  of  judgment  was  interposed. 
*'It  was  then  too  late  to  avail  himself  of  technical  error  in 
form  or  mere  imperfection  in  the  statement  of  the  complaint. 
Defects  in  a  criminal  pleading  which  might  be  held  bad  on  a 
motion  to  quash,  if  one  was  made,  are  not  always  sufficient 
after  a  verdict  of  guilty  to  arrest  a  judgment."  {OUy  of  King- 
man  v.  Ben^y,  40  Kas.  625;  The  Stale  v.  Knowles,  34  id.  393; 
The  State  v.  Ratner,  44  id.  429.)  Although  the  charge  does 
not  fully  state  the  facts  and  circumstances  of  the  bailment,  it 
fairly  indicates  the  character  of  the  same.  It  shows  who 
placed  the  money  in  his  hands,  the  purpose  for  which  it  was 
intrusted  to  him,  and  wherein  he  has  failed  to  carry  out  the 
trust.  It  fairly  states  that  the  money  was  intrusted  to  him 
by  Fearn  for  safe  custody,  but  that,  instead  of  safely  keeping 
the  money,  he  embezzled  and  converted  the  same  to  his  own 
use,  and  did  feloniously  steal  and  carry  it  away. 

We  are  referred  to  The  State  v.  Griffith,  46  Kas.  142,  as 
sustaining  the  objection  to  this  information.  The  sufficiency 
of  the  information  in  that  case,  however,  was  raised  early  in 
the  prosecution  by  a  motion  to  quash,  and,  unlike  the  charge 
in  the  present  case,  the  information  there  failed  to  allege  the 
name  of  the  person  from  whom  the  property  was  received,  the 
purpose  for  which  it  was  placed  in  defendant's  hands,  or  the 
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conditions  upon  which  he  was  expected  to  hold,  dispose  of,  or 
return  it.  It  was  there  decided  that  the  defendant  was  en- 
titled to  be  informed  of  the  object  of  the  trust,  as  claimed  by 
the  prosecution,  and  wherein  he  had  failed  to  conform  to  that 
object  That  has  been  sufficiently  done  in  the  charge  under 
consideration  to  resist  a  motion  in  arrest  of  judgment. 

The  second  objection,  that  the  information  contains  no  al- 
legation of  intent,  cannot  be  sustained.  The  charge  as  stated 
includes  the  evil  intent  of  wrongfully  appropriating  money  en- 
trusted to  him  by  Fearn  for  a  specific  purpose  to  his  own  use, 
and  sufficiently  characterizes  the  intent  with  which  the  offense 
was  committed.  {The  State  v.  Smithy  38  Kas.  194.)  It  was 
hardly  necessary  to  all^e  that  the  money  was  embezzled  and 
converted  with  the  intention  to  embezzle  and  convert  the 
same.  It  is  difficult  to  conceive  how  he  could  have  honestly 
and  innocently  embezzled  and  stolen  the  money  entrusted  to 
him. 

The  last  objection  is  that  the  money  is  not  described  with 
sufficient  certainty.  It  is  described  as  "$630  current  money 
of  the  United  States,  of  the  value  of  $530,"  .  .  .  "con- 
sbting  of  United  States  national  bills,  commonly  called  green- 
backs, and  national  bank  bills,  silver  certificates,  and  gold 
certificates."  This  description  is  coupled  with  an  allegation 
of  inability  to  give  the  denomination  and  number  of  each,  or  a 
better  description  of  the  money  embezzled  and  stolen.  With 
this  excuse  for  the  failure  to  give  a  more  definite  description, 
the  information  cannot  be  held  fatally  defective,  and  especially 
when  the  objection  is  not  made  until  after  a  verdict  has  been 
returned.  {The  State  v.  Henry,  24  Kas.  457;  The  State  v. 
McAnuUy,  26  id.  533;  The  State  v.  TUney,  38  id.  714.) 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


Digitized  by  LjOOQ IC 


140 


SUPREME  COURT  OF  KANSAS. 


The  State  ▼.  MoLafferty. 


The  State  op  Kansas  v.  D.  C.  McLafferty. 

1.  Imfobmation — Description  of  Defendant  Held,  Under  the  corrected 
record  in  this  oaee,  that  the  defendant  was  properly  described  in  the 
connt  of  the  information  npon  which  he  was  convicted. 

2.  Instbuotions,  Not  Mislecuiing.  Oertain  instructions  considered,  and 
held  not  to  be  misleading  or  erroneous,  when  considered  with  the  en- 
tire charge  to  the  jnry. 

3.  Obaii  Statsmbnts  by  Court  to  Jury — New  Trial  Denied.  The  mere 
fact  that  the  court  made  certain  oral  statements  to  the  jury  in  rela- 
tion to  their  agreeing  upon  a  verdict,  after  they  had  retired  to  con- 
sider their  verdict  and  had  been  returned  into  court,  but  did  not 
direct  them  upon  any  rule  of  law  involved  in  the  trial,  or  make  any 
comment  upon  the  testimony,  is  not  such  an  instruction  as  is  re- 
quired to  be  in  writing,  in  accordance  with  §  236  of  the  criminal 
code;  and  while  such  statements  may  be  subject  to  criticism,  and 
ought  not  to  have  been  made  to  the  jury,  still  they  are  not  considered 
sufficiently  prejudicial  to  grant  a  new  trial  in  a  case  where,  from  the 
entire  record,  the  guilt  of  the  defendant  clearly  appears. 

Appeal  from  Shawnee  District  Court, 

Prosecution  for  the  unlawful  sale  of  iDtoxicating  liquor. 
From  a  conviction  at  the  April  term,  1891,  the  defendant, 
McLafferty f  appeals. 

A,  H,  Case,  for  appellant. 

John  N.  Ives,  attorney  general,  and  R.  B.  Welch,  county 
attorney,  for  The  State. 

Opinion  by  Green,  C.  :  The  defendant  was  tried  in  the 
district  court  of  Shawnee  county  on  an  information  contain- 
ing three  counts,  wherein  he  was  charged  with  the  unlawful 
sale  of  intoxicating  liquors.  He  was  convicted  only  upon  the 
first  count.  It  is  urged  that  the  district  court  should  have 
sustained  a  motion  for  a  new  trial,  for  the  reason  that  in  the 
first  count  of  the  information  the  title  to  the  cause  was:  "The 
State  of  Kansas  against  D.  C.  McLafferty,"  while  in  the  body 
of  the  information,  the  defendant  was  described  as  "D.  C. 
Lafferty."     This  objection  has  been  removed  by  the  sugges- 
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tion  of  a  dimioutioD  of  the  record,  by  the  county  attorney, 
and  a  correction  of  the  bill  of  exceptions,  which  shows  that 
the  defendant's  name  was  the  same  in  the  first  count  in  the 
information  as  in  the  title  of  the  action. 

The  appellant  objects  to  the  sixth  and  eighth  instructions, 
and  the  claim  is  made  that  they  are  erroneous  and  misleading. 
The  court  instructed  the  jury  that  proof  of  a  sale  of  what  is 
generally  and  popularly  known  as  brandy,  wine,  lager  beer 
or  gin  is  proof  of  a  sale  of  intoxicating  liquors,  within  the 
meaning  of  the  law,  and  that  it  was  not  necessary,  in  the  first 
instance,  for  the  prosecution  to  offer  evidence  of  that  fact,  but 
that  such  liquors  are  presumed  to  be  intoxicating  until  the  con- 
trary is  proven.  The  information  charged  the  sale  of  all 
kinds  of  intoxicants,  and,  while  most  of  the  evidence  was  to 
the  effect  that  the  defendant  sold  what  was  called  hard  cider, 
still  it  was  claimed,  upon  the  part  of  the  defendant,  that  the 
parties  drank  some  kind  of  a  mixture  which  they  had  com- 
pQunded  themselves.  This  instruction  did  not  prejudice  the 
rights  of  the  defendant. 

The  court  further  instructed  the  jury,  that  if  they  should 
find  from  the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  sold,  bartered,  or  gave  away,  to  the  persons  named 
in  the  information,  whisky,  brandy,  wine,  beer,  gin,  or  hard 
cider,  or  mixtures  thereof,  and  that  such  persons  were  minors, 
it  was  wholly  immaterial  whether  the  defendant  had  or  had 
not  a  permit  as  a  druggist.  It  was  clearly  established  that 
the  defendant  did  not  have  a  permit.  While  this  evidence 
was  not  necessary,  in  the  first  instance,  the  defendant  was  not 
prejudiced  by  it  or  the  instruction.  Upon  the  question  of 
hard  cider  being  intoxicating,  this  court  has  held  that — 

"Hard  cider  is  cider  excessively  fermented;  and  therefore, 
presumptively,  hard  cider  is  not  only  a  fermented  liquor,  but 
intoxicating.  Whatever  is  generally  and  popularly  known  as 
intoxicating  liquor  may  be  so  declared  as  a  matter  of  law,  by 
the  courts.  Under  the  statute,  all  fermented  liquor  is  pre- 
sumed to  be  intoxicating;  and  if  the  defendant  denies  that 
the  fermented  liquor  sold  by  him  is  intoxicating,  it  devolves 
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to  remove  the  presumption  of  law,  by  evidence." 
I  V.  VolmeTy  6  Kas.  371 ;  Intoancating  Liquor  Oises, 
;  The  State  v.  Schaefer,  44  id.  90.) 

ik  this  instruction  was  not  misleading  or  erroneous, 
idered  with  the  charge  to  the  jury,  as  an  entirety. 
ixt  urged  that  the  court  erred  in  making  an  oral 
to  the  jury,  after  they  had  retired  to  consider  their 
id  had  been  returned  into  court.  .While  this  oral 
made  to  the  jury  may  be  subject  to  juat  criticism,  it 
r  be  said  to  be  an  instruction,  in  the  sense  in  which 
is  used  in  §  236  of  the  criminal  code. 

lere  fact  that  an  oral  communication  has  passed  from 
:o  the  jury  is  not  of  itself  proof  that  the  statute  has 
garded.  The  court  may  properly  make  oral  state- 
he  jury  in  reference  to  the  form  of  the  verdict,  the 
which  the  trial  has  been  conducted,  the  behavior 
y  or  counsel  or  parties,  or  any  other  oral  statement 
ot  fairly  and  strictly  a  direction  or  instruction  upon 
tion  or  rule  of  law  involved  in  or  applicable  to  the 
comment  upon  the  evidence."  (The  State  v.  Potter^ 
04.) 

ord  in  this  case  shows  conclusively  that  the  defend- 

lilty  of  selling  hard  cider  to  three  minors,  two  of 

•e  under  the  age  of  14  years,  and  that  each  one  of 

me  intoxicated  from  drinking  this  cider;  and  it  does 

such  prejudicial  error  as  to  entitle  the  defendant  to 

1. 

Igment  of  conviction  should  be  affirmed. 

Court :   It  is  so  ordered. 

Justices  concurring. 


Digitized  by  LjOOQ IC 


JULY  TERM,  1891.  143 

The  State  v.  MoLanghlin. 


The  State  of  Kansas  v.  Mary  McLaughlin. 

1.  Invobmatiom — Joinder  of  Counts,  A  oonnt  for  maintaining  a  nni- 
sanoe,  under  J 18  of  the  prohibitory  law,  may  be  joined  in  an  infor* 
mation  with  one  or  more  oonnts  charging  illegal  sales  of  intoxicating 
liquors,  under  J  7  of  the  same  law. 

2. The  record  examined,  and  heUl,  that  no  substantial  error 

exists  therein. 

Appeal  from  Oeary  District  Court, 
The  facts  are  sufficieDtly  stated  id  the  opiDioD. 

Dever  &  Stamea,  for  appellant. 

John  N.  Ives,  attorney  general,  and  James  V.  Humphrey, 
oonnty  attorney,  for  The  State. 

Opinion  by  Strang,  C.  :  The  information  in  this  case 
charged  Sim  Irvine  and  Mary  McLaughlin  with  the  unlawful 
sale  of  intoxicating  liquors,  in  three  separate  counts,  and  with 
keeping  and  maintaining  a  nuisance,  in  a  fourth  count.  The 
defendant  Mary  McLaughlin  demanded  a  separate  trial,  which 
was  allowed,  and  the  case  is  brought  here  as  to  her  alone.  The 
defendant  moved  that  the  fourth  count  be  stricken  out  of  the 
information.  This  motion  was  overruled,  and  the  case  went 
to  trial  on  all  four  counts  of  the  information.  The  defendant 
was  acquitted  on  the  first  count  and  convicted  on  the  other 
three.  She  moved  for  a  new  trial,  which  motion  was  over- 
ruled, and  she  brought  the  case  to  this  court,  and  asks  that 
the  judgment  of  the  court  below  be  reversed  for  the  following 
reasons: 

L  The  defendant  alleges  that  it  was  error  for  the  court 
to  permit  the  joinder  of  the  fourth  count  of  the  informa- 
tion, which  charges  the  offense  of  maintaining  a  nuisance,  with 
the  other  counts  thereof,  each  of  which  charges  the  offense  of 
illegally  selling  intoxicating  liquors.  Each  of  the  counts  in 
the  information  charges  a  misdemeanor,  and  each  of  the  mis- 
demeanors charged  is  of  a  kindred  nature  and  grew  out  of  vio- 
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latioDS  of  different  sections  of  tbesame  statute,  relating  to  the 
same  subject-matter,  and,  whether  tried  jointly  or  separately, 
must  be  tried  in  the  same  way,  and  largely  upon  the  same  evi- 
dence. We  know  of  no  reason,  therefore,  why  they  should 
not  be  joined,  but  on  the  other  hand,  think,  because  they  must 
largely  depend  upon  the  same  evidence  in  the  trial  thereof, 
that  it  is  not  only  allowable  to  join  them  in  the  same  informa- 
tion, but  quite  proper  to  do  so.  The  reason  assigned  by  the 
defense  against  the  joinder  of  the  fourth  with  the  other  counts 
in  the  information  is,  that  the  defendant  is  put  at  a  disadvan- 
tage by  such  joinder  in  this,  that  the  evidence  introduced  is 
used  to  convict  the  defendant  of  two  separate  and  distinct  of- 
fenses at  the  same  time.  It  is  true  that  evidence  introduced 
for  the  purpose  of  proving  the  charges  in  the  counts  allying 
illegal  sales  may  at  the  same  time  be  competent  to  prove,  and 
be  relied  upoi^  to  establish,  the  allegations  contained  in  the 
fourth  count,  which  charges  the  maintenance  of  a  nuisance. 
But  we  see  no  disadvantage  in  this  to  the  defendant,  since,  if 
the  counts  charging  illegal  sales  and  the  one  charging  the 
maintenance  of  a  nuisance  were  separated,  and  the  nuisance 
count  was  tried  by  itself,  the  same  evidence  used  to  prove  the 
charges  of  illegal  sales,  in  the  trial  of  the  case  on  the  informa- 
tion containing  the  counts  alleging  such  sales,  could  and  would 
be  resorted  to  for  the  purpose  of  sustaining  the  charge  of  main- 
taining a  nuisance,  on  the  trial  of  the  case  on  the  information 
containing  such  charge.  The  result,  therefore,  would  be  two 
formal  trials,  when  one  would  secure  the  same  purpose. 

The  defense  also  insists  that  there  is  nothing  in  the  affida- 
vits of  witnesses  filed  with  the  information  to  justify  a  warrant 
for  the  arrest  of  the  defendant  upon  the  charge  of  maintain- 
ing a  nuisance,  and  as  the  information  is  sworn  to  by  the  county 
attorney  upon  information  and  belief  only,  there  is  no  foun- 
dation for  the  prosecution  of  the  defendant  on  the  fourth  count, 
and  the  motion  to  strike  it  from  the  information  should  have 
prevailed.  The  affidavits  do  not  specifically  charge  the  main- 
tenance of  a  nuisance,  but  they  contain  allegations  of  all  the 
elements  necessary  to  the  offense  of  maintaining  a  nuisance. 
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They  show  the  keeping  and  sale  of  liquor  at  a  certain  plaoe 
in  violation  of  law,  and  allege  that  the  place  is  kept  by  the 
defendant  and  Sim  Irvine.  We  think  the  evidence  filed  by 
the  county  attorney  with  the  information  sufficient,  together 
with  the  oath  of  the  county  attorney,  to  justify  the  warrant 
OD  the  charge  contained  in  the  fourth  count  of  the  informa- 
tion. 

II.  The  second  alleged  error  of  the  trial  court  consists  in 
the  reception  thereby  of  evidence,  over  the  objections  of  the 
defendant.  We  think  these  objections  were  based  upon  an 
imperfect  comprehension  of  the  scope  of  the  evidence  filed 
with  the  information.  This  evidence  is  very  broad,  and  an 
examination  thereof,  together  with  the  evidence  objected  to, 
satisfies  us  that  there  is  no  substantial  error  in  the  ruling  of 
the  trial  court  in  relation  thereto.  The  defendant  objects  to 
the  sixth  instruction,  and  says  it  is  not  warranted  by  the  tes- 
timony of  Scully  filed  with  the  information,  nor  by  his  evi- 
dence on  the  trial  of  the  case;  that  it  does  not  appear  that  he 
purchased  or  obtained  any  liquor  from  the  defendant  on  the 
15th  of  February,  1891.  It  is  true  his  statement  filed  with 
the  information,  and  his  evidence  on  the  trial,  shows  that  he 
got  the  liquor  of  Sim  Irvine.  But  the  statements  filed  with 
the  information  show  that  Sim  Irvine  and  the  defendant  to- 
gether kept  the  place  where  the  liquor  was  obtained,  and  the 
evidence  on  the  trial  of  the  case  conclusively  shows  not  only 
that  the  business  carried  on  at  the  place  described  in  each  of 
the  counts  of  the  information,  and  in  the  evidence  filed  there- 
with, was  the  joint  business  of  the  defendant  and  Sim  Irvine, 
but  that  they  were  jointly  concerned  in  the  conduct  thereof. 
Sales  were  made  by  each  in  the  presence  as  well  as  in  the  ab- 
sence of  the  other.  It  being  true,  as  the  evidence  conclusively 
shows,  that  the  defendant  owned  the  place  where  the  business 
was  carried  on,  and  had  a  joint  interest  with  Sim  Irvine  in  the 
liquors  kept  and  sold,  and  personally  joined  in  the  sale  there- 
of, she  not  only  approved  and  ratified  all  the  sales  made  by 
Irvine,  but  was  equally  responsible  under  the  law  with  him 
for  the  sales  made  by  him.     It  follows,  therefore,  that  she  was 

10  — 47KA8. 


Digitized  by  LjOOQ iC 


146 


SUPREME  COURT  OF  KANSAS. 


The  State  y.  MoLanghlin. 


responsible  for  the  sales  by  Irvine  to  Scully,  and  the  evidence 
of  such  sales  was  properly  admitted  to  establish  the  charge 
against  her,  and  the  sixth  instruction  was  supported  by  the 
evidence,  and  the  defendant  was  properly  convicted  on  the 
third  count. 

We  do  not  think  there  is  any  substantial  error  in  the  eighth 
instruction.  The  first  clause  of  the  eleventh  instruction  as  an 
abstract  statement  of  the  law  is  incomplete,  but,  when  consid- 
ered in  the  light  of  the  evidence  in  the  case,  we  do  not  think 
this  part  of  the  instruction  contains  any  material  error.  The 
jury  could  not  have  been  misled  to  the  injury  of  the  defend- 
ant, because,  as  above  stated,  the  evidence|oonclusively  shows 
that  the  defendant  not  only  had  a  joint  interest  in  the  liquors 
sold,  but  that  such  liqors  were  sold  indiseriminately  by  herself 
and  Irvine  for  the  benefit  of  bothy  and  therefore  sales  made 
by  Irvine  were  authorized  by  her,  which  rendered  her  equally 
responsible  with  him  for  such  sales.  There  is  no  error  in  the 
last  clause  of  the  eleventh  instruction.  *" 

We  do  not  think  the  first  instruction  asked  by  the  defend- 
ant properly  states  the  law.  We  think  the  same  evidence 
may,  at  the  same  time,  on  the  same  trial,  be  introduced  and 
considered  by  the  jury,  for  the  purpose  of  establishing  the 
illegal  sales  charged  in  the  first,  second  and  third  counts  of 
the  information,  and  also  for  the  purpose  of  proving  the 
charge  contained  in  the  fourth  count  thereof. 

We  do  not  think  the  second  instruction  asked  by  the  de- 
fendant properly  states  the  law,  because  we  believe  the  proof 
of  continued  sales  of  intoxicating  liquor  in  violation  of  law  by 
one  or  more  persons,  on  his  or  their  premises,  kept  by  hioi  or 
them,  is  sufficient  to  establish  the  fact  that  intoxicating  liquors 
were  kept  on  the  premises  for  unlawful  purposes. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

By  the  Court:    It  is  so  ordered. 

All  the  Justices  concurring. 


Digitized  by  LjOOQ IC 


/■g^AyKP-'i 


JULY  TERM,  1891.  147 

The  State,  ex  reL,  y.  Martindale. 


47    147| 

The  State  op  Kansas,  on  the  relation  of  John  N.  Ives,        -^r^i 
Attorney  General^  v.  William  Martindale  et  al.,  as        deo  loet 


Directors  of  the  State  Penitentiary,  et  al. 

EiOBT-HouB  Law — Officers  and  Employes  in  Penitentiary,  The  officers 
and  employee  mentioned  in  J  20,  chapter  162,  Laws  of  1891,  are  not 
embraced  in  the  provisions  of  chapter  114,  Laws  of  1891,  making  it 
nnlawfnl  for  laborers,  workmen,  mechanics,  or  other  persons,  em- 
ployed by  the  state  of  Kansas,  to  work  more  than  eight  hours  a  day. 

Original  Proceeding  in  Mandamus. 

Application  for  a  writ  of  mandamus  to  compel  the  di- 
rectors and  warden  of  the  state  penitentiary  to  comply  with 
the  eight-hour  law.  The  material  facts  are  stated  in  the 
opbion,  filed  October  10,  1891. 

John  N.  Ives,  attorney  general,  and  John  Martin,  for  plain- 
tiff. 

X.  B.  Kellogg,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Horton,  C.  J. :  This  is  an  original  proceeding  in  this  court, 
brought  by  the  state  npon  the  relation  of  the  attorney  general, 
against  the  directors  and  warden  of  the  state  penitentiary, 
praying  that  they  be  compelled  to  comply  with  the  provisions 
of  chapter  114  of  the  Session  Laws  of  1891,  commonly  called 
"the  eight-hour  law,"  in  the  employment  and  control  of  offi- 
cers and  employ^  working  in  the  state  penitentiary.  It  ap- 
pears from  the  stipulation  of  the  parties  that  several  of  the 
officers  and  other  employes  in  the  penitentiary  are  required 
and  permitted  to  work  more  than  eight  hours  per  day.  On 
the  part  of  the  plaintiff^  it  is  alleged  that  this  is  in  violation 
of  the  provisions  of  said  chapter  114.  Section  1  of  the  chap- 
ter reads: 

"That  eight  hours  shall  constitute  a  day's  work  for  all  la- 
borers, workmen,  mechanics,  or  other  persons,  now  employed, 
or  who  may  hereafter  be  employed  by  or  on  behalf  of  the  state 
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of  Kansas,  or  by  or  on  behalf  of  any  county,  city,  township, 
or  other  municipality  of  said  state,  except  in  cases  of  extraor- 
dinary emergency  which  may  arise  in  time  of  war,  or  in  cases 
where  it  may  be  necessary  to  work  more  than  eight  hours  per 
calendar  day  for  the  protection  of  property  or  human  life: 
Provided,  That  in  all  such  cases  the  laborer,  workmen,  me- 
'chanics,  or  other  persons  so  employed  and  working  to  exceed 
eight  hours  per  calendar  day,  shall  be  paid  on  the  basis  of 
eight  hours  constituting  a  day's  work :  Provided  further,  That 
not  less  than  the  current  rate  of  per  diem  wages  in  the  locality 
where  the  work  is  performed  shall  be  paid  to  laborers,  work- 
men, mechanics,  and  other  persons  so  employed  by  or  on  be- 
half of  the  state  of  Kansas,  or  any  county,  city,  township,  or 
other  municipality  of  said  state;  and  laborers,  workmen,  me- 
chanics and  other  persons  employed  by  contractors  or  sub- 
contractors in  the  execution  of  any  contract  or  contracts  within 
the  state  of  Kansas,  or  within  any  county,  city,  township,  or 
other  municipality  thereof,  shall  be  deemed  to  be  employed  by 
or  on  behalf  of  the  state  of  Kansas,  or  of  such  county,  city, 
township,  or  other  municipality  thereof." 

Section  2  of  the  chapter  provides,  among  other  things,  that — 

"It  shall  be  unlawful  for  any  such  corporation,  person  or 
persons  to  require  or  permit  any  laborer,  workman,  mechanic 
or  other  person  to  work  more  than  eight  hours  per  calendar 
day  in  doing  such  work,  or  in  furnishing  or  manufacturing 
such  material,  except  in  the  cases  and  upon  the  conditions 
provided  in  section  1  of  this  act." 

Section  3  further  provides,  that  any  person  guilty  of  vio- 
lating any  of  the  provisions  of  said  act  may  be  punished  for 
each  offense  "by  a  fine  not  less  than  $50,  nor  more  than 
$1,000,  or  by  imprisonment  not  more  than  six  months,  or  by 
both  a  fine  and  imprisonment." 

Conceding,  for  the  purposes  of  this  case,  that  chapter  114 
is  constitutional,  the  question  arises,  whether  its  provisions 
apply  to  any  oflScer  or  employ^  mentioned  in  the  act  of  1891 
relating  to  the  penitentiary.  Chapter  114  was  approved 
March  10,  1891,  It  took  effect  from  and  after  its  publica- 
tion in  the  statute  book.  This  was  on  the  20th  of  May,  1891. 
Chapter  152,  Laws  of  1891,  being  the  act  relating  to  the  state 
penitentiary,  was  approved  March  11,  1891,  but  took  effect 
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from  and  after  JuDe  30,  1891.     SectioD  20,  of  chapter  152, 
reads: 

"There  shall  be  paid  to  the  officers  of  the  penitentiary  the 
following  annual  salaries,  to  wit:  To  the  warden,  $2,500;  the 
deputy  warden,  $1,200;  the  clerk,  $1,200;  assistant  clerk, 
$720;  physician,  $1,400;  chaplain,  $1,000;  storekeeper,  $720 ; 
engineer,  $1,200;  first  assistant  engineer,  $900;  second  as- 
sistant engineer,  $720;  turnkey,  $720;  first  assistant  turnkey, 
|600;  second  assistant  turnkey,  $600;  superintendent  clothing 
department,  $600 ;  messenger,  $600 ;  steward,  $600;  yardmas- 
ter,  $600;  superintendent  of  building,  $720;  superintendent 
of  masonry,  $720;  matron,  $500;  assistant  matron,  $400 ;  36 
keepers,  $600  each,  $21,600;  11  night  watchmen  at  $600 
each,  $6,600 ;  farmer  and  gardener,  $600 ;  insane  ward  keeper, 
(600;  superintendent  of  mines,  $2,000;  engineer  of  mine,  $1,- 
000;  assistant  engineer  of  mine,  $900;  weigh  clerk,  $800; 
shipping  clerk,  $800;  pit  boss,  $820;  top  officer,  $720;  bot- 
tom officer,  $720;  two  fire  bosses  at  $720  each,  $1,440;  14 
mine-keepers  at  $700  each,  $9,800." 

It  is  now  insisted  upon  the  part  of  the  state  that  the  officers 
and  employes  referred  to  in  §  20  cannot  be  required  or  per- 
mitted by  the  directors  or  warden  of  the  penitentiary  to  work 
more  than  eight  hours  per  day.  We  do  not  agree  with  this 
oonclusion.  Chapter  152  is  the  latest  expression  of  the  leg- 
islature. Section  1  of  chapter  114,  the  earlier  law,  provides, 
among  other  things,  that  ''not  less  than  the  current  rate  of 
per  diem  wages  in  the  locality  where  the  work  is.  performed 
shall  be  paid  to  laborers,  workmen,  mechanics,  and  other  per- 
sons 80  employed  by  or  on  behalf  of  the  state  of  Kansas,  or 
any  county,  city,  township,  or  other  municipality  of  said  state." 
Considering  the  provisions  of  §20,  in  chapter  152,  this  pro- 
vision in  §1  of  chapter  114  cannot  be  carried  out  as  to  the 
persons  named  in  §  20,  if  force  is  given  to  all  the  provisions 
of  chapter  152,  and  especially  if  force  is  given  to  the  provi- 
sions of  §§  20  and  39.  The  last  section  provides  that  a  day's 
labor  of  a  convict  shall  be  10  hours;  and  the  statute  also  pro- 
vides that  the  board  of  directors  or  warden  shall  furnish 
guards  to  look  after  the  convicts  while  they  are  at  work.  Of 
course,  by  shifts  of  guards,  convicts  could  be  compelled  to 
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work  10  boars  a  day,  and  the  guards  eight  only;  but  it  is 
quite  probable,  if  the  l^islature  intended  that  the  employ^ 
in  the  penitentiary  should  work  only  eight  hours  a  day,  that 
a  like  limitation  would  have  controlled  the  day's  labor  of  a 
convict.  While  the  convicts  in  the  penitentiary  are  sentenced 
to  compulsory  labor,  the  rule  has  been  to  require  them  to  work 
only  the  same  hours  per  day  as  other  laborers.  There  are 
many  provisions  in  said  chapter  162  which  cannot  be  carried 
into  effect  in  the  penitentiary  if  full  force  is  given  to  the  pro- 
visions of  chapter  114.  *It  seems  to  us  clear  that  it  was  not 
the  intention  of  the  legislature  that  chapter  114,  Laws  of  1891, 
should  have  any  application  to  the  officers  or  employes  of  the 
penitentiary  mentioned  in  §  20  of  chapter  152.  Those  officers 
and  employ^  are  given  annual  salaries,  the  amount  for  each 
officer  and  employ^  is  specifically  stated,  and  the  amounts  have 
been  appropriated  by  the  legislature  without  specific  reference 
to  the  current  rate  of  per  diem  wages  in  the  locality  where 
the  work  is  to  be  performed.  Then,  again,  the  officers  and  em- 
ploy6s  mentioned  in  said  §20  of  chapter  152  are  paid  annual 
salaries,  and  not  per  diem  wages  for  each  day.  The  words 
"laborers,  workmen,  mechanics,  or  other  persons,"  in  §  1  of 
chapter  114,  evidently  do  not  embrace  any  officer  or  employ^ 
for  whom  an  annual  salary  has  been  specifically  named  and 
appropriated  by  the  legislature. 

Further,  chapter  114  is  a  penal  statute,  and  must  therefore 
be  strictly  construed.  It  cannot  be  extended  by  construction. 
Unless  it  necessarily  includes  the  officers  or  employes  men- 
tioned in  §  20  of  chapter  152,  or  some  one  of  them,  it  cannot 
apply  to  any  officer  or  employ6.  We  think  it  has  no  appli- 
cation to  any  officer  or  employ^  named  therein.  If  the  pro- 
visions of  chapter  114  were  applied  by  the  defendants  to  the 
penitentiary,  then  the  appropriations  of  1891  for  that  institu- 
tion are  wholly  insufficient,  and  it  is  hardly  possible  that  the 
legislature  intended  to  leave  it  in  a  crippled  condition.  It  was 
urged  upon  the  argument  on  behalf  of  the  state,  that  if  chap- 
ter 114  had  no  application  to  the  officers  or  employes  in  the 
penitentiary,  or  in  the  charitable  institutions  of  the  state,  its 
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provisioDS  would  scarcely  have  any  operatioo.  This  is  not 
correct,  because,  if  the  statute  is  constitutional,  it  will  apply 
to  laborers,  workmen,  mechanics,  or  other  persons  employed 
by  or  on  behalf  of  the  state,  in  many  cases  outside  of  the 
penitentiary  and  the  charitable  institutions,  and  also  to  many 
of  the  employes  of  counties,  cities  and  townships  of  the  state. 
(Section  1,) 

A  peremptory  writ  of  mandamus  will  be  denied,  and  the 
defendants  will  recover  their  costs. 

All  the  Justices  concurring. 


The  State  of  Kansas,  on  the  relation  of  John  N.  Ives,  At- 
iomey  GenercUy  v.  L.  K.  Kirk  et  al.,  as  Trustees  of  the 
State  Charitable  InstituMonSy  and  B,  D.  Eastman,  as  Su- 
perintendent of  the  Topeka  Insane  Asylum. 

Per  Curiam:  Upon  the  authority  of  The  State,  ex  reL,  v. 
Martindale  et  a/.,  just  decided,  the  peremptory  writ  of  man- 
daimis  will  also  be  denied  in  this  case,  and  judgment  rendered 
in  favor  of  the  defendants  for  their  costs.       • 


The  State  of  Kansas  v.  Frank  Woodruff. 

1.  Labobnt — Suffieient  Taking  and  Carrying  Away.  Where  a  per- 
son obtftinB  posseesion  of  a  horse  with  the  consent  of  the  owner,  by 
falsely  and  fraudulently  pretending  that  he  wants  to  use  him  a  short 
time  for  a  temporary  purpose,  and  wiU  return  him  to  the  owner  at 
a  specified  time,  when  in  fact  he  intends  to  and  does  wholly  deprive 
the  owner  of  the  horse  and  appropriates  him  to  his  own  use,  there  is 
such  a  taking  and  carrying  away  as  to  constitute  the  offense  of  grand 
larceny. 
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2.  Immaterial  Evidence.  The  admiBsion  of  improper  and  im- 
material eyidenoe,  not  prejudicial  to  the  complaining  party,  is  not  a 
ground  of  reversal. 

Appeal  from  Johnson  District  Court, 

Prosecution  for  grand  larceny.  From  a  conviction,  on 
May  15, 1891,  the  defendant,  Woodruffs  appeals.  The  opinion 
states  the  facts. 

F.  R.  OgQy  for  appellant. 

8.  D.  Scotty  county  attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  Frank  Woodruff  was  convicted  of  grand 
larceny.  The  information  was  filed  in  December,  1890,  and 
charged  Woodruff  with  stealing  a  roan  mare,  the  property  of 
F.  F.  Murray,  on  August  9, 1887,  and  alleged  that  since  about 
the  time  the  larceny  was  committed  Woodruff  had  been  a  fugi- 
tive from  justice  and  absent  from  the  state.  At  the  trial,  tes- 
timony was  given  that  Woodruff  came  to  the  house  of  J.  C. 
Murray  in  the  latter  part  of  July,  1887,  and  was  employed 
by  Murray  to  work  upon  his  farm.  On  the  morning  of  Au- 
gust 9,  1887,  he  was  sent  into  a  field  to  cut  corn  for  J.  C. 
Murray,  but  instead  of  doing  so  he  went  to  the  home  of  F.  F. 
Murray,  who  was  a  son  of  J.  C.  Murray,  and  told  him  that 
he  had  the  toothache  and  desired  to  go  to  Olathe  to  have  the 
tooth  extracted,  and  he  said  that  he  wanted  to  hire  a  horse  to 
ride  to  Olathe,  stating  that  he  would  return  the  animal  about 
noon  of  that  day.  Murray  consented,  and  assisted  in  sad- 
dling and  bridling  the  mare,  but  he  never  saw  the  mare  after- 
ward, and  never  saw  the  defendant  until  the  fall  of  1890, 
when  he  was  brought  from  Illinois  upon  requisition  of  the 
governor  of  the  state.  When  the  defendant  did  not  return 
at  noon  with  the  mare,  Murray  went  to  Olathe,  and  with  the 
aid  of  the  sheriff  made  a  fruitless  search  for  Woodruff  and  the 
mare.  He  was  not  seen  at  Olathe  on  that  day,  but  was  seen 
by  one  witness  in  possession  of  the  mare  at  the  town  of  Morse, 
Kansas.     The  mare  has  never  been  found  or  recovered. 
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The  defendant  insisted  that  under  these  facts  there  was  no 
such  trespass  and  taking  as  was  necessary  to  constitute  the  of- 
fense of  larceny;  and  he  asked  the  court  to  charge  the  jury 
that  if  he  obtained  the  possession  of  the  mare  with  the  consent 
of  the  owner,  and  afterward  appropriated  her  to  his  own  use, 
he  could  not  be  convicted  of  larceny.  The  court  instructed 
the  jury  as  follows : 

"  If  you  believe  from  the  evidence  that  defendant  obtained 
possession  of  the  mare  charged  in  the  information  to  have  been 
stolen  under  the  pretense  that  he  wanted  to  ride  to  Olathe, 
but  in  reality  with  intent  to  convert  her  to  his  own  use,  and 
to  deprive  the  owner  of  his  property,  that  would  be  a  suffi- 
cient taking  and  carrying  away  to  constitute  the  crime  of 
grand  larceny.^' 

Further  along  in  the  charge  the  court  instrQcted  that — 

"If  you  are  satisfied  from  the  evidence  beyond  a  reasonable 
doubt  that  the  owner  of  the  mare  alleged  to  have  been  stolen 
intended  only  to  part  with  the  possession  of  the  mare,  and 
not  with  the  ownership,  and  that  the  defendant  took  posses- 
sion of  the  mare  not  for  the  purpose,  as  he  stated,  of  riding  to 
Olathe  and  return,  but  with  intent  to  convert  the  mare  to  his 
own  use  and  to  deprive  the  owner  of  his  property  therein,  and 
that  in  pursuance  of  such  intent  he  did  convert  the  mare  to 
bis  own  use,  then  you  ought  to  find  the  defendant  guilty  of 
grand  larceny,  as  charged  in  the  information.^' 

The  instructions  given  by  the  court  were  warranted  by  the 
evidence,  and  correctly  stated  the  law  of  the  case.  To  con- 
stitute larceny  there  must  be  an  intentional  taking,  without 
the  consent  of  the  owner — an  intentional  fraud  and  appropria- 
tion of  the  property  to  the  use  of  the  defendant.  If  the  owner 
consents  to  part  with  the  property  there  can  be  no  larceny ; 
but  the  consent  must  be  free  and  voluntary.  Where  his  con- 
sent to  surrender  possession  for  some  temporary  and  legiti- 
mate purpose  is  obtained  by  a  trick  or  a  fraud,  and  the  taker 
intends  to  deprive  the  owner  of  his  property  and  convert  the 
same  to  his  own  use,  the  consent  is  a  nullity,  out  of  which  no 
legal  possession  or  right  of  possession  against  the  owner  can 
arise.     According  to  the  testimony  on  which  the  verdict  in 
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this  case  rests,  there  was  no  voluntary  surrender  of  the  pos- 
session of  the  property  for  the  purposes  intended  by  the  de- 
fendant ;  hence  the  taking  was  tortious  and  against  the  will 
of  the  owner.  The  jury  were  warranted  in  inferring  that  the 
defendant  never  intended  to  go  to  Olathe  for  the  purpose  of 
having  a  tooth  extracted,  and  never  intended  to  return  the 
mare  to  the  owner,  but  that  his  real  purpose  was  to  steal  the 
mare  and  convert  her  to  his  own  use.  According  to  the  tes- 
timony, he  never  went  to  Olathe,  never  returned  the  mare, 
and  it  appears  that  he  fled  from  Kansas  and  took  refuge  io 
the  state  of  Illinois,  remaining  there  until  he  was  found  and 
extradited  for  the  commission  of  this  offense.  We  think  that 
the  evidence  is  sufficient  to  sustain  the  verdict,  and  that  the 
defendant  has  no  cause  to  complain  of  the  chai*ge  of  the  court 
(The  State  v.  WiHiams,  35  Mo.  229;  The  State  v.  Chambs,  66 
Me.  477;  The  State  v.  Humphrey,  32  Vt  571 ;  People  v.  SAow, 
57  Mich.  403;  People  v.  SmaUman,  55  Cal.  185;  Smith  v. 
People,  53  N.  Y.  Ill ;  Miller  v.  CommonweaUhy  78  Ky.  16; 
People  V.  Smith,  23  Cal.  280;  English  v.  The  State,  15  S.  W, 
Rep.  649;  The  State  v.  Anderson,  25  Minn.  66;  12  Am.  & 
Eng.  Encyc.  of  Law,  770.) 

The  introduction  in  evidence  of  a  postal-card  notice  given 
by  the  sheriff,  offering  a  reward  for  the  stolen  mare,  giving  a 
description  of  her,  and  a  description  of  the  defendant,  is  an- 
other ground  of  complaint.  It  was  offered  in  connection  with 
the  evidence  of  the  under-sheriff,  who  testified  that  at  the  in- 
stance of  Murray,  and  while  he  had  the  warrant  in  his  hands, 
he  searched  for  the  defendant  and  the  mare  in  and  about 
Olathe,  and  to  aid  in  finding  them  they  had  printed  a  large 
number  of  such  postal  cards,  and  distributed  them  over  the 
states  of  Kansas  and  Missouri.  It  was  competent  to  show 
the  search  for  the  defendant,  and  that  he  fled  from  the  state, 
but  a  copy  of  the  printed  postals  which  were  mailed  was 
hardly  competent  evidence.  The  reception  of  the  notioe,  how- 
ever, was  not  prejudicial  to  the  defendant,  as  the  testimony 
conclusively  showed  that  he  obtained  the  mare  upon  the  rep- 
resentation that  he  was  going  to  Olathe,  that  he  did  not  go  to 
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Olathe^  that  he  never  retarned  the  mare  to  her  owner,  and 
that  he  fled  the  state  and  became  a  fugitive  from  justice. 
Under  such  a  state  of  facts,  the  reception  of  the  printed  postal 
was  immaterial  and  harmless. 

There  are  no  other  objections  which  require  notice,  and 
finding  no  error  in  the  record,  the  judgment  of  the  district 
court  will  be  affirmed. 

All  the  Justices  concurring. 


The  State  of  Kansas  v.  George  Eberline. 

1.  Etidbnob — No  Error,  The  evidenoe  examined,  and  foond,  that  no 
error  was  committed  in  exolnding  certain  testimony. 

2.  WxTMBSB — Oharaeter,  While  eyidenoe  of  a  witness's  bad  character 
for  Teracity  is  admissible,  snch  inquiry  most  be  confined  to  the  char- 
acter of  such  witness  for  truth  and  veracity. 

3.  Ihstbuotions — No  Error,  Instructions  given  and  refused  consid- 
ered, and  found  that  no  error  was  committed. 

Appeal  from  Johnson  District  Court. 
The  opinion  states  the  case. 

JoAn  T.  lAttle,  and  /.  0.  Piokeringy  for  appellant. 
John  N,  IveSy  attorney  general,  and  8.  D.  Scott,  county  at- 
torney, for  The  State;  F,  R.  Ogg,  of  counsel. 

Opinion  by  Green,  C.  :  This  was  a  criminal  prosecution, 
under  §  31  of  the  crimes  act.  The  defendant  was  charged 
with  carnally  knowing  Sallie  Eberline,  alias  Sallie  Fahner,  a 
female  child  under  the  age  of  eighteen  years.  He  was  con- 
victed in  the  district  court  of  Johnson  county  at  the  January 
term,  1891,  and  sentenced  to  the  penitentiary  for  a  term  of 
six  years.  He  appeals  from  that  judgment  and  sentence  to 
this  court,  and  the  following  errors  are  assigned :  First,  it  is 
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claimed  by  the  appellant  that  there  was  a  conspiracy  formed 
to  send  him  to  the  penitentiary,  and  that  this  fact  could  have 
been  established  to  the  satisfaction  of  the  jary,  had  the  court 
below  permitted  the  evidence  to  go  to  the  jury.  Second,  that 
it  was  competent  for  the  defendant  to  show  the  general  repu- 
tation of  the  prosecutrix  for  virtue  and  chastity,  but  that  the 
court  refused  to  permit  such  evidence  to  go  to  the  jury,  even 
for  the  purpose  of  affecting  the  weight  of  her  evidence.  Third, 
that  the  court  erred  in  refusing  the  fourth,  fifth  and  sixth  in- 
structions requested  by  the  appellant.  These  errors  we  shall 
consider  in  their  order. 

I.  There  was  no  evidence  upon  the  part  of  the  state  tend- 
ing to  show  any  conspiracy.  Upon  cross-examination  of  the 
prosecutrix,  she  was  asked  if  she  had  not  talked  with  a  man 
by  the  name  of  Snell  about  this  case,  and  the  state  interposed 
an  objection,  which  was  sustained  by  the  court,  and  this  is 
assigned  as  error.  This  evidence  was  immaterial.  The  wit- 
ness denied  that  there  had  been  any  effort  upon  the  part  of 
her  mother,  Snell  or  herself  to  injure  the  defendant;  and  any 
conversation  she  may  have  had  with  Snell  about  the  case  was 
irrelevant.  Snell  was  not  a  witness,  and  if  the  defendant  had 
desired  to  establish  some  foundation  for  a  conspiracy,  he  should 
have  asked  more  specific  questions. 

II.  It  is  insisted  that  it  was  competent  for  the  defendant 
to  prove  the  general  reputation  pf  the  prosecutrix  for  chastity 
and  virtue,  not  as  a  justification  or  an  excuse  for  the  crime, 
but  for  the  purpose  of  affecting  her  evidence.  We  do  not  so 
understand  the  rule.  While  evidence  of  a  witness's  bad  char- 
acter for  veracity  is  admissible,  the  inquiry  in  such  a  case  as 
this  must  be  confined  to  the  witness's  character  for  truth  and 
veracity.  {Taylor  v.  Clendening,  4  Kas.  525;  3  Am.  &  Eng. 
Encyc.  of  Law,  117,  and  authorities  there  cited.) 

III.  We  have  examined  the  instructions  given  by  the  court, 
and  also  those  refused,  and  also  the  observations  of  counsel 
concerning  them.  The  fourth  instruction  asked  and  refused 
was  covered  by  the  fourth  paragraph  of  the  general  charge  of 
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the  court.  The  fifth  instruction  requested  by  the  defendant 
did  not  state  the  rule  correctly.  It  was  not  necessary  for  the 
state  to  prove  force  under  §  31  of  the  crimes  act,  and  the  fact 
that  the  prosecutrix  claimed  that  force  was  used  was  wholly 
immaterial.  The  refusal  of  the  court  to  give  the  sixth  in- 
struction asked  for  was  no  ground  for  error.  The  court  had 
told  the  jury,  in  the  second  paragraph  of  its  charge,  that  car- 
nally and  unlawfully  knowing  a  female  under  the  age  of  18 
years  constituted  the  crime  with  which  the  defendant  was 
charged.  The  prosecutrix  had  testified  that  the  defendant 
had  had  sexual  intercourse  with  her.  The  language  of  the 
court  and  the  statements  of  the  prosecutrix  could  not  have 
been  misunderstood.  The  words  used  have  a  well-defined 
and  understood  meaning,  and  there  could  be  no  question  but 
that  the  jury  understood  what  was  meant. 

We  recommend  an  affirmance  of  the  judgment. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


In  the  matter  of  the  Petition  of  C.  L.  Swartz  for  a  Writ  of 
Habeas  Gorpus. 

1.  Laws — Enactment  k\\  laws  shall  be  enacted  by  bill.  (Gonst.,  art.  2, 
?20.) 

2.  Publication,  Laws  of  a  general  nature  are  not  in  force  un- 
til after  publication  thereof.  (Const.,  art.  2,  J  9.) 

3. Invalid  Publication.    The  publication  of  an  act,  omitting 

the  enacting  clause,  is  not  a  valid  publication  thereof. 

4.  PsosBouTiOM,  Premature,  Prosecution  under  an  act  not  yet  pub- 
lished is  prematurely  brought. 

Original  Proceeding  in  Habeas  Corpus. 

The  case  is  sufficiently  stated  in  the  opinion,  filed  October 
10, 1891. 
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H.  L.  Strohniy  for  petitioDer. 

J,  N.  Ives,  attorney  general,  and  R.  B.  Welch,  county  attor- 
ney, for  respondent. 

Opinion  by  Strang,  C.  :  At  the  April  term,  1891,  of  the 
district  court  of  Shawnee  county,  the  grand  jury  thereof  re- 
turned an  indictment  containing  three  counts  against  C.  L. 
Swartz,  charging  him  with  having  in  said  county  published, 
circulated  and  had  in  his  possession  the  Kansas  City  Sunday 
Sun,  a  newspaper  devoted  largely  to  the  publication  of  scan- 
dals, lechery,  assignation,  intrigues  between  men  and  women, 
and  immoral  conduct  of  persons.  May  8,  1891,  warrants 
were  issued  on  said  indictment,  upon  which  the  said  C.  L. 
Swartz  was  arrested,  taken  and  held  in  custody  of  the  sheriff 
of  said  county.  Afterward,  May  16, 1891,  the  defendant  ap- 
plied to  this  court  for  his  discharge  from  said  arrest  upon 
habeas  corpus,  alleging,  among  other  reasons  for  his  discharge, 
the  following,  to  wit:  That  the  act  of  the  legislature  under 
which  said  indictment  was  found  was  not  in  force  at  the  time 
said  indictment  was  found,  nor  when  the  offenses  therein 
charged  are  alleged  to  have  been  committed,  for  the  reason 
that  said  act  had  not  at  such  times  been  published.  The  in- 
dictment was  found  at  the  April  term,  1891,  and  it  charges 
that  the  offenses  complained  of  were  committed  during  said 
month  of  April.  An  examination  of  the  subject  shows  either 
that  a  resolution  of  the  legislature  prescribing  against  the  acts 
alleged  in  the  indictment  in  the  case  against  the  petitioner 
was  published  March  21,  1891,  or  that  an  attempt  was  made 
to  publish  an  act  of  the  legislature  on  that  day,  which  publica- 
tion omitted  an  essential  part  of  said  act,  to  wit,  the  enacting 
clause.  If  there  was  an  attempt  on  the  part  of  the  l^islature 
to  create  a  crime  and  provide  for  the  punishment  thereof  by 
resolution,  such  attempt  is  in  violation  of  §  20  of  article  2  of 
the  constitution,  which  provides  that  **No  law  shall  be  en- 
acted except  by  bill."  If,  as  we  believe,  there  was  simply  a 
mistake  in  the  publication  of  the  act  on  the  21st  day  of  March 
by  omitting  the  proper  enacting  clause,  and  the  act  was  not 
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Properly  and  legally  published  until  May  16, 1891,  then  such 
act  was  not  in  foroe  at  the  time  the  said  indictment  was  found 
against  the  petitioner,  nor  when  the  offenses  therein  charged 
are  alleged  to  have  been  committed.  ''No  law  of  a  general 
*  nature  shall  be  in  force  until  the  same  be  published.^'  (Const, 
art.  2,  §  3.)  The  publication  of  an  act  of  the  legislature^ 
omitting  the  enacting  clause  or  any  other  essential  part  thereof, 
is  DO  publication  in  law.  The  enacting  clause  of  all  laws 
shall  be,  "  Be  it  enacted  by  the  legislature  of  the  state  of  Kan- 
sas." (Const.,  art.  2,  §  20.)  The  law  not  being  in  force  when 
the  indictment  was  found  against  the  petitioner,  nor  when  the 
acts  complained  of  therein  were  done,  the  petitioner  could  not 
have  been  guilty  of  any  crime  under  its  provisions,  and  is^ 
therefore,  so  far  as  this  indictment  is  concerned,  entitled  to 
his  discharge. 

There  is  another  indictment  mentioned  in  the  return  of  the 
sheriff,  a  copy  of  which  is  also  attached  to  the  petition  in  the 
case.    But,  so  far  as  we  know,  no  warrant  has  been  issued 
thereon.     Both  the  warrants  attached  to  the  sheriff's  return 
and  also  to  the  petition  in  the  case  show  that  they  were  issued 
upon  the  indictment  already  considered.     The  second  indict- 
ment charges  a  misdemeanor.     The  charge  in  each  of  the 
warrants  attached  to  the  sheriff's  return,  and  under  which  he 
says  he  held  the  petitioner,  is  a  felony.     It  not  appearing  that 
the  petitioner  has  been  arrested,  or  is  held  upon  any  warrant 
under  the  second  indictment,  we  think  he  is  entitled  to  his 
discharge.     As  the  act  under  which  the  petitioner  was  pro- 
ceeded against  in  the  district  court  was  properly  published  on 
May  16, 1891,  and  other  prosecutions  may  follow  under  its 
provisions,  we  suggest  that  the  paper,  the  publication  of  which 
is  complained  of,  or  so  much  of  it  as  contains  the  matter 
complained  of,  shall  be  attached  to  any  new  complaint  which 
may  be  made. 

We  recommend  that  the  application  of  the  petitioner  be 
«/ojred,  and  an  order  for  his  discharge  entered. 
^  ^fae  Court:  It  is  so  ordered. 
4/i   tlxe  Justices  concurring. 
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The  State  of  Kansas  v.  Joseph  J.  Spendlove. 

MuBDEB — Amended  Information — Practice,  An  information  was 
filed  charging  the  defendant  with  mnrder  in  the  first  degree.  Sub- 
sequently the  defendant  was  tried,  oonyioted,  and,  upon  appeal  to 
the  supreme  court,  the  conviction  was  set  aside  and  a  new  trial 
granted.  Thereafter,  the  eounty  attorney,  without  consent  of  the 
court,  and  without  notice  to  or  the  consent  of  the  defendant,  filed 
an  amended  information,  also  charging  the  defendant  with  murder 
in  the  first  degree.  The  defendant  made  no  motion  to  strike  the 
amended  information  from  the  files,  but  filed  a  motion  to  quash, 
upon  the  ground,  among  others,  that  the  information  was  filed  with- 
out leave  of  the  court  and  without  notice  to  him  or  his  consent. 
After  the  motion  to  quash  was  filed,  and  before  it  was  passed  upon 
by  the  court,  the  prosecution  obtained  leave  of  ^he  court  to  indorse 
the  names  of  additional  witnesses  upon  the  amended  information. 
The  defendant  objected,  but  notified  the  court  that  he  desired  a  copy 
of  the  amended  information  to  be  served  upon  him.  Subsequently, 
he  refused  to  plead  to  the  amended  information,  and  asked  to  be 
tried  upon  the  old  information.  The  court  directed  a  plea  of  not 
guilty  to  be  entered  for  the  defendant  upon  the  new  or  substituted 
information,  and  required  him  to  be  tried  thereon.  He  was  subse- 
quently convicted  of  manslaughter  in  the  first  degree.  Held,  That 
the  amended  or  substituted  information  must  be  considered  as  oc- 
cupying the  same  position  after  the  indorsements  of  the  names  of 
additional  witnesses  thereon  and  the  refusal  to  quash,  as  if  the  court 
had  expressly  allowed  the  information  to  be  amended  or  substituted 
and  filed. 

Statute,  Construed,  Section  12,  chapter  81,  of  the  act  relating  to 
crimes  and  punishments,  ( ^  2138,  Qen.  Stat,  of  1889,)  is  expressly 
applicable  to  all  crimes  or  misdemeanors,  not  amounting  to  felony, 
and  an  assault  and  battery  is  within  the  statute.  Intentional  vio- 
lence upon  the  person  killed  is  not  excluded  by  the  statute. 
Judgment —  Technical  Errors.  Judgment  must  be  given  in  the  su- 
preme court  upon  appeal  in  criminal  cases  without  regard  to  tech- 
nical errors  or  instructions  which  do  not  affect  the  substantial  rights 
of  the  parties. 

Appeal  from  Shawnee  District  Court. 

Prosecution  for  murder  in  the  first  degree.  From  a  coo- 
iction  for  manslaughter  in  the  first  degree,  at  the  January 
rm,  1891,  the  defendant,  Spendlove^  appeals.     The  facts  are 
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substantially  stated  in  The  State  v,  Spendlove,  44  Kas.  1-11, 
and  iQ  the  opinioD  herein,  filed  on  October  10,  1891. 

A,  H,  Case  J  J,  8.  Enamingerj  and  Char  lea  Curtis,  for  ap- 
pellant. 

John  N,  IveSy  attorney  general,  and  R.  B.  Welch,  county 
attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  An  information  was  filed  in  the  district 
court  of  Shawnee  county  charging  Joseph  J.  Spendlove  with 
murder  in  the  first  degree,  in  killing  and  murdering  Gustave 
Werner.  He  was  tried  at  the  September  term,  1889,  of  the 
district  court  of  said  county,  convicted  of  murder  in  the  second 
degree,  and  sentenced  to  imprisonment  for  the  term  of  21 
years.  He  appealed,  and  this  court  reversed  the  judgment  at 
its  January  term,  1890.  {The  State  v.  Spendlove,  44  Kas.  1-11.) 
After  the  case  was  reversed,  and  on  the  27th  day  of  Septem- 
der,  1890,  without  leave  of  court  and  without  notice  to  the 
defendant,  the  county  attorney  filed  an  amended  information, 
in  which  he  chained  the  defendant  with  murder  in  the  first 
d^ree.  The  defendant  filed  a  motion  to  quash  this  amended 
information,  and  set  up,  with  others,  the  following  reason : 
"That  said  amended  information  was  filed  by  the  county  at- 
torney after  the  defendant  had  entered  a  plea  of  not  guilty  in 
the  case,  and  without  leave  of  the  court,  and  without  the  no- 
tice, knowledge  or  consent  of  the  defendant.^'  After  the 
motion  to  quash  was  filed,  but  before  it  was  passed  upon,  the 
prosecution  applied  to  the  court  to  indorse  the  names  of  addi- 
tional witnesses  upon  the  amended  information.  The  de- 
fendant objected,  but  the  court  granted  the  application,  and 
thereupon  the  defendant  excepted,  and  gave  notice  that  unless 
another  copy  of  the  amended  information,  with  the  additional 
names  indorsed  thereon,  was  served  upon  the  defendant,  he 
would,  at  the  proper  time,  object  to  being  tried  upon  the 
amended  information.  The  motion  to  quash  was  overruled 
by  the  court,  to  which  ruling  the  defendant  at  the  time  ex- 

11— 47KA8. 
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oepted^  The  defendant  demanded  a  trial  upon  the  old  infor- 
mation, refused  to  plead  to  the  amended  information,  and 
objected  to  the  introduction  of  evidence  under  the  amended 
information.  All  of  these  motions  were  overruled  by  the 
court,  and  excepted  to  by  the  defendant.  He  was  tried  upon 
the  amended  information,  found  guilty  of  manslaughter  in  the 
first  degree,  and  sentenced  to  imprisonment  in  the  penitentiary 
for  16  years.  From  this  he  appeals  to  this  court. 
Section  72  of  the  criminal  procedure  reads: 

^'An  information  may  be  amended  in  matter  of  substance 
or  form  at  any  time  before  the  defendant  pleads,  without  leave. 
The  information  may  be  amended  on  the  trial  as  to  all  matters 
of  form,  at  the  discretion  of  the  court,  when  the  same  can  be 
done  without  prejudice  to  the  rights  of  the  defendant  •  No 
amendment  shall  cause  any  delay  of  the  trial,  unless  for  good 
cause,  shown  by  affidavit." 

It  has  already  been  decided  by  this  court  that,  after  a  new 
trial  has  been  granted,  the  attorney  for  the  state,  with  consent 
of  the  court,  may  enter  a  nolle  prosequi^  and  thereafter  the  de- 
fendant may  be  put  upon  his  trial  and  convicted  upon  a  new 
information,  charging  the  identical  offense  set  forth  in  the 
prior  one.  {The  State  v.  Hart,  33  Kas.  218.)  The  amended 
information  in  this  case  was  filed  on  the  27th  of  September, 
1890.  The  motion  to  quash  was  filed  on  the  13th  day  of  De- 
cember, 1890.  This  motion  was  overruled  on  the  26th  day  of 
January,  1891.  No  motion  was  made  to  strike  the  amended 
information  from  the  files.  When  the  motions  to  indorse  ad- 
ditional names  and  to  quash  the  amended  information  were 
presented  to  the  court,  the  court's  attention  was  thereby  called 
to  the  matters  contained  in  the  new  information,  and  when 
one  motion  was  allowed  and  the  other  overruled,  the  court 
thereby  gave  permission  for  the  new  information 
*  amended  In-     to  bc  substitutcd  for  the  old  one.     The  amended 

formation. 

information,  therefore,  was  filed  with  leave  of  the 
court.  From  and  after  January  26,  1891,  the  amended  infor- 
mation occupied  the  same  position  as  if  the  court  had  expressly 
allowed  it  to  be  filed.     When  the  defendant  refused  to  plead 
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to  this  ioformatioD,  the  court  properly  directed  a  plea  of  not 
guilty  to  be  entered.  The  amended  information  was  filed  in 
ample  time,  and  as  the  trial  court  permitted  the  same  to  be 
substituted,  no  error  prejudicial  to  the  rights  of  the  defendant 
can  be  fairly  founded  upon  the  rulings  of  the  court  in  refusing 
to  try  the  defendant  upon  the  original  information,  or  in  re- 
quirmg  the  defendant  to  be  tried  upon  the  amended  or  substi- 
tuted information. 

Upon  the  trial,  after  instructing  the  jury  concerning  murder 
in  the  first  and  the  second  degrees,  the  district  court  further 
bstructed  the  jury  that — 

''Next,  as  to  manslaughter  in  the  first  degree.  To  consti- 
tute manslaughter  in  the  first  degree,  the  act  must  be  the  kill- 
ing'of  a  human  being  without  a  design  to  effect  death,  by  the 
act,  procurement,  or  culpable  negligence  of  another  person, 
while  such  other  person  is  engag^  in  the  perpetration  of,  or 
attempting  to  perpetrate,  some  crime  or  misdemeanor,  not 
amounting  to  felony,  in  case  where  such  killing  would  be  mur- 
der at  the  common  law.  ...  In  this  case  Joseph  J.  Spend- 
love  is  charged  with  the  crime  of  murder  in  the  first  degree, 
as  recited  in  the  amended  information,  and  while  this  is  nom- 
inally the  charge  made  in  the  amended  information,  in  contem- 
plation of  law,  however,  it  includes  the  charge  of  murder  in 
the  second  degree,  and  the  charge  of  manslaughter  in  each  of 
the  four  degrees  described  in  the  statutes  of  the  state,  as  already 
explained,  and  the  amended  information  would  allow  a  ver- 
dict of  guilty  in  any  of  these  minor  offenses,  provided  the  evi- 
deuce  in  the  case  would  warrant  such  a  verdict.  ...  If 
the  guilt  of  the  defendant  is  not  proven  to  be  that  of  murder 
in  the  first  degree  or  second  degree,  or  of  manslaughter  in  the 
first  degree,  beyond  a  reasonable  doubt,  then  you  may  proceed 
to  inquire  whether  he  is  guilty  of  manslaughter  in  the  second 
degree." 

These  instructions  were  properly  excepted  to.  It  is  con- 
tended upon  the  part  of  the  defendant  that  it  was  error  to  give 
tbe  instructions  referred  to,  and  it  is  further  contended  that 
there  was  no  evidence  introduced  upon  the  trial  proving  or 
tending  to  prove  a  case  of  manslaughter  in  the  first  degree. 
We  are  therefore  called  upon  to  construe  §  12  of  chapter  31, 
of  the  act  r^ulating  crimes  and  punishments.  (Gen.  Stat,  of 
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1889,  1 2133.)     That  is  the  section  under  which  the  defend- 
ant  was  convicted.     It  reads : 

^^The  killing  of  a  human  being,  without  a  design  to  effect 
death,  by  the  act,  procurement  or  culpable  negligence  of  an- 
other, while  such  other  is  engaged  in  the  perpetration,  or  at- 
tempt to  perpetrate,  any  t^rime  or  misdemeanor,  not  amounting 
to  a  felony,  in  cases  when  such  killing  would  be  murder  at 
the  common  law,  shall  be  deemed  manslaughter  in  the  first 
degree." 

This  section  appears  in  chapter  48  as  §  7  of  the  Territorial 
Laws  of  Kansas  for  1865.  It  has  been  continued  in  force 
since  that  time.  (Terr.  Stat  of  Kas.  1869,  ch.  28,  §  7;  Comp. 
Laws  of  1862,  ch.  33,  §  7;  Gen.  Stat,  of  1868,  ch.  33,  §  12; 
Comp.  Laws  of  1879,  ch.  31,  §12;  Gen.  Stat  of  1889, 1 2133.) 

In  support  of  the  contention  of  the  defendant,  it  is  said 
that  §12  of  chapter  31  was  borrowed  from  Missouri;  that,  as 
the  supreme  court  of  that  state  has  decided  that,  to  bring  a 
case  under  this  statute  within  manslaughter  in  the  first  degree, 
it  is  necessary  to  show  the  accused  was  committing,  or  at- 
tempting to  commit,  some  misdemeanor  other  than  intentional 
violence  upon  the  person  killed ;  that  the  facts  in  this  case 
conclusively  establish  that  the  instruction  concerning  man- 
slaughter in  the  first  degree  was  wholly  applicable;  and  that 
the  verdict  was  without  any  evidence  whatever  to  support  it 
The  claim  is,  that  the  jury  might  as  well  have  found  the  de- 
fendant guilty  of  manslaughter  in  the  first  degree  in  assisting 
Werner  in  the  commission  of  self-murder,  or  of  manslaughter 
in  the  first  degree  for  the  willful  killing  of  an  unborn  child. 

Our  statute  was  evidently  taken  from  Missouri,  as  the  Mis- 
souri statute  is  identical  with  it  (Rev.  Stat.  Mo.  1879,  §  1238.) 
But  the  rule  of  Bemis  v.  Becker,  1  Kas.  217,  that  whatever 
construction  has  been  given  to  the  statute  by  the  courts  of 
Missouri  must  follow  it  to  this  state,  does  not  hold  good,  be- 
cause the  supreme  court  of  Missouri,  prior  to  1855,  when 
this  statute  was  incorporated  into  the  body  of  the  criminal 
laws' of  Kansas,  had  not  judicially  construed  or  interpreted 
it.     In  1871,  long  after  the  statute  referred  to  was  first  adopted 
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bj  the  legislature  of  KaDsas,  the  supreme  court  of  Missouri, 
in  The  State  v.  Sloan,  47  Mo.  604,  construed  the  statute  as 
before  stated.  In  support  of  its  decision  it  referred  to  the 
following  cases  from  New  York:  The  People  v,  Butler,  3 
Parker's  Crim.  Rep.  377;  The  People  v.  Sheehan,  49  Barb. 
217;  The  People  v.  Rector ,  19  Wend,  605.  In  The  State  v. 
Downs,  91  Mo.  19,  decided  in  1886,  the  case  of  The  State  v. 
Sloan  was  approved. 

From  1838  to  1887,  and  for  some  time  after  that  year. 
New  York  had  a  statute  similar  to  the  statute  of  Missouri 
and  our  own.  ( 2  N.  Y.  R.  S.  656-7.)  Since  then  the  statute 
has  been  changed  in  New  York,  and  manslaughter  in  the  first 
degree  is  now  defined  as  follows: 

"In  a  case  other  than  one  of  those  specified  in  the  §§  183, 
184,  and  186,  homicide,  not  being  justifiable  or  excusable,  is 
manslaughter.  Such  homicide  is  manslaughter  in  the  first  de- 
gree, when  committed  without  a  design  to  effect  death,  either, 
(1)  by  a  person  engaged  in  committing,  or  attempting  to  com- 
mit, a  misdemeanor,  affecting  the  person  or  property  either  of 
the  person  killed,  or  of  another;  (2)  in  the  heat  of  passion, 
bat  in  a  cruel  and  unusual  manner,  or  by  means  of  a  danger- 
ous weapon.''  (Vol.  2,  N.  Y.  Rev.  Stat,  of  1890,  page  1382.) 

All  of  the  decisions  referred  to  by  the  Missouri  supreme 
court  are  decisions  of  inferior  courts  in  the  state  of  New  York, 
excepting  the  case  of  The  People  v.  Rector,  19  Wend.  605. 
In  that  case,  Cowen,  J.,  expressed  one  opinion.  Bronson, 
J.,  delivered  a  different  opinion,  and  the  chief  justice  finally 
decided  the  case,  principally  agreeing  with  Bronson,  J.,  but 
saying  little,  if  anything,  concerning  the  construction  of  the 
statute  relating  to  manslaughter  in  the  first  degree. 

In  the  case  of  Darry  v.  The  People,  10  N.  Y.  120  (1854), 
opinions  were  delivered  by  Selden,  J.,  Denio,  J.,  and  Parker, 
J.,  favoring  a  new  trial.  Three  other  members  of  the  court 
of  appeals  concurred  in  their  views,  and  reversed  the  judg- 
ment of  the  supreme  court. 

Selden,  J.,  in  referring  to  The  People  v.  Rector,  19  Wend. 
569,  said: 

"This  subdivision  was  incidentally  and  partially  consid- 
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ered,  but  the  examination  given  to  it  was  cursory  merely,  and 
no  attempt  was  made  to  subject  it  to  the  rigid  analysis  which 
is  indispensable  to  the  development  of  its  true  meaning.'^ 

Denio^  J.,  in  his  opinion  said : 

'^I  have  not  overlooked  the  opinions  incidentally  expressed 
by  Chancellor  Walworth  and  Mr.  Justice  Bronson,  in  The 
People  V.  White,  ( 24  Wend.  520,)  and  in  The  People  v.  Bedor, 
(19  Wend.  569.)  In  neither  of  these  cases  was  this  question 
presented;  and  in  both  of  their  opinions,  those  learned  judges 
were  dissentients  from  the  judgment  of  the  court  upon  the 
points  decided  in  those  cases." 

Parker,  J.,  in  criticising  The  People  v.  Rector j  19  Wend. 
591-608,  said  : 

''But  it  has  been  said  that  the  6th  section  of  the  statute 
defining  manslaughter  in  the  first  degree  is  not  applicable  to  a 
case  where  the  party  causing  death  without  design  is  engaged 
in  an  assault  and  battery.  I  find  no  warrant  for  such  a  posi- 
tion. No  exception  of  that  offense  is  made  in  the  statute.  The 
langua^  is,  'the  killing  of  a  human  being,  without  a  design 
to  effect  death,  by  the  act,  procurement,  or  culpable  negligence 
of  another,  while  such  other  is  engaged :  (1 )  in  the  perpetration 
of  any  crime  or  misdemeanor  not  amounting  to  a  felony;  or, 
(2)  in  an  attempt  to  perpetrate  any  such  crime  or  misdemeanor, 
in  cases  where  such  killing  would  be  murder  at  the  common 
law,  shall  be  manslaughter  in  the  first  degree.'  This  section 
is  thus  made  expressly  applicable  to  all  crimes  and  misde- 
meanors not  amounting  to  felony,  and  it  is  certain  an  assault 
and  battery  is  one.  The  statute  nowhere  confines  this  section 
and  the  third  subdivision  of  the  section  defining  murder  to 
other  offenses  than  those  of  intentional  violence.  It  is  said 
that  this  plain  construction  of  the  act  would  make  every  case 
murder,  because,  being  engaged  in  an  assault,  and  death  ensu- 
ing, it  becomes  the  felony  of  manslaughter,  and  being  engaged 
in  such  felony,  and  death  ensuing,  it  is  murder.  But  it  leads 
legitimately  to  no  such  result.  The  intent  regulates  the  crime, 
unless  otherwise  provided.  If  the  party  intends  an  assault 
and  battery,  and  death  ensues  without  design,  he  is  guilty  of 
manslaughter.  If  he  intends  a  mayhem  or  other  felony  to  the 
person,  and  death  ensues  without  design,  it  is  murder.  .  .  . 
It  is  objected,  that  if  my  construction  of  the  first  degree  of 
manslaughter  is  correct  it  would  cover  every  other  d^ree  of 
manslaughter.     For  in  every  case  provided  for  in  the  lower 
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degrees  there  is  also  an  assault  and  battery,  and  death  ensues. 
I  answer,  the  geueral  description  in  the  first  degree  cannot  be 
considered  as  applicable  to  cases  particularly  described  in  the 
lower  degrees.  The  first  degree  gives  the  general  desription; 
the  lower  degrees  the  exceptions,  as  where  the  act  is  done  in 
the  heat  of  passion,  etc.  It  is  far  more  consistent  to  hold  that 
the  description  in  the  first  degree  does  not  apply  to  cases  de- 
fioribed  in  the  second  and  third  degrees,  than  to  hold  it  is  not 
applicable  to  any  case  of  assault  and  battery  where  death  en- 
snes.  There  is  much  less  violence  done  to  the  language  of  the 
section  by  my  construction  than  by  that  against  which  I  con- 
tend. There  is  reason  in  holding  that  the  first  section,  being 
in  general  terms,  is  not  applicable  to  cases  specially  described. 
Though  within  the  general  language,  it  may  well  be  supposed 
the  legislature  did  not  intend  to  include  them,  because  they 
are  provided  for  specially  in  other  sections.  But  it  seems  to 
me  it  is  refusing  obedience  to  the  statute  to  say  that  it  is  not 
intended  to  be  applied  to  any  case  of  assault  and  battery,  when 
no  exception  of  that  offense  is  made.'^ 

Heretofore  we  have  never  been  called  upon  to  construe  said 
§12.  It  is  an  original  question  with  us.  The  decisions  of 
Missouri  were  made  subsequent  to  the  adoption  of  our  statute; 
therefore  they  are  not  conclusive.  The  Missouri  supreme 
court  has  followed  certain  decisions  of  New  York,  and  con- 
strued its  statute  according  to  those  decisions.  If  we  are  to 
go  to  New  York  for  decisions  construing  this  statute,  the  views 
of  the  judges  in  Barry  \\  The  People^  supra,  are  more  satisfac- 
tory to  us  than  any  others.  We  prefer  to  take  the  construction 
of  the  statute  by  the  highest  court  of  the  state,  rather  than 
from  inferior  tribunals.  The  statute  is  "expressly  applicable 
1  staiote  con-  ^^  *'^  crimcs  or  misdemeanors  not  amounting  to 
'*™*^*  a   felony,  and  an  assault  and    battery  is  one." 

There  are  no  exceptions  as  to  any  crime  less  than  a  felony. 
Intentional  violence  upon  the  person  killed  is  not  excluded. 
If  we  follow  the  Missouri  construction,  we  virtually  wipe  out 
said  §  12,  because,  as  judicially  interpreted  by  that  coart,  it 
can  have  but  little  operation.  We  therefore  conclude  that  the 
instructions  referred  to  were  not  inapplicable  to  the  case,  and 
that  there  was  sufficient  evidence  introduced  upon  the  trial  to 
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authorize  the  jury  to  find  the  defendaut  guilty  of  manslaughter 
in  the  first  degree. 

The  defendant  requested  the  district  court  to  give  the  fol- 
lowing instruction : 

^'The  law  at  the  outset  clothes  the  defendant,  in  a  criminal 
case  involving  the  charge  of  murder,  with  the  presumption  of 
innocence,  and  when  the  proof  tends  to  overthrow  this  pre- 
sumption and  to  fix  upon  the  defendant  the  perpetration  of 
such  a  crime,  the  latter  is  permitted  to  support  the  original 
presumption  of  innocence  by  proof  of  good  character  for  peace 
and  quietness,  and  the  good  character  of  the  defendant  for 
peace  and  quietness  is  itself  a  fact  in  the  case.  It  is  a  circum- 
stance tending,  in  a  greater  or  less  degree,  to  establish  his 
innocence.  And  therefore,  in  the  present  case,  the  good  char- 
acter of  the  defendant,  if  proven  to  your  satisfaction,  is  to  be 
considered  by  you,  in  connection  with  the  other  facts  in  this 
case,  in  determining  the  guilt  or  innocence  of  the  defendant.'' 

The  court  refused  this  instruction,  but  gave  the  following: 

"There  has  been  evidence  offered  by  the  defendant  respect- 
ing his  good  character  as  a  peaoeable,  orderly,  law-abiding 
citizen.  Such  evidence  is  competent  and  proper  to  be  con- 
sidered by  the  jury,  in  connection  with  the  other  evidence  in 
the  case,  in  determining  the  guilt  or  innocence  of  the  defend- 
ant respecting  the  matters  charged  against  him.  Such  evi- 
dence is  particularly  important  for  the  defendant  in  cases 
where  there  may  be  doubt  as  to  his  guilt,  and  in  all  such  cases 
good  character,  if  clearly  proven,  should  resolve  such  doubt, 
whatever  it  may  be,  in  favor  of  the  defendant ;  but  in  cases 
where  all  the  evidence  in  the  case  clearly  shows  guilt  beyond 
a  reasonable  doubt,  then  former  good  character  would  be  of 
little  avail." 

The  instruction  given,  as  was  stated  in  The  State  v.  Doug- 
lasSy  44  Kas.  618,  is  subject  to  criticism.  Evidence  in  crim- 
inal cas^  of  the  good  character  of  the  defendant  may  be 
introduced  for  the  purpose  of  disproving  guilt;  and  if,  upon 
the  whole  of  the  evidence  introduced,  including  that  of  the, 
good  character  of  the  defendant,  the  jury  entertain  a  reason- 
able doubt  as  to  the  defendant's  guilt,  he  should  be  acquitted. 
(3  Am.  &  Eng.  Encyc.  of  Law,  110,  111.)  But  the  instruc- 
tion given  is  not  as  bad  as  those  condemned  in  Kistier  v.  The 
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Staie,  54  Ind.  400,  and  The  People  v.  DoggeU,  62  Cal.  27.  In 
the  Kistler  case,  the  court  instructed  the  jury  that  "  where  the 
guilt  is  positively  proven,  then  good  character  will  not  benefit 
the  defendant."  In  the  Doggett  case,  the  court  instructed 
the  jury  ^'that  good  character  was  only  applicable  in  doubtful 
cases  to  turn  the  scale,  when  the  jury  was  in  doubt,  from  the 
other  evidence,  as  to  whether  the  defendant  was  guilty  or  not." 
The  last  two  or  three  lines  of  the  instruction  given  ought  to 
have  been  omitted,  but  we  are  unwilling  to  say  that  the  in-* 
struction  was  so  erroneous  or  misleading  as  to  demand  a  new 
trial. 

After  the  district  court  had  instructed  the  jury  at  very  great 
length  concerning  murder  in  the  first  and  the  second  degree, 
and  the  various  degrees  of  manslaughter,  it  further  instructed 
the  jury  as  follows: 

''If  you  do  not  find  beyond  a  reasonable  doubt  that  the  de- 
fendant, Spendlove,  deliberately  fired  a  shot  at  Werner  in  the 
front  room  of  the  building,  and  that  Werner  retreated  in  at- 
tempting to  get  away  from  the  defendant  into  another  room, 
and  that  the  defendant,  Spendlove,  followed  the  deceased  to  the 
door  or  opening  into  another  room  for  the  purpose  of  further 
assaulting  the  deceased ;  or  if  you  have  a  reasonable  doubt 
upon  either  of  these  propositions,  then  if  Spendlove  did  not 
commence  the  combat  by  firing  deliberately  a  loaded  pistol  at 
the  body  of  Werner  within  striking  distance  of  said  Werner, 
but  that  Werner  and  Spendlove  went  to  or  near  the  door  or 
entrance  to  the  back  room,  and  the  combat  there  took  place, 
then  I  instruct  you — " 

And  thereupon  gave  ten  instructions,  marked  A,  B,  C,  D, 
E,  F,  G,  H,  I,  and  J.     D  was  as  follows : 

"If  the  evidence  leaves  you  in  doubt  as  to  what  the  acts  of 
the  deceased  were  at  the  time  or  immediately  before  the  killing, 
you  may  coosider  the  threats  and  character  of  the  deceased  in 
GODoection  with  all  the  other  evidence  in  determining  whether 
he  was  probably  the  aggressor." 

It  is  contended  that  the  language  just  prior  to  A,  B,  C, 
eta,  was  misleading;  that  it  prevented  the  jury  from  consid- 
ering all  the  instructions  before  reaching  a  verdict;  that  they 
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were  prevented  from  consideriDg  the  theory  of  the  defense 
until  after  they  had  considered  all  of  the  evidence  of  the  pros- 
ecution and  were  in  doubt  upon  that  of  the  guilt  of  the  de- 
fendant 

In  addition  to  the  instruction  D,  concerning  threats,  etc.,  of 
the  deceased,  the  court  also  instructed  the  jury  in  J,  as  follows: 

"  If  you  should  believe  from  the  evidence  that  Werner  made 
threats  towards  or  against  Spendlove,  or  that  he  entertained  ill 
feeling  towards  him,  or  that  he  was  a  wicked  or  depraved  per- 
son, this  would  not  excuse  or  justify  Spendlove  or  any  other 
person  to  make  an  assault  on  him  or  kill  him.  No  person  can 
take  the  law  into  his  own  hands  to  correct  his  real  or  imag- 
inary grievances  or  wrongs.  But  if  you  believe  from  the 
evidence  that  the  deceased,  Werner,  was  an  irritable  and  quar- 
relsome man,  or  that  he  had  made  threats  to  put  Spendlove 
out  of  the  building;  that  he  would  cut  his  throat  if  he  didn't 
get  out,  or  run  his  scissors  through  him  if  he  did  not  get  out; 
or,  that  if  he  fooled  with  him  he  would  learn  a  trick  or  kill 
him;  or,  if  on  the  day  of  the  shooting  he  said,  if  Spendlove 
was  not  out  of  there  inside  of  24  hours  he  would  be  carried 
out;  that  on  the  evening  of  the  occurrence  Werner  was  ner- 
vous, sweating,  and  talking  about  his  trouble,  and  that  he  was 
going  to  put  Spendlove  out;  and  that  Werner  had  been  in- 
dicted for  selling  intoxicating  liquors  and  accused  Spendlove 
of  having  him  indicted  and  was  mad  about  it;  and  if  you  are 
satisfied  that  several  persons  saw  Werner  have  a  revolver  with 
him  a  few  days  before  the  shooting,  and  that  but  one  revolver 
was  found  at  the  place,  and  that  was  found  between  Werner's 
legs,  and  no  explanation  has  been  made  of  what  became  of  the 
revolver  seen  in  Werner's  possession  before  the  shooting,  then 
I  instruct  you  that  you  should  take  such  of  the  above  matters, 
as  you  believe  to  be  established  by  proof,  into  consideration  in 
determining  the  part  Werner  took  in  the  affair  and  in  deter- 
mining the  guilt  or  innocence  of  the  defendant." 

We  think  that  the  prefix  to  A,  B,  C,  etc.,  might  have  been 
properly  omitted ;  and  yet,  in  view  of  all  the  instructions  given, 
we  do  not  think  that  it  diverted  the  attention  of  the  jury  from 
all  the  instructions  given,  or  withdrew  any  part  of  the  instruc- 
tions, or  the  effect  thereof,  from  the  jury,  to  the  prejudice  of 
the  rights  of  the  defendant.     At  the  last  trial  the  threats  and 
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actions  of  the  deceased  were  fully  commeDted  upon,  and  the 
attention  of  the  jury  directly  called  thereto.  If  the  jury  had 
foand  the  defendant  guilty  of  murder  in  the  first  or  second 
d^ree,  the  argument  would  be  much  stronger  in  favor  of  the 
theory  that  the  language  just  prior  to  A,  B,  C,  etc.,  might 
have  been  prejudicial.  But  with  a  verdict  of  manslaughter 
in  the  first  degree  only,  the  jury  of  necessity,  under  the  in- 
structions of  the  court,  must  have  considered  A,  B,  C,  etc., 
with  the  other  instructions,  and  upon  all  the  instructions  and 
the  evidence  they  reached  the  conclusion  that  the  defendant 
was  guilty  of  manslaughter  in  the  first  degree,  but  not  of  any 
degree  of  murder.  The  criminal  code  expressly  provides  that, 
on  an  appeal,  the  supreme  court  must  give  judgment  without 

r^ard  to  technical  errors  and  defects  or  to  instruc- 
teebniou        tions  which  do  not  aSect  the  substantial  rights  of 

the  parties.  (Sec.  293,  Gen.  Stat,  of  1889, 1 5355.) 
The  errors  Which  we  have  referred  to,  in  our  opinion,  are  tech- 
nical, not  substantial. 

The  defendant  has  twice  been  tried.  Upon  the  first  trial, 
the  verdict  against  him  was  for  murder  in  the  second  degree. 
On  account  of  the  failure  of  the  trial  court  to  give  a  proper 
instruction  concerning  the  threats  of  the  deceased,  we  reversed 
that  conviction,  and  granted  a  new  trial.  We  all  concurred 
in  the  judgment  of  reversal ;  but  some  things  were  said  in  the 
opinion,  in  the  way  of  argument,  about  insufficient  or  unsat- 
isfactory evideqce,  that  it  was  not  necessary  for  all  of  us  to 
approve  as  conclusions  of  fact  from  the  evidence  introduced. 
Spendlove  has  been  convicted  again;  this  time  of  manslaugh- 
ter in  the  first  d^ree.  There  is  evidence  in  the  record  sus- 
taining the  conviction.  The  other  alleged  errors  presented  to 
OS  have  also  been  fully  considered.  We  do  not  think  any  of 
them  sufficient  to  demand  another  trial.  The  evidence,  al- 
though not  as  satisfactory  as  we  could  wish,  convinced  the 
last  jury  of  the  guilt  of  the  defendant  of  manslaughter,  and 
the  district  court  has  approved  that  verdict  and  passed  sentence 
thereon.     Upon  the  record,  we  decline  to  interfere  further. 
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The  judgment  of  the  district  court  will  be  affirmed. 
Johnston,  J.,  concurring. 

Valentine,  J. :  I  concur  in  affirming  the  judgment,  but  I 
do  not  wish  to  be  understood  as  concurring  in  all  that  is  said 
in  the  foregoing  opinion.  The  case  is  a  perplexing  one.  Ad- 
ditional evidence  was  introduced  on  the  last  trial  showing  ad- 
ditional threats  on  the  part  of  Werner,  and  that  he  owned  or 
possessed  a  revolver.  Among  such  additional  evidence  is  that 
of  Charles  Beams,  who  testified,  among  other  things,  that  on 
the  evening  of  March  20,  1889,  the  evening  on  which  the 
shooting  occurred,  at  about  7  o'clock  in  the  evening,  or  within 
two  hours  before  the  shooting  occurred,  he  went  to  Werner's 
place  of  business,  the  place  where  the  shooting  occurred,  and 
he  there  saw  Werner  with  a  revolver  in  his  hand.  With  ref- 
erence to  this  matter  Beams  testified,  among  other  things,  as 
follows:  "He  (Werner)  was  in  the  back  part  of  the  room, 
standing  with  his  back  to  the  door  when  I  first  went  in.  I 
walked  back  toward  him  and  he  turned  around,  and  he  had  a 
38  or  34  calibre  revolver  in  his  hand,  as  near  as  I  could  tell. 
I  was  within  about  eight  feet  of  him.  He  was  muttering 
over  something,  I  could  not  understand  what  it  was."  A  re- 
volver with  which  it  was  claimed  the  shooting  was  done  was 
then  shown  to  the  witness,  and  he  was  asked  if  the  revolver 
which  Werner  had  resembled  that  one,  and  he  answered :  "It 
looks  like  it,  but  I  could  not  say  whether  this  is  the  revolver. 
That  is  about  the  size  of  it,  as  near  as  I  could  ascertain." 
Only  one  pistol  was  found  about  the  place.  The  case  is  a 
mystery;  but  as  two  juries  have  found  the  defendant  guilty, 
one  of  murder  in  the  second  degree,  and  the  other  of  man- 
slaughter in  the  first  degree,  it  should  require  a  pretty  strong 
case  to  authorize  a  reversal. 
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Joseph  Shippen  v.  A.  S.  Kimball. 

1.  Natubx  of  Aotion  — StaUment  in  Affidavit    In  an  action  to  foreclose 
a  mortgage  baaed  on  serTice  by  publication  only,  the  affidavit  to  ob- 
tain the  same  alleged  that  personal  service  conld  not  be  made  upon 
the  defendant  within  the  state,  and  **  that  this  is  an  action  brought 
for  the  recovery  of  real  property  under  a  mortgage,  situated  in  said 
county  of  Lyon,"  and  it  was  contended  that  the  affidavit  did  not  snf- 
fioiently  state  the  nature  of  the  action.     Heldy  That  it  is  imperfect 
in  this  respect,  but  not  so  defective  as  to  render  a  judgment  based 
thereon  null  and  void  or  subject  to  a  collateral  attack. 
2.  MoBTGAOB — Foreclosure  ^-Parties  —  Judicial  Sales,  not  Void.    WeUs 
entered  a  tract  of  public  land  at  the  United  States  land  office,  and 
obtained  a  certificate  of  entry,  and  immediately  thereafter,  and  be- 
fore the  patent  was  issued,  gave  a  mortgage  thereon  to  Walker,  to 
secure  the  purchase-money  which  was  furnished  by  Walker,  which 
mortgage  was  at  once  placed  upon  record.    Shortly  afterward  Wells 
^^i^veyed  his  interest  in  the  land  to  0.,  by  an  assignment  of  the  cer- 
tificate of  purchase,  but  this  assignment  was  never  recorded  nor 
.   ^^ht  to  the  notice  of  the  mortgagee.    Later,  default  was  made 
^  *be  payment  of  the  debt  secured  by  the  mortgage,  and  Walker 
^.  ^%ht  an  action  against  WeUs,  the  mortgagor,  to  foreclose,  but 
p    ^uq^  only  constructive  service  upon  him,  and,  not  knowing  that 
>^3a  the  assignee  of  the  mortgagor,  he  was  not  made  a  party  to 
ibd  j^roceeding.    A  decree  of  foreclosure  was  rendered,  and  the  land 
1^    tliereunder  to  Walker,  which  sale  was  confirmed  by  the  court, 
oi&d    ^   proper  sherifTs  deed  was  executed  to  Walker  for  the  land. 
^fter^ward,  in  pursuance  of  a  judgment  rendered  against  Walker,  and 
a  jndioial  sale  on  said  judgment,  the  sheriff  duly  executed  and  deliv- 
ered  to  E.  a  sheriff's  deed,  which  conveyed  the  entire  interest  of 
Walker  in  the  land,  thus  giving  to  K.,  through  the  foreclosure  of  the 
mortg^age,  the  judgments,  and  the  judicial  sales,  a  clear  chain  of  title 
from,   l^ells,  the  common  source  of  title,  before  0.,  who  also  claims 
nndor  "WelU,  had  any  title  or  claim  whatever  on  record.    Up  to  this 
time  tbe  land  was  vacant,  unoccupied,  and  unimproved,  and  the  pat- 
ent for  the  same  had  not  been  issued.    Afterward  the  patent  from 
the  United  States  was  issued  directly  to  0.,  as  the  assignee  of  Wells. 
^«Uiy  Xhat  as  C.  had  no  title  of  record,  the  failure  to  make  him  a 
party    to  the  foreclosure  proceedings  did  not  render  the  judicial 
sales  and  the  purchases  by  Walker  and  K.  void;  e^nd  furtJier  held,  that 
ue  equities  and  interest  of  the  purchasers  at  such  sales  are  superior 
and  paramount  to  those  of  C. 
•  Pomxio   L AHD — Assignment  of  Certificate  of  Purchase — Not  Recorded 
WheTi,  Void,    An  assignment  of  the  certificate  of  purchase  of  land 
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from  the  United  States  may,  under  the  registry  laws,  be  proved  or 
acknowledged  and  filed  for  record  in  the  office  of  the  register  of 
deeds;  and  where  it  is  neither  proved  nor  acknowledged  nor  so  filed 
for  record,  it  is  TOid  under  the  registry  laws  of  1859  as  to  all  snbse- 
qnent  parchasers  for  a  valuable  consideration  without  notice,  (Act 
of  1859  relating  to  Gonveyancee,  2 13,)  and  void  under  the  registry 
laws  of  1868  as  to  all  persons  except  such  as  have  actual  notice  of 
the  assignment.  (Act  of  1868  relating  to  Conveyances,  JJ  19,  21.) 

Error  from  Lyon  District  Court, 

The  facts  are  substantially  stated  in  the  opinion.  Judg- 
ment for  KimbaUy  at  the  September  term,  1888.  Shippm 
brings  the  case  to  this  court. 

C  N.  Sterryy  for  plaintiff  in  error. 
J.  R.  McClure,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  A  controversy  arose  between  the  parties 
to  this  proceeding  with  reference  to  the  ownership  of  the 
southwest  quarter  of  section  10,  township  18  south,  of  range 
10  east,  situated  in  Lyon  county,  Kansas.  Each  of  the  parties 
had  obtained  a  judgment  upon  constructive  service  quieting 
the  title  to  the  real  estate  in  himself,  but  these  judgments 
were  vacated  by  stipulation,  and  the  question  as  to  who  was 
the  actual  owner  of  the  real  estate  as  between  them  was  sub- 
mitted to  the  trial  court  without  pleadings,  and  upon  an 
agreed  statement  of  facts,  under  the  provisions  of  §625  of  the 
civil  code.  From  the  stipulated  facts  it  appears  that  the  land 
in  controversy  was  purchased  at  the  United  States  land  oflSce 
at  Lecompton  on  October  6,  1859,  by  one  Wesley  Wells,  by 
the  location  of  a  land  warrant  upon  it,  issued  under  the  act  of 
Congress  of  March  3,  1855.  On  the  day  of  the  location  Wes- 
ley Wells  executed  to  T.  H.  Walker  a  mortgage  on  the  same 
tract  of  land,  to  secure  the  payment  of  a  promissory  note 
given  by  him  to  Walker  for  the  sum  of  $175.70,  being  the 
purchase-money  for  the  land  so  purchased.  The  mortgage 
was  recorded  on  October  7,  1859.  On  November  25,  1859, 
Wesley  Wells  made  a  written  assignment  of  the  certificate  of 
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'ocation  issued  to  him  by  the  land  office,  and  delivered  the 

same  to  Morris  Cohn,  and  authorized  the  assignee  to  receive 

|he  patent  for  the  land,  and  on  May  4, 1878,  the  United  States 

^ued  to  Morris  Cohn,  as  the  assignee  of  Wesley  Wells,  the 

Patent  for  the  land  in  controversy.     This  assignment  of  the 

^''tificate  of  location  was  never  recorded  nor  brought  to  the 

^^tice  of  either  Walker  or  Kimball  until  after  each  had  pro- 

^red   his  title.     On  August  10,  1863,  Walker  instituted  a 

^'^loeure  proceeding  against  Wesley  Wells  alone,  and  en- 

^^ored  to  obtain   constructive   service    upon   him.      The 

^^avit  made  and  filed  for  the  purpose  of  obtaining  a  con- 

^'Uctive  service  stated,  among  other  things,  "that  the  ser- 

^,^  of  a  summoLS  cannot  be  made  on  the  said  Wesley  Wells 

tj^   ^^O  the  state  of  Kansas;  that  this  is  an  action  brought  for 

^  %    ^^^'Scovery  of  real  property  under  a  mortgage,  situated  in 

^*0  fjounty  of  Lyon.^'     The  notice  published  pursuant  to  the 

^^davit  reads  as  follows : 

"Wesley  Wells,  in  parts  unknown,  will  take  notice  that 
Tbaddeus  H.  Walker,  of  the  county  of  Washington,  state  of 
New  York,  did,  on  or  about  the  10th  of  August,  1863,  file 
his  petition  in  the  district  court  of  the  fifth  judicial  district  of 
the  state  of  Kansas,  within  and  for  the  county  of  Lyon,  in  said 
state,  against  Wesley  Wells,  setting  forth  that  the  said  Wesley 
Wells  gave  a  mortgage  to  the  said  Thaddeus  H,  Walker,  on 
the  southwest  quarter  (|^),  of  section  ten  (10),  township  eigh- 
teen (18),  range  ten  (10),  situated  in  eaid  county  of  Lyon,  to 
secure  the  payment  of  one  hundred  and  seventy  five  dollars 
and  seventy  hundredths  ($175.70),  according  to  the  terms  of 
a  certain  note  referred  to  in  said  mortgage,  and  dated  October 
6, 1859,  payable  12  months  after  date,  with  interest  from  the 
date  until  paid  at  the  rate  of  4  per  cent,  per  month.     The 
said  Wesley  Wells  is  further  notified  that  he  is  required  to 
appear  and  demur  to  or  answer  said  petition  on  or  before  the 
23d  day  of  October,  1 863,  or  the  same  will  be  taken  as  con- 
fessed,  and  judgment  rendered  accordingly." 

At  the  October  term,  1863,  a  judgment  was  rendered  in  fa- 
vor of  T.  H.  Walker,  decreeing  a  foreclosure  and  sale  of  the 
land  described  in  the  mortgage,  and  upon  an  order  of  sale  is- 
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sued  on  the  judgment  a  sale  of  the  real  estate  was  made  by  the 
sheriff  of  Lyon  county  on  March  3,  1866,  to  T.  H.  Walker, 
which  sale  was  confirmed  by  the  court,  and  the  sheriff  executed 
and  delivered  to  Walker  a  deed  for  the  premises.  Oo  July 
24,  1877,  the  sheriff  of  Lyon  county,  in  pursuance  of  a  judg- 
ment theretofore  rendered  by  the  district  court  against  T.  H. 
Walker,  and  a  sale  on  said  judgment,  duly  made,  executed  and 
delivered  to  A.  S.  Kimball  a  sheriff's  deed,  purporting  to  con- 
vey the  land  in  controversy  to  A.  S.  Kimball;  and  it  is  agreed 
that  Kimball  by  the  deed  received  a  conveyance  of  any  and 
all  interest  which  Walker  ever  had  or  obtained  in  the  land  in 
controversy.  On  May  4,  1878,  Morris  Ck)hn,  who  obtained 
the  patent  for  the  land  as  the  assignee  of  Wesley  Wells,  con- 
veyed and  transferred  all  the  title  and  interest  which  he  ac- 
quired in  the  land  to  Joseph  Shippen,  the  plaintiff  in  error, 
and  he  founds  his  title  to  the  real  estate  upon  this  transfer  and 
conveyance.  The  land  in  controversy  has  always  been  vacant, 
unoccupied,  and  unimproved,  and  at  the  time  when  the  fore- 
closure proceeding  of  Walker  against  Wells  was  commenced 
in  the  district  court  of  Lyon  county,  and  ever  since.  Wells  has 
been  absent  from  the  state  of  Kansas,  and  service  of  summons 
could  not  be  had  upon  him  within  the  state.  Upon  these  facts 
the  trial  court  determined  that  the  equity  of  the  case  was  with 
Kimball,  and  that  he  was  the  owner  and  entitled  to  the  pos- 
session of  the  land  in  controversy.  Shippen  excepted,  and 
comes  here  asking  a  reversal. 

It  is  conceded  that  when  Wesley  Wells  purchased  the  land 
in  controversy  from  the  United  States,  on  October  6, 1859,  he 
became  the  absolute  owner  thereof  with  the  entire  title  thereto, 
except  the  bare,  naked  legal  title,  which  still  remained  in  the 
United  States,  and  would  remain  in  the  United  States  until 
the  patent  for  the  land  should  be  issued.  It  is  also  conceded 
that  Wells  then  had  the  right  to  mortgage  the  property  to 
Walker  as  he  did,  or  to  any  one  else,  or  to  dispose  of  the  same 
as  he  might  see  fit;  and  it  must  be  held,  under  the  authorities, 
that  the  service  of  summons  in  the  foreclosure  suit  of  Thad- 
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deus  H.  Walker  against  Wesley  Wells,  made  by  publication, 
i-Natureofac-    ^°°^^  ^^  ^^^  Collateral  proceeding  be  held  to  be 

menTuT^.  void,  but  must  be  held  to  be  valid,  although  the 
affidavit  for  service  by  publication  is  to  some  ex- 
tent defective.  {Ogdenv.  Walters,  12  Kas.  282;  Claypoolev, 
Hovdon,  12  id.  324;  Fierce  v.  Butters,  21  id.  124;  Gillespie 
V.  Thomasy  23  id.  138;  Roioe  v.  Palmer,  29  id.  337;  Harris 
V,  Claflin,  36  id.  543,  551;  Bogle  v.  Gordon,  39  id.  31.)  It 
is  also  conceded  that,  except  for  the  title  of  Walker  and  Kim- 
ball to  the  property  in  controversy,  the  title  of  Shippen  would 
be  good,  and  he  would  be  the  owner  of  the  property.  All  the 
traDsactions  and  proceedings  had  in  the  present  case,  giving  to 
Walker  his  title,  were  had  under  the  registry  laws  of  1859, 
chapter  30 ;  while  all  the  transactions  and  proceedings  had 
giving  to  Kimball  his  title  and  transferring  Walker's  title  to 
Kimball,  were  had  under  the  registry  laws  of  1868,  (Gen. 
Stat,  of  1868,  ch.  22,)  which  laws,  with  some  amendments, 
are  still  in  force.  (Gen.  Stat,  of  1889,  ch.  22.)  And  all  the 
transactions  and  proceedings  had  which  give  to  Shippen  his 
title  were  had  under  the  registry  laws  of  1859,  up  to  October 
31,  1868,  when  they  were  afterward  had  under  the  registry 
laws  of  1868.  We  think  the  questions  involved  in  this  case 
are  governed  and  settled  principally  by  the  registry  laws. 

Both  Kimball  and  Shippen  claim  title  to  the  property  in 
controversy  under  the  same  original  owner,  Wesley  Wells, 
who  was  the  original  purchaser  of  the  land  from  the  United 
States.  Walker  furnished  the  purchase-money ;  Wells  pur- 
chased the  property,  received  the  certificate  of  purchase,  and 
then  mortgaged  the  property  to  Walker  to  secure  the  pur- 
chase-money, and  this  mortgage  was  immediately  placed  upon 
record.  Afterward  Wells  assigned  his  certificate  of  purchase 
to  Cohn ;  but  it  does  not  appear  that  this  assignment  was  ever 
1  Fiibii  -  proved  or  acknowledged  or  filed  for  record,  as  it 
J^SSS*of '  might  have  been  under  the  provisions  of  the  r^- 
JSrtSd-"***  istry  laws;  and  hence  the  assignment  was  void 
under  the  registry  laws  of  1859  as  to  all  subse- 
quent purchasers  for  a  valuable  consideration  without  notice; 

12  -47XA0. 
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(Act  of  1859  relating  to  Conveyances,  §  13;)  and  void  under 
the  registry  laws  of  1868  as  to  all  persons  except  such  as  had 
actual  notice  thereof.  (Act  of  1868  relating  to  Conveyaooes, 
§§  19,  21.)  Afterward,  Walker  foreclosed  his  mortgage 
against  Wells  and  obtained  a  sheriff's  deed  for  the  property; 
and  afterward,  and  on  July  24,  1877,  Kimball  procured 
Walker's  interest  by  virtue  of  another  sheriff's  deed,  executed 
under  a  judgment  against  Walker.  Afterward,  the  patent  for 
the  land  was  issued  by  the  United  States  to  Cohn  as  the  as- 
signee of  Wells,  and  afterward  Shippen  succeeded  to  the  in- 
terest of  Cohn.  In  our  opinion  Kimball's  interest  in  the  land, 
as  found  by  the  trial  court,  is  superior  and  paramount  to  that 
of  Shippen.  The  assignment  of  the  certificate  of  purchase  by 
Wells  to  Cohn  was,  under  the  registry  laws  of  both  1859  and 
1868,  void  as  to  Walker  and  Kimball  as  purchasers,  and,  un- 
der the  registry  laws  of  1868,  was  void  as  to  them  in  all  re- 
spects and  as  to  every  other  person  except  such  as  had  actual 
notice  of  the  assignment.  If  it  (the  assignment)  did  not  afftd 
real  estate  at  all,  then  of  course  it  was  void  as  to  all  persons; 
but  if  it  did  affect  the  real  estate  in  controversy,  then  it  was 
void  as  aforesaid  for  the  reason  that  it  had  never  been  proved, 
or  acknowledged,  or  filed  for  record,  within  the  requirements 
of  the  registry  laws.  Neither  Walker,  as  the  purchaser  of  the 
laud  at  the  foreclosure  sale,  nor  Kimball,  the  purchaser  of  the 
land  at  the  sheriff's  sale  on  the  judgment  against  Walker,  nor 
anyone  else,  at  that  time  not  having  actual  notice  of  Cohn's 
interest,  was  bound  to  take  notice  thereof,  for  the  reason,  as  be- 
fore stated,  that  such  interest  was  not  known  by  them  nor 
shown  by  any  record,  and  was  void  as  to  them.  It  was  a 
mere  secret  equity,  undiscoverable  from  any  record,  and  void 
as  aforesaid  under  the  registry  laws.  No  one  not  having  ac- 
tual notice  is  bound  to  take  notice  of  what  the  statutes  say  is 
a  nullity.  At  the  time  of  the  sale  of  the  property  to  Walker, 
Cohn  had  no  interest  therein  under  the  registry  laws  as  against 
Walker,  and  at  the  time  of  the  sale  of  the  property  to  Kim- 
ball, Cohn  had  no  interest  therein  under  the  registry  laws  as 
against  Kimball,  or  as  against  anyone  else  not  having  actual 
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notice  of  Cohn's  interest  Under  the  registry  laws,  and  as  to 
Walker,  Wells  was  the  absolute  and  entire  owner  of  the  prop- 
erty at  the  time  of  the  first  sale,  and  Cohn  had  no  interest 
therein;  and  under  the  registry  laws,  and  as  to  Kimball, 
Walker  was  the  absolute  and  entire  owner  of  the  property, 
and  Cohn  had  no  interest  therein,  and  both 
ta^SS^-    Walker  and  Kimball  obtained  a  clear  title  to  the 

ptrties— Jadl-  it.  i  t*      •  t         i  11 

?ow.***^°***  property  by  their  purchases.  Besides,  how  could 
Walker  know  that  he  should  make  Cohn  a  party 
to  his  foreclosure  suit  when  he  did  not  know,  and  had  no  rea- 
soDable  means  of  knowing,  that  Cohn  had  any  interest  in  the 
land?  On  the  other  hand,  as  Cohn's  and  Shippen^s  claims 
were  wholly  under  Wells,  they  were  bound,  after  the  mort- 
gage from  Wells  to  Walker  was  recorded,  to  take  notice  of  the 
recorded  mortgage,  and  bound  to  take  notice  of  the  records  of 
the  router's  office  and  of  the  district  court  as  to  what  became 
of  the  mortgage,  or  what  was  done  with  reference  to  it,  until 
they  themselves  made  it  known  by  the  records,  or  in  some 
other  way,  that  Wells  had  been  completely  divested  of  his  in- 
terest in  the  property,  and  that  they  had  succeeded  to  his 
rights.  The  equities  of  the  case  are  certainly  much  stronger 
in  favor  of  Kimball  than  of  Shippen.  Kimball's  rights  are 
prior  in  time,  going  back  to  the  original  purchase  of  the  prop- 
erty from  the  government  and  the  mortgage  to  Walker,  and 
are  founded  upon  a  claim  for  the  purchase- money,  and  are 
also  lai^ly  founded  upon  or  evidenced  by  records,  and  so 
much  so  that  Shippen  was  bound  to  take  notice  of  them; 
while  Shippen's  claims  are  not  founded  upon  or  evidenced  by 
records  at  all,  but  are  secret,  hidden,  and  practically  undiscov- 
able  equities. 

The  judgment  of  the  court  below  will  be  affirmed. 

HoRTON,  C.  J.,  concurring. 

Johnston,  J. :  While  I  agree  with  the  decision  made  upon 
the  first  point  in  the  case,  that  the  affidavit  which  formed  the 
basis  of  jurisdiction  was  not  so  defective  as  to  render  a  judg- 
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ment  based  thereon  absolutely  void,  I  am  unable  to  agree  with 
the  second  and  third  propositions  that  have  been  decided,  or 
with  the  judgment  of  affirmance  which  has  been  rendered.  It 
seems  to  me  that  the  foreclosure  and  proceedings  against  Wells 
were  a  nullity  for  the  reason  that  Wells  had  parted  with  his 
interest  in  the  land  before  the  foreclosure  proceeding  was  be- 
gun, and  that  Cohn,  who  had  before  that  time  obtained  the 
interest  of  Wells,  was  not  made  a  party  to  the  action.  Wells 
entered  the  land  and  became  the  owner  of  all  except  the  naked 
legal  title,  which,  as  has  been  stated,  remained  in  the  United 
States  until  May  4,  1878,  long  after  the  action  of  foreclosure 
was  ended.  It  is  true  that  Wells  had  authority  to  execute 
the  mortgage  to  Walker,  and  also  that  the  mortgage  was  duly 
recorded  before  Wells  transferred  his  interest  in  the  land  to 
Cohn;  and  it  is  also  true  that,  when  Walker  brought  the 
action  against  Wells,  he  was  the  only  person  who  by  the  rec- 
ord appeared  to  have  any  interest  in  the  land.  Notwithstand- 
ing this,  I  am  of  opinion  that  the  foreclosure  proceedings  were 
absolutely  null  and  void,  for  the  reason  that  the  assignee  of 
the  mortgagor,  the  only  person  who  had  any  estate  in  the  land, 
was  not  made  a  party.  Wells  sold  the  land  to  Cohn  on  No- 
vember 25,  1859,  shortly  after  the  mortgage  was  executed, 
and  thus  Cohn  acquired  the  entire  interest  held  by  Wells  long 
before  the  foreclosure  action  was  b^un.  It  would  hardly 
seem  that  the  owner  of  the  equitable  title  could  be  divested 
of  his  interest  by  a  proceeding  to  which  he  was  not  a  party 
and  of  which  he  had  no  notice.  It  is  true  that  he  did  not 
place  on  record  the  assignment  which  had  been  made  on  the 
certificate  of  location,  but  I  do  not  regard  either  the  certificate 
or  the  assignment  thereon  as  a  conveyance  or  an  instrument 
affecting  real  estate  which  under  the  statutes  could  have  been 
recorded ;  and  no  record  could  be  properly  made  by  him  until 
the  patent  was  obtained  from  the  United  States.  Walker  ac- 
quire no  estate  in  the  land  by  the  execution  of  the  mortgage, 
and  could  not  maintain  ejectment  against  the  mortgagor,  or 
any  one  claiming  under  him,  even  after  condition  broken, 
until  there  had  been  a  foreclosure  and  sale  of  the  mortgaged 
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premises.  The  purpose  of  a  foreclosure  is  to  divest  the  land 
of  the  equity  of  redemption  or  the  right  of  the  holder  of  the 
l^al  title;  but  where  the  mortgagor  has  transferred  his  in- 
terest and  the  equity  of  redemption  to  another,  who  is  not  a 
party  to  the  proceedings  what  interest  is  affected  by  such  a 
proceeding,  and  whose  interest  can  be  transferred  by  a  sale 
under  such  a  proceeding?  Certainly  the  interest  of  one  who 
is  not  before  the  court  is  not  affected ;  and  as  the  mortgagor, 
who  was  made  a  party,  had  no  interest,  there  was  nothing  for 
the  jurisdiction  of  the  court  to  take  hold  upon,  and  therefore 
the  judgment  rendered  is  absolutely  void. 

It  must  be  remembered  that  Wells  had  no  personal  notice, 
and  therefore  a  personal  judgment  could  not  be  given  against 
him  for  the  debt  secured  by  the  mortgage;  and,  as  he  had 
parted  With  all  his  interest  in  the  land,  he  was  neither  a  nec- 
essary nor  a  proper  party  in  a  foreclosure  proceeding  where 
only  constructive  service  was  had.  He  was  the  only  party 
brought  into  court,  and  he  had  no  estate  or  interest  to  be  af- 
fected by  the  proceedings.  The  patent  to  the  land  was  issued 
directly  to  Cohn,  so  that  he  now  holds  the  complete  legal  title. 
The  record  does  not  show  that  the  sheriff's  deed  to  Walker, 
or  the  one  subsequently  made  to  Kimball,  was  ever  placed 
OD  record,  and  at  this  time  Shippen  has  a  perfect  title,  so  far 
as  the  record  shows.  While  there  are  some  equities  on  the 
side  of  the  defendant  in  error,  it  is  difficult  to  understand  how 
there  can  be  any  validity  in  a  judgment  given  in  a  case  in 
which  there  was  no  defendant  who  had  any  interest  whatever 
in  the  subject-matter  of  the  suit,  and,  as'  was  said  in  Shields 
V,  Miller^  9  Kas.  397,  "the  judgment  cannot  be  void  and  the 
sale  made  under  it  legal  and  valid.  If  the  judgment  is  il- 
legal and  void,  the  sale  must  also  necessarily  be  illegal  and 
void."  If  it  is  granted  that  by  this  proceeding  against  the 
mortgagor  alone,  and  the  sale  made  thereunder,  Kimball  ac- 
quired the  interest  and  was  subrogated  to  the  rights  of  Walker, 
the  mortgagee,  still  he  would  only  have  a  lien  against  the 
premises,  and  could  not  divest  the  same  of  the  equity  of  re- 
demption except  by  bringing  Cohn,  or  whoever  owned  the 
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same^  into  court  in  some  proper  proceeding  for  that  purpose. 
He  could  have  no  greater  interest  in  the  land  than  was  held 
by  Walker,  and  it  was  ruled  in  en  early  case  that  a  mortgage 
*^  is  a  mere  security,  although  in  the  form  of  a  conditional  con- 
veyance, creating  a  lien  upon  the  property,  but  vesting  no 
estate  whatever,  either  before  or  after  condition  broken.  It 
gives  no  right  of  possession,  and  does  not  limit  the  mortgagor's 
right  to  control  it,  except  that  the  security  shall  not  be  im- 
paired. He  may  sell  it,  and  the  title  would  pass  by  his  con- 
veyance, subject,  of  course,  to  the  lien  of  the  mortgagee." 
{Chick  V.  WiUetts,  2  Kas.  391.) 

From  these  considerations  I  am  led  to  the  opinion  that 
Cohn  was  not  divested  of  his  interest  by  the  foreclosure  pro- 
ceeding, and  that  Shippen,  who  holds  under  him,  has  the  para- 
mount title  to  the  land.  As  sustaining  this  view,  I  cite  BrUton 
V.  Hunt,  9  Kas.  228;  Lenox  v.  Reed,  12  id.  223;  Richards  v. 
ThoTnpson,  43  id.  213;  Curtis  v.  Gooding,  99  Ind.  45;  Watson 
V.  Spence,  20  Wend.  260;  2  Jones,  Mortg.,  §§1404-6. 

The  judgment  of  the  district  court  should  be  reversed,  and 
the  cause  remanded  with  the  direction  to  enter  judgment  in 
favor  of  the  plaintiff  in  error. 


The  Nemaha  Fair  Association  v.  C.  B.  Thummel,  as 

Chairman   of  the   Board   of  Commissioners   of  Nemaha 
County,  et  al. 

AoBiouLTUBE  —  State  Board — County  Society  — Appropriation.  In  order 
to  entitle  a  ooanty  or  district  agrionltaral  society  to  representation 
in  the  state  board  of  agricnltare,  the  reports  prescribed  in  J  2  of  the 
act  for  the  encouragement  of  agricaltare  (Gen.  Stat,  of  1889,  ^  6250) 
must  have  been  made;  and  unless  these  reports  have  been  made  at 
the  times  and  in  the  manner  required,  sach  society  is  not  entitled  to 
demand  an  appropriation  of  the  public  moneys  of  the  county,  saoh 
as  is  provided  for  in  §  8  of  the  act  mentioned. 
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Origincd  Proceeding   in  Mandamus. 
The  opinion,  filed  on  October  10,  1891,  states  the  facts. 

R.  M.  Emeryy  and  C.  H.  Stewart,  for  plaintiff. 
Wells  &  WellSy  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  is  a  proceeding  in  mandamusy  brought 
originally  in  this  court  by  the  Nemaha  Fair  Association,  to 
compel  the  chairman  of  the  board  of  county  commissioners  of 
Nemaha  county  to  issue  and  deliver  to  the  plaintiff  an  order 
on  the  treasurer  of  the  county  for  $200.  The  claim  is  made 
under  the  provisions  of  ^^An  act  for  the  encouragement  of  ag- 
riculture," and  particularly  under  §  8  of  that  act.  (Gen  Stat. 
ofl889,11f  6249,  6257.) 

In  an  earlier  stage  of  this  litigation,  the  validity  of  §  8  was 
challenged  and  sustained.  [Fair  Association  v,  Myers,  44  Kas. 
132.)  Since  that  time,  Thummel  was  elected  chairman  of 
the  board  of  county  commissioners,  to  succeed  Myers,  and  he 
has  been  substituted  in  the  place  of  Myers  as  the  defendant. 
The  Sabetha  District  Fair  Association,  upon  application,  was 
made  a  defendant  herein,  and  alleged  that  it  was  entitled  to 
the  $200  in  controversy,  by  reason  of  being  a  district  agri- 
cultural society,  and  having  held  a  fair,  collected  $500  by 
voluntary  contribution,  and  having  made  all  necessary  reports 
to  the  secretary  of  the  state  board  of  agriculture,  and  per- 
formed everything  else  required  by  law  to  be  done  to  entitle 
it  to  the  sum  of  $200  from  Nemaha  county. 

The  statute  having  been  held  to  be  constitutional,  the  ques- 
tion remains  whether  the  plaintiff  has  complied  with  the 
requirements  of  the  statute  so  as  to  be  entitled  to  demand 
from  the  county  the  statutory  allowance.  It  is  alleged  in 
the  alternative  writ,  that  the  plaintiff  is  a  duly-organized  ag- 
ricultural society,  formed  November  24,  1882,  "to  encourage 
agriculture,  horticulture,  mechanics,  and  the  fine  arts,  the  im- 
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provement  of  the  breed  of  domestic  animals^  and  to  hold  fairs 
for  the  exhibition  of  skilled  industry  and  enterprise;''  that 
its  capital  stock  is  $7,000,  which  has  been  voluntarily  contri- 
buted by  the  members,  and  is  fully  paid;  that  the  plaintiff 
has  held  annual  fairs  in  Nemaha  county  since  its  organiza- 
tion, and  has  paid  annually  to  exhibitors  not  less  than  $1,500 
for  premiums,  and  has  annually  sent  a  del^ate  from  the  so- 
ciety to  the  meeting  of  the  state  board  of  agriculture,  which 
delegate  has  been  duly  recognized  by  and  admitted  as  a  mem- 
ber of  that  board.     The  writ  further  alleges : 

"That  the  secretary  of  the  plaintiff  has  made  monthly  im- 
ports to  the  state  board  of  agriculture  on  the  last  Wednesday 
of  each  month  since  its  organization,  of  the  condition  of  the 
crops  in  its  county,  and  made  a  list  of  such  noxious  insects  as 
were  destroying  the  crops,  if  any,  and  stated  the  extent  of  their 
depredations;  and  reported  the  condition  of  stock,  giving  a 
description  of  the  symptoms  of  any  disease  prevailing  among 
the  same,  with  the  means  of  prevention  and  remedies  em- 
ployed, so  far  as  ascertained,  and  such  other  information  as 
was  of  interest  to  the  farmers  of  the  state;  and  did  also  make 
out  a  statement  containing  a  synopsis  of  the  awards  at  the 
fair  at  the  current  year,  offered  and  awarded  as  premiums  for 
the  improvement  of  stock,  tillage,  crops,  implements,  mechan- 
ical fabrics  and  articles  of  domestic  industry,  which  exceeds 
the  sum  of  $1,500,  and  an  abstract  of  the  treasurer's  account, 
and  reported  on  the  condition  of  agriculture  in  its  said  county 
of  Nemaha  to  the  state  board,  said  statement  being  forwarded 
by  mail  to  the  state  board  on  or  before  the  15th  day  of  No- 
vember of  each  year." 

The  facts  which  have  been  agreed  upon,  however,  do  not 
measure  up  with  the  allegations  of  the  plaintiff.  It  is  prac- 
tically conceded  by  counsel  that  the  Sabetha  District  Fair  As- 
sociation has  not  met  the  requirements  of  the  statute,  and  is 
therefore  not  entitled  to  demand  from  the  county  $200,  or  any 
other  sum;  and  counsel  for  defendants  insist  that  the  Nemaha 
Fair  Association  is  not  entitled  to  the  allowance  for  three 
reasons:  (1)  That  it  is  not  such  an  agricultural  society  as  is 
contemplated  by  the  act ;  (2)  that  it  has  not  made  the  reports 
required  by  the  statute ;  and  (3)  that  it  has  not  raised  from 
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its  members  and  paid  into  its  treasury  the  required  sum  of 
monej.  The  facts  satisfactorily  show  that  the  first  objection 
is  not  well  taken^  as  the  plaintiff  appears  to  be  an  agricultural 
society  such  as  would  be  entitled  to  the  statutory  bounty  if  it 
had  complied  with  the  requirements  of  the  statute. 

The  second  objection  urged  against  the  demand  of  the  plain- 
tiff is  good,  as  it  has  clearly  failed  to  follow  the  directions  of 
the  statute  in  respect  to  the  making  of  reports.  The  condi- 
tions upon  which  a  society  can  demand  an  allowance  are 
clearly  stated  in  the  act  providing  for  the  same,  and  the  mak- 
ing of  monthly  and  annual  reports  to  the  state  board  of  agri- 
cnlture  are  among  the  most  important.  In  respect  to  the 
monthly  reports,  it  is  provided,  in  §  2  of  the  act — 

"That  the  secretary  of  each  district  or  county  society,  or 
such  other  person  as  may  be  designated  by  the  society,  shall 
make  a  monthly  report  to  the  state  board  of  agriculture,  on 
the  last  Wednesday  of  each  month,  of  the  condition  of  crops 
in  his  district  or  county,  making  a  list  of  such  noxious  insects 
as  are  destroying  crops,  and  state  the  extent  of  their  depreda- 
tions, report  the  condition  of  stock,  giving  a  description  of 
the  symptoms  of  any  disease  prevailing  among  the  same,  with 
means  of  prevention  and  remedies  employed,  so  far  as  ascer- 
tained, and  such  other  information  as  will  be  of  interest  to  the 
farmers  of  the  state." 

After  the  fair  has  been  held,  another  report  is  required,  con- 
taining a  synopsis  of  the  awards,  as  well  as  other  information. 
The  record  discloses  that  no  report  was  made  for  January  or 
February  of  the  year  on  which  the  demand  was  made,  and 
that  the  first  report  made  was  on  March  31,  1888,  which  is 
called  a  quarterly  report,  and  contained  most  of  the  informa- 
tion required  to  be  furnished  in  each  monthly  report.  On 
May  31, 1888,  a  postal* card  report  was  made,  giving  the  con- 
dition of  the  crops,  including  apples  and  cherries,  and  also  re- 
porting with  reference  to  rainfall  and  chinch-bugs,  but  no 
mention  was  made  of  the  condition  of  stock.  A  postal-card 
report  was  made  on  June  30,  1888,  similar  to  the  one  of  the 
preceding  month,  and  it  contained  no  reference  to  the  condi- 
tion of  stock,  or  the  diseases  prevailing  among  the  same.     On 
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July  31,  1888,  a  report  coveriog  substantially  the  same 
ground  as  the  last  one  was  made,  and  which  was  equally  in- 
complete. On  August  31,  1888,  a  report  was  made  upon  a 
postal  card  in  respect  to  the  area  planted  in  corn,  the  difler- 
ence  in  results  between  listed  corn  and  that  put  in  with  a 
planter,  and  the  estimated  product  per  acre  of  the  same.  Np 
other  facts  were  stated  in  the  report.  In  September,  1 888,  a 
full  report  was  made  as  to  the  average  yield  of  the  various 
crops  grown  in  the  county,  and  the  average  value  of  the  same, 
as  well  as  the  average  value  of  live  stock,  and  of  the  wages 
paid  for  farm  laborers  during  the  season.  Nothing  whatever 
was  said  about  the  condition  of  the  growing  crops  or  the  nox- 
ious insects,  nor  about  the  condition  of  stock  or  the  diseases 
prevailing  among  stock,  as  the  statute  requires.  In  the  same 
month  the  annual  report  was  made,  which,  although  quite 
full,  did  not  cover  all  the  subjects  upon  which  a  report  is  re- 
quired. No  other  reports  were  made  or  attempted  during  the 
year,  and  the  reason  given  for  the  omission  is  that  no  others 
were  required  by  the  secretary  of  the  state  board.  It  is  agreed 
that  the  secretary  of  the  state  board,  for  a  long  time  prior  to 
1888,  had  assumed  to  and  did  direct,  by  means  of  blanks  sent 
out  to  the  various  agricultural  societies  throughout  the  state, 
what  information  should  be  furnished  to  the  office  with  respect 
to  crops,  stock,  insects,  etc.,  and  that  the  plaintiff  had  filled  up 
all  the  blanks  sent  to  it,  and  answered  fully  all  the  questions 
asked  by  the  secretary.  It  further  appears  that  the  secretary 
wrote  to  the  plaintiff,  stating  that,  on  examination  of  the  rec- 
ords of  the  office,  it  appeared  that  the  plaintiff  had  made  all 
the  reports  required  by  law,  entitling  it  to  a  del^ate  to  the 
annual  meeting  to  be  held  on  January  9, 1889.  The  delegate 
was  elected  by  the  plaintiff,  and  was  recognized  and  admitted 
as  a  member  of  the  state  board  at  its  annual  meeting. 

The  plaintiff  contends  that  as  it  has  made  all  the  reports 
required  by  the  secretary  of  the  state  board,  and  as  it  was 
accorded  representation  in  the  state  board  at  the  annual  meet- 
ing, that  no  other  or  further  reports  were  necessary  or  essen- 
tial to  the  payment  of  the  $200.     The  will  of  the  legislature 
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and  uot  that  of  the  secretary  must  control.  The  legislature 
has  specifically  provided  when  the  reports  shall  be  made,  and 
what  they  shall  contain,  and  has  further  provided  that  the 
making  of  these  reports  is  a  prerequisite  to  an  allowance  by 
the  county.  The  society  can  demand  the  money  from  the 
county  only  when  it  "shall  have  complied  fully  with  the  pro- 
visions of  the  second  section  of  the  act,  so  as  to 
uSd^Aeiy;'    bc  entitled  to  a  representation  in  the  state  board 

appropriation.  ' 

of  agriculture."  (Gen.  Stat,  of  1889,  16256.) 
It  is  not  left  to  the  secretary  nor  to  the  state  board  to  deter- 
mine what  acts  are  to  be  performed  and  what  conditions  ex- 
ist to  entitle  a  society  to  representation,  or  to  entitle  it  to 
demand  an  appropriation  of  public  money  from  the  county. 
These  limitations  are  fixed  by  the  statute,  and  they  can  neither 
be  ignored  nor  modified  by  the  secretary.  The  fact  that  the 
society  was  given  representation  on  the  state  board  is  not  the 
test  of  its  right  to  the  money,  but  it  is  whether  it  was  en- 
titled to  representation ;  and  the  statute  provides  that  it  shall 
not  be  so  entitled  unless  it  has  made  the  monthly  and  annual 
reports.  One  of  the  principal  objects  of  the  state  board  of 
agriculture  is  the  collection  and  dissemination  of  information 
of  interest  to  the  farmers  of  the  state.  To  accomplish  this 
beneficial  purpose  the  monthly  reports  are  required  from  the 
county  and  district  societies,  which  in  a  certain  sense  form  a 
part  of  the  state  board.  In  order  to  encourage  the  local  so- 
cieties in  making  these  reports,  and  also  in  making  an  annual 
exhibit  of  the  products  of  the  county  or  district,  the  allow- 
ance of  $200  is  authorized.  If  they  are  not  made  regularly 
and  promptly,  as  the  statute  prescribes,  the  county  is  under 
no  obligation  to  the  society,  and  the  chairman  of  the  county 
board  has  no  right  to  issue  an  order  upon  the  county  treasurer 
for  $200  or  any  other  sum. 

As  the  Nemaha  Fair  Association  and  the  Sabetha  District 
Fair  Association  have  both  failed  to  comply  with  the  statutory 
requirements,  neither  of  them  is  entitled  to  the  relief  de- 
manded.    The  peremptory  writ  will  therefore  be  denied. 

All  the  Justices  concurring. 
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Jarr  V.  A.  M.  Huffman,  as  Sheriff  of  Ham- 
itton  County. 

''ixeating  Order  of  Delivery — Review.  An  order  of  the 
«  yaoating  an  order  of  deliyery  issued  in  an  action  of 
nmediately  reviewable  in  the  sapreme  ooart;  the  ag- 
'  is  not  required  to  await  the  final  determination  of  the 
listriot  ooart. 

iUce.  An  order  of  delivery  cannot  be  set  aside  and  va- 
iistrict  ooart  after  answer  for  any  informality  or  irreg- 
\  issae,  or  becaase  no  praecipe  was  filed  by  the  party 

rror  from  Hamilton  District  Court, 
n  states  the  case. 

mif  and  KimbaU  &  Osgood^  for  plaintiff  in  error. 
fri«on,  for  defendant  in  error. 

r  Simpson,  C.  :  On  the  25th  day  of  January, 
arr  commenced  this  action  in  replevin  against 
\  was  the  sheriff  of  Hamiltod  county,  to  recover 
a  piano,  of  the  alleged  value  of  $300,  that  the 
ized  under  an  execution  against  the  husband  of 
This  piano  was  situated  in  Kearny  county,  then 
amilton  county  for  judicial  purposes.  She  gave 
i,  and  an  undertaking  in  replevin,  the  sureties  on 
^proved  by  the  clerk  of  the  district  court;  filed 
affidavit;  and  an  order  of  delivery  was  issued 
*  of  said  county,  that  was  served  and  duly  re- 
i  redelivery  bond,  with  sureties,  in  the  sum  of 
this,  Huffman  filed  an  answer,  consisting,  first,  of 
al ;  and  second,  that  as  sheriff  as  aforesaid,  under 
igainst  Sam.  H.  Carr,  he  had  levied  on  the  piano 
ty  of  Carr.  Afterward,  the  attorney  of  Huff- 
otion  to  set  aside  and  quash  the  order  of  deliv- 
ervice  thereof.     This  motion  was  filed  after  the 


Digitized  by  VjOOQ IC 


JULY  TERM,  1891.  189 

Opinion  of  the  Oonrt. 

answer  of  the  defendaDt  in  error  had  been  filed  for  some 
mooths.  Before  filing  the  motion  to  set  aside  the  order  of 
delivery  the  sheriff  asked  leave  to  withdraw  his  answer,  and 
this  was  granted.  The  motion  to  set  aside  the  ordep  of  de- 
livery was  sustained,  and  Ihe  court  then  permitted  the  sheriff 
to  file  an  amended  answer.  The  plaintiff  in  error  asked  leave 
to  amend  her  petition  and  affidavit  for  replevin,  and  certain 
amendments  were  made.  On  the  22d  day  of  October  the 
plaintiff  in  error  caused  an  alioB  order  of  delivery  to  be  issued, 
directed  to  the  sheriff  of  Kearny  county,  (that  county  having 
been  organized,)  which  was  served  and  returned  with  another 
redelivery  bond.  The  defendant  in  error  then  filed  a  motion 
to  set  aside  the  aliaa  order  of  delivery,  and  this  was  sustained. 
The  plaintiff  in  error  is  here  complaining  of  all  these  rul- 
ings, and  as  to  all  but  one  we  cannot  review  them,  as  no  final 
'disposition  of  the  case  has  been  made.  The  orders  of  the 
court  for  leave  to  plead  and  file  motions  and  to  amend  we 
cannot  now  consider.  -  The  one  most  bitterly  complained  of 
is  that  of  quashing  and  setting  aside  the  first  order  of  delivery, 
and  as  that  is  a  final  order  that  discharges  a  provisional  remedy, 
we  can  review  it.  The  motion  directed  against  it  enumerated 
the  reasons  why  it  should  be  set  aside.  The  first  is,  ^Hhat  it 
was  prematurely  issued,  without  the  plaintiff  filing  a  praecipe 
therefor  with  the  clerk  of  the  court.''  The  code  does  not  re- 
quire that  a  prcBcipe  shall  be  filed,  but  it  is  made  the  impera- 
tive duty  of  the  clerk  to  issue  an  order  of  delivery  whenever 
a  certain  proper  affidavit  is  filed  therefor  and  a  sufficient  un- 
dertaking entered  into  with  the  approved  sureties.  (Civil  Code, 
§§176,  177.)  It  might  be  that  the  clerk;  to  protect  himself, 
when  he  has  doubts  either  as  to  the  sufficiency  of  the  affidavit 
or  the  legal  form  of  the  undertaking,  can  demand  a  prcecipe, 
but  after  he  issues  the  writ  without  such  a  demand  it  is  too 
late  to  question  the  regularity  of  the  proceeding.  The  second 
cause  assigned  is,  ^^  because  the  officer  to  whom  the  same  was 
directed  had  no  jurisdiction  to  execute  the  same,  the  writ 
showing  on  its  face  that  the  property  was  outside  of  his  county ; '' 
and  the  third,  that  may  be  considered  in  connection  with  the 
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second,  is,  "  because  said  order  is  issued  for  property  outside 
of  Hamilton  county/' 

The  writ  was  directed  to  the  coroner  of  Hamilton  county, 
an  affidavit  being  filed  that  the  sheriflP  was  interested,  being 
the  defendant  in  the  action.  It  d^cribed  the  property  as  be- 
ing situate  at  Lakin,  in  Kearny  county,  Kansas,  and  the  aver- 
ment of  the  petition  is  that  Kearny  county,  being  unorganized, 
is  attached  to  Hamilton  county  for  judicial  purposes.  The 
district  court  of  Hamilton  county  must  take  judicial  notice  of 
the  attachment  of  Kearny  to  Hamilton  county  for  judicial 
purposes,  as  we  do,  and  hence  none  of  the  objections  urged 
against  the  order  of  delivery  were  good,  and  did  not  authorize 
the  court  to  set  it  aside.  Besides,  the  defendant  had  answered, 
and  it  was  too  late  to  move  against  the  order  of  delivery.  To 
withdraw  his  answer,  then  interpose  bis  motion  to  vacate  the 
writ,  and  then  ask  and  obtain  leave  to  renew  his  answer  as 
soon  as  the  motion  was  disposed  of,  looks  like  trifling  with  the 
orderly  course  of  judicial  proceedings;  and  all  this  defendant 
in  error  did,  and  was  permitted  to  do.  This  suit  was  com- 
menced on  the  25th  of  January,  1888.  The  answer  of  de- 
fendant was  filed  on  the  24th  day  of  February,  1888.  On 
the  8th  day  of  August,  1888,  the  defendant  in  error  filed  his 
motion  to  vacate  the  order  of  delivery.  On  the  15th  day  of 
August,  1888,  he  asked  leave  of  the  court  to  withdraw  his 
answer  and  file  his  motion  to  vacate,  and  this  was  granted; 
and  on  the  same  day  the  motion  to  vacate  was  sustained, 
against  the  objections  of  the  plaintiff  in  error^  who  then  and 
there  had  her  exceptions  noted.  On  the  27th  day  of  August, 
1888,  by  permission  of  the  court,  the  defendant  in  error  filed 
what  he  calls  an  amended  answer,  being  in  legal  effect  the 
same  as  his  original  answer.  It  will  be  seen  from  this  state- 
ment that  the  withdrawal  of  the  original  answer  was  a  mere 
pretext  to  attempt  to  avoid  the  decision  of  this  court  in  the 
case  of  Kennedy  v.  Beck,  15  Kas.  555,  wherein  the  court  holds 
that  in  an  action  of  replevin  it  is  too  late  to  raise  any  ques- 
tion about  the  irregularity  of  the  issue  of  an  order  of  de- 
livery on  behalf  of  the  defendant  after  he  has  filed  his  answer. 
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So  that  the  effect  of  the  trial  court  permitting  these  things  to 
be  done,  if  we  should  affirm  them,  would  be  to  deprive  the 
plaintifif  in  error  from  obtaining  a  writ  of  replevin.  We  re- 
gard the  struggling  efforts  of  the  plaintiff  in  error,  after  the 
defendant  in  error  filed  an  answer,  to  procure  an  cUiaa  order 
of  delivery  as  null  and  void,  and  having  no  bearing  on  the 
question  of  the  regularity  of  the  original  order  of  delivery. 

We  recommend  that  the  order  of  the  trial  court  vacating 
the  original  order  of  delivery  be  reversed,  with  instructions 
to  overrule  the  motion,  and  for  further  proceedings. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


The  Chicago,  Kansas  &  Western  Railroad  Com- 
pany V.  John  E.  Woodward,  sr. 

1.  Nbw  Tbiaii — Harmless  Error.  The  introdaotion  of  immaterial  evi- 
denoe,  which  is  not  prejadioial  to  the  rights  of  the  defendant,  is  not 
saffioient  ground  to  grant  a  new  trial. 

2.  Emimbnt  Domain — Instructions,  Upon  the  trial  of  an  appeal  from 
the  award  of  commissioners  appointed  to  condemn  a  right-of-way 
for  a  railroad  company  along  a  highway,  it  is  not  error  for  the  trial 
court  to  instraot  the  jary  that  they  are  not  to  take  into  considera- 
tion any  benefits  which  might  accrae  to  the  plaintiff,  by  reason  of 
any  change  in  the  location  of  saoh  public  highway. 

3.  Damaobs,  not  Excessive.  The  evidence  considered,  and  found  that 
damages  awarded  by  the  jury  are  not  excessive. 

Error  from  Saline  District  Court 
The  facts  sufficiently  appear  in  the  opinion. 

Oeo.  R.  Pecky  A.  A,  Hurdy  and  Robert  Danlapy  for  plain- 
tiff in  error. 
Joseph  Moore^  for  defendant  in  error. 
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Opinion  by  Green,  C.  :  This  was  an  appeal  from  an  award 
of  condemnation  proceedings  to  the  district  court  of  Saline 
county.  One  dollar  was  awarded  as  damages  to  the  owner  of 
the  northwest  quarter  of  the  southwest  quarter  of  section  5, 
township  14,  range  2  west,  in  Saline  county.  A  public  high- 
way runs  through  this  land,  and  just  north  of  it  the  track  of 
the  Union  Pacific  railway  was  located.  The  plaintiff  in  error 
built  its  railroad  on  this  public  highway,  and  condemned  the 
interest  of  the  owner  in  the  public  highway.  Before  the  con- 
struction of  its  railroad  the  company  laid  out  a  public  high- 
way north  of  the  Union  Pacific  track,  and  paid  the  defendant 
in  error  for  the  laying  out  of  the  highway  through  his  land, 
and  concerning  this  there  is  no  controversy.  That  part  of 
the  highway  where  the  railroad  was  constructed  was  not  va- 
cated. Upon  the  trial  of  the  case]  in  the  district  court,  the 
jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $425.60. 
The  plaintiff  in  error  brings  the  case  here;  and  the  first  error 
assigned  is  in  the  admission  of  certain  evidence  upon  the  trial 
below.     Complaint  is  made  of  the  following  question : 

'^Now,  imagine  the  railroad  built  there,  with  its  most  inju- 
rious consequences ;  both  railroads,  the  Santa  F6  and  the  Rock 
Island :  what,  in  your  judgment  and  opinion,  was  the  land 
worth  per  acre  immediately  after  the  building  of  those  roads  ?  " 

This  question  was  objected  to  as  incompetent,  irrelevant, 
and  immaterial,  which  was  overruled,  and  excepted  to.  The 
witness  answered :  ^'  Well,  I  should  think  it  would  make  con- 
siderable difference  in  the  value  of  the  land,  to  me,  any  way.'' 
The  answer  given  by  the  witness  was  not  responsive  to  the 
question,  and  should  have  been  stricken  out,  but  that  was  not 
1.  New  trial-  asked.  The  question  was  not  in  fact  answered ; 
harmless  error.  ^\^^^  ^jj^  witness  did  Say  was  immaterial  error, 
and  was  not  sufficiently  prejudicial  to  justify  a  reversal  of  the 
case.  No  objection  or  exception  was  made  to  the  next  ques- 
tion and  answer,  and  we  cannot  consider  the  assignment  of 
error  based  upon  that  evidence. 

It  is  claimed  that  the  court  erred  in  permitting  the  report 
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of  the  condemDation  proceedings  of  the  Chicago,  Kansas  & 
Nebraska  Railway  Company  to  be  introduced  in  evidence. 
The  evidence  that  a  double  track  vras  laid  on  the  right-of-way 
for  both  railroads,  under  the  condemnation  proceedings  of  the 
plaintiff  in  error,  was,  we  think,  competent.  The  evidence 
established  the  fact  that  the  land  in  question  was  not  embraced 
io  the  condemnation  proceedings  of  the  former  railroad ;  that 
whatever  was  being  done  there  was  under  the  authority  and 
direction  of  the  plaintiff  in  error.  We  think  the  evidence 
was  competent. 

It  is  insisted  that  the  court  erred  in  permitting  evidence  to 
be  introduced  to  show  why  the  highway  on  the  south  side  of 
the  railroad  track  was  not  vacated  by  the  board  of  county 
commissioners.  We  fail  to  see  how  this  evidence  could  prej- 
odioe  the  plaintiff  in  error.  The  evidence  may  have  been 
immaterial,  but  did  not  prejudice  the  rights  of  the  railroad 
company. 

Oar  attention  is  next  called  to  the  following  instruction : 

'*The  constitution  of  the  state  of  Kansas  provides  that  a 
railroad  company  must  pay  for  its  right-of-way  over  the 
premises  of  an  individual,  irrespective  of  any  benefits  that 
may  accrue  to  the  land-owner  by  reason  of  the  proposed  im- 
provements. Therefore,  you  cannot  take  into  consideration 
any  benefits  that  may  accrue  to  the  plaintiff  by  reason  of 
changing  the  public  highway  from  the  south  side  to  the  north 
side  of  the  Union  Pacific  railroad." 

Section  4  of  art.  12  of  the  constitution  says: 

"No  right-of-way  shall  be  appropriated  to  any  corporation 
ODtil  full  compensation  therefor  be  first  made  in  money,  irre- 
spective of  any  benefit  from  any  improvements  proposed  by 
such  corporation.'' 

This  section  of  the  constitution  has  been  frequently  con- 
strued by  this  court,  commencing  as  far  back  as  the  case  of 
Railroad  Oo.  v.  Orr,  8  Kas.  419,  and  extending  down  to  L, 
&  W,  Bid.  Co.  V.  Bo88,  40  id.  598 ;  and  the  court  has  univers- 
ally held  that  a  railroad  company  must  make  full  compensa- 
tion for  the  right-of-way  appropriated,  irrespective  of  any 
18— 47  k  AS. 
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benefits  or  supposed   benefits  from  the  construction  of  the 

road,  or  any  improvement  thereby.     Tried  by 

mftin-ias^o-  this  rale,  which  is  supported  and  sustained  by  the 

decisions  of  other  states  with  similar  constitutional 

provisions,  we  think  the  instruction  was  not  misleading  or 

erroneous. 

The  last  contention  of  the  plaintiff  in  error  is,  that  the  dam- 
ages awarded  by  the  jury  are  excessive.     The  witnesses  fixed 
the  value  of  the  land  taken  at  from  $100  to  $126  per  acre. 
The  railroad  occupied  1^^  acres,  and  the  jury  awarded  $129 
as  the  actual  market  value  of  the  land  taken,  without  reference 
to  any  damages  to  the  remainder  of  the  land.     It  is  argued 
that,  because  the  highway  was  not  vacated,  no  compensation 
should  have  been  awarded  for  the  right-of-way  at  all,  for 
under  the  statutes  of  this  state,  the  railroad  company  bad  the 
right  to  construct  and  operate  its  railroad  upon  the  public 
highway ;  that  one  of  the  uses  to  which  it  may  be  put  is  the 
construction  and  operation  of  a  railroad  along  and  upon  the 
same.     We  are  not  prepared  to  subscribe  to  this  prindple. 
While  the  adjudicated  cases  are  not  uniform,  the  weight  of  au- 
thority is  in  support  of  the  rule  that  the  construction  of  a  rail- 
road along  a  highway  imposes  an  additional  burden,  and 
constitutes  a  taking,  within  the  constitution.     The  following 
cases  hold  that  a  railroad  is  not  one  of  the  legitimate  uses  of 
a  highway,  and  for  such  an  occupation  there  should  be  addi- 
tional damages  awarded  to  the  adjoining  owner :  8,  P.  Bid,  Cb. 
V.  Reed,  41  Gal.  256;  Imlay  v.  U.  B.  Bid.  Co.,  26  Conn.  249; 
8.  C.  Bid.  Co.  V.  Steiner,  44  Ga.  546 ;  Cox  v.  Louisville  Rid. 
Co.,  48  Ind.  178;  Stange  v.  OUy  of  Dubuque,  62  Iowa,  303; 
Kuchemcm  v.  C.  C.  &  D.  Bly.  Co.,  46  id.  366;  /.  B.  A  W. 
Bid.  Co.  V.  Hardey,  67  111.  439;  Phipps  v.  W.  M.  Bid.  Co., 
66  Md.  319 ;  8pringfield  v.  Conn.  Bid.  Co.,  58  Mass.  63;  Y.K 
&  Ind.  Bid.  Co.  v.  Heisel,  47  Mich.  393;  Harrington  v.  SL  P. 
&  8.  a  Bid.  Co.,  17  Minn.  215;  H.  &  Q.  I.  Bid.  Co.  v.  Ingalh, 
15  Neb.  123;   WUliams  v.  N.  Y.  C.  Bid.  Co.,  16  N.  Y.  97j 
Fanning  v.  Osborne,  34  Hun,  121;    Chamberlain  v.  Cordage 
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Cb.,  41  N.  J.  Eq.  43;  Rid.  Co.  v.  WiUiama,  35  Ohio  St.  168; 
Mills,  Em.  Dom.,  §32;  Lewis,  Em.  Dom.  111. 

The  jury  allowed  $280  damages  to  the  land— $230  to  the 
land  soatb  of  the  railroad  and  $50  damages  to  the  land  north 
of  the  track  of  the  Union  Paoific  railroad.  The  different 
elements  of  damages  the  jury  subdivided  as  follows:  Danger 
and  inconvenience  of  crossing,  $100;  aanger  to  stock  from 
the  south  side  of  the  track,  $100;  and  from  accidental  fire, 
ISO.  While  the  damages  allowed  seem  large,  there  was  evi- 
deDce  to  support  the  findings  of  the  jury.  Each  item  appears 
5.  Damaffes,  noi  ^  be  a  propcr  element  of  damages.     It  is  proper, 

tt^Te.  jjj  estimating  damages,  to  take  into  consideration 
the  exposure  of  the  remaining  land  to  fire  from  the  company's 
trains  or  engines,  set  out  by  the  railroad  company,  without 
fault,  by  reason  of  the  operation  of  the  road  through  the 
premises.  {K.  C.  &  E.  Rid.  Co.' v.  Kregelo,  32  Kas.  608.) 

It  is  recommended  that  the  judgment  of  the  court  below  be 
affirmed. 

By  the  Court :  It  is  so  ordered. 

Valentine  and  Johnston,  JJ.,  concurring. 

HoBTON,  C.  J. :  Upon  the  trial  of  this  case  in  the  district 
court,  the  jury  returned  a  verdict  in  favor  of  the  land-owner 
for  $425.60. 

The  court  instructed  the  jury,  among  other  things,  as  fol- 
lows: 

"The  constitution  of  the  state  of  Kansas  provides  that  a 
railroad  company  must  pay  for  its  right-of-way  over  the 
premises  of  an  individual,  irrespective  of  any  benefits  that 
may  accrue  to  the  land-owner  by  reason  of  the  proposed  im- 
provements. Therefore,  you  cannot  take  into  consideration 
any  benefits  that  may  accrue  to  the  plaintiff  by  reason  of 
changing  the  public  highway  from  the  south  side  to  the  north 
side  of  the  Union  Pacific  railroad.^^    . 

This  instruction  had  no  application  in  this  case,  because  it 
was  not  alleged,  claimed  or  proved  that,  in  the  construction 
of  the  track  or  railroad,  the  land-owner  derived  any  benefit. 
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But  the  iDstructioD  was  misleadiDg  and  prejudicial,  because  it 
prevented  the  jury  from  considering  the  benefits  which  the 
land-owner  obtained  from  the  highway  upon  the  north  of  the 
Union  Pacific.  This  was  not  an  improvement  from  the  con- 
struction and  operation  of  the  railroad,  but  was  intended  to 
be  an  improvement  for  the  special  benefit  and  convenience  of 
the  land-owner,  and  also  for  the  use  of  others  who  desired  the 
highway. 

There  was  evidence  tending  to  show  that  the  larger  tract  of 
land,  to  which  damages  are  claimed,  was  north  of  the  Union 
Pacific  railroad;  and  one  witness  testified  that  it  was  better  to 
have  the  highway  north  of  that  road  than  south  of  it.  Even 
if  this  road  had  not  been  paid  for  and  constructed  by  the  rail- 
road company,  the  court  ought  not  to  have  taken  from  the 
jury  by  an  instruction  the  consideration  of  the  convenience 
and  benefits  of  this  road,  in  view  of  the  fact  that  the  highway 
south  of  the  Union  Pacific  track  was  partially  occupied  by 
the  railroad  company  of  which  complaint  was  made.  Before 
the  land  was  taken  or  condemned  for  the  right-of-way  of  the 
C.  K.  &  W.  Railroad  Company,  the  tract  was  divided  by  the 
U.  P.  railroad.  About  12  acres  lay  south,  and  some  20  acres 
north.  The  house  referred  to  in  the  evidence  was  not  upon 
the  tract  of  land  in  controversy,  but  about  a  quarter  of  a  mile 
west  of  the  land.  This  belonged  to  other  parties.  The  wit- 
nesses fixed  the  value  of  the  land  actually  taken  for  railroad 
purposes  by  the  C.  K.  &  W.  Railroad  Company  at  from  $100 
to  $126  per  acre.  The  company  condemned  1^^  acres. 
For  this  the  jury  awarded  $129,  as  the  market  value  of  the 
land.  The  land  taken  was  upon  the  highway,  just  south  of 
the  Union  Pacific,  which  was  not  vacated,  and  yet  the  jury 
allowed  nearly  full  value  for  the  land — the  same  as  if  oo 
highway  had  been  established  or  existed;  as  if  the  land 
was  without  any  incumbrance,  and  subject  to  no  easement 
These  large  damages,  I  think,  were  the  result  of  the  imma- 
terial evidence  admitted,  against  objections,  tending  to  show 
why  the  highway  on  the  south  side  of  the  railroad  track  was 
not  vacated  by  the  board  of  county  commissioners,  and  the 
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misleadiDg  instructioD  referred  to.  The  highway  was  not 
vacated,  and  the  evidence  conoerning  the  talk  about  its  dod- 
vacatioD  was  not  only  immaterial,  but  prejudicial.  The  er- 
roneous evidence  and  improper  instruction  were  the  more 
harmful  because  of  the  great  conflict  in  the  evidence.  It  ap- 
pears that  several  witnesses,  some  six  in  number,  acquainted 
with  the  premises  appropriated,  testified  on  behalf  of  the 
railroad  company  that  the  value  of  the  tract  of  land  was  the 
same  after  as  before  the  construction  of  the  railroad. 

Od  account  of  the  error  in  the  admission  of  evidence,  and 
the  giving  of  an  instruction  which  was  misleading  and  preju- 
dicial, I  believe  the  judgment  of  the  district  court  should  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 


Waters,  Chase  &  Tillotson  v.  H.  T.  Trovillo,  as 
Chairman  of  the  Board  of  Commissioners  of  Wichita 
CourUy,  et  ai. 

OouaTT  BoABD — Void  Contract  with  Attorneys,  A  contract  made  by 
the  board  of  county  commissioners,  for  the  county,  with  attorneys 
at  law,  for  their  seryicee  as  snch,  which  services  are  such  as  the  law 
requires  the  coonty  attorney  to  perform,  is  tUtra  vires  and  void. 

Original  Proceeding  in  Mandamus. 

The  opinion,  filed  October  10,  1891,  contains  a  sufficient 
statement  of  the  case. 

Water Sy  Chase  &  Tillotson,  plaintiffs,  for  themselves. 
W.  B.  Washington,  county  attorney,  and  A,  P.  Barker,  for 
defendants. 

Opinion  by  Strang,  C.  :  This  is  a  proceeding  in  manda- 
mus to  compel  the  chairman  of  the  board  of  county  commis- 
sioners and  the  county  clerk  of  Wichita  county  to  issue  to 
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the  plaintiffs  the  warrant  of  said  county  in  the  sum  of  $6,000. 
The  plaintiffs  claim  they  entered  into  the  following  contract 
with  the  commissioners  of  Wichita  county: 

"This  Contract,  Entered  into  this  5th  day  of  September, 
1888,  by  and  between  Waters,  Chase  &  Tillotson,  attorneys 
at  law,  of  Topeka,  Kas.,  parties  of  the  first  part,  and  the 
board  of  county  commissioners  of  Wichita  county,  Kansas, 
parties  of  the  second  part,  witnesseth :  That  the  parties  of  the 
first  part,  for  the  consideration  hereinafter  named,  are  to  take 
and  prosecute  such  legal  proceedings  as  may  be  necessary  to 
relieve  the  said  Wichita  county  of  any  obligations  that  may 
have  been  incurred  on  account  of  an  attempt  heretofore  made 
by  the  commissioners  of  said  county  to  subscribe  $80,000  to 
the  capital  stock  of  the  Chicago,  Kansas  &  Western  Railroad 
Company,  and  also  an  attempt  to  subscribe  $55,000  to  the  cap- 
ital stock  of  the  Denver,  Memphis  &  Atlantic  Railroad  Com- 
pany, whereby  it  is  claimed  that  said  Wichita  county  should 
execute  and  deliver  to  said  railroad  companies  the  bonds  of 
Wichita  county  for  the  amount  so  attempted  to  be  subscribed ; 
that  in  consideration  of  the  services  above  set  forth,  the  par- 
ties of  the  second  part  agree  to  pay  to  the  parties  of  the  first 
part  all  their  necessary  traveling  expenses  incurred  in  such 
service,  and  $30,000,  payable  as  follows:  A  retainer  fee  of 
$6,000,  to  be  paid  at  the  r^ular  meeting  of  the  board  of 
county  commissioners  of  Wichita  county  in  October;  and 
$12,0<)0  when  the  courts  finally  decide  that  Wichita  county 
is  not  liable  on  the  attempted  subscription  to  the  capital  stock 
of  the  Chicago,  Kansas  &  Western  Railroad  Company ;  and 
$12,000  when  the  courts  finally  decide  that  Wichita  oounty 
is  not  liable  on  the  attempted  subscription  to  the  capital  stock 
of  the  Denver,  Memphis  &  Atlantic  Railroad  Company. 

"  Done  this  5th  day  of  September,  1888,  in  the  city  of  Leoti, 
Wichita  county,  Kansas. 
(Signed) 
Waters,  Chase  &  Tillotson. 
H.  T.  Trovillo,  Chairman,  ') 

VV.    O.    iEMPLE,  r  of  Wichita  County. 

Chas.  Sinn,  J 

"Order  to  be  made  record  of  on  commissioners' journal. 
H.  T.  Trovillo,  ChairmanJ^ 

That  afterward,  on  October  1,  1888,  the  board  of  oounty 
commissioners  in  session  allowed  the  claim  of  the  plaintiffs  in 
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the  sum  of  $6,000,  that  being  the  amount  to  be  paid  down  on 
said  contract  as  a  retainer  fee,  and  directed  the  clerk  and  chair- 
man of  the  county  board  to  issue  the  warrant  of  the  county  to 
the  plaintiffs  for  that  amount.  The  affidavit  for  the  order  of 
mandamus  alleges  that  the  said  chairman  and  clerk  refuse  to 
issue  said  warrant,  and  plaintiffs  ask  this  court,  by  its  order,  to 
require  them  to  do  so.  The  chairman  of  said  board,  answer- 
ing, says  he  is  ready  to  sign  the  warrant  whenever  prepared 
by  the  clerk  of  the  board.  The  clerk  answers  and  says,  first, 
that  the  alleged  contract  is  void  because  it  was  never  made  by 
the  board  of  county  commissioners,  but  was  signed  by  the 
several  commissioners  each  in  the  absence  of  the  others,  when 
not  in  session,  and  denies  that  the  board  ever  ratified  said  con- 
tract; and,  second,  that  said  contract  is  void  because  the  board 
of  county  commissioners  had  no  power  to  make  it.  Counsel 
for  the  defendant  clerk  also  says  in  his  brief  that  the  claim  of 
the  plaintiffs  must  be  enforced  by  an  action,  and  not  by  a 
proceeding  in  mandamus. 

The  briefs  in  this  case  show  some  misunderstanding  between 
counsel  as  to  what  was  introduced  in  evidence  on  the  hearing 
of  this  case.  It  is  the  recollection  .of  the  commissioners  that 
the  county  clerk  produced  and  read  in  evidence  the  record  of 
the  board  of  county  commissioners  at  their  January,  1889, 
session,  or  so  much  of  it  as  related  to  plaintiffs'  claim,  which 
record  showed  that  the  board,  at  its  January  session,  recon- 
sidered the  action  of  the  board  at  the  former  October  session, 
in  allowing  the  claim  of  the  plaintiffs,  and  rejected  said  claim. 
This  evidence  would  probably  show,  as  was  argued  by  counsel 
for  the  plaintiffs,  a  ratification  by  the  board  of  commissioners, 
at  the  October  meeting,  of  the  contract  made  by  the  commis- 
sioners individually  September  5,  1888,  by  the  allowance  at 
that  time  of  the  plaintiffs*  claim  for  $6,000,  provided  for  by 
said  contract.  Upon  the  theory,  then,  that  the  record  was 
introduced,  the  case  occupies  in  law  exactly  the  position 
plaintiffs  claim  it  occupies  in  fact  by  agreement,  so  that  the 
misanderstanding  as  to  the  evidence  is  not  material;  for  if 
the  evidence  was  introduced,  and  showed  among  other  things 
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a  ratification  of  the  contract,  it  is  the  same  in  law  as  though 
it  was  agreed  upon  the  trial  of  the  case  that  the  contract  was 
ratified,  as  in  either  event  the  case  turns  upon  the  same 
question^  to  wit:  Did  the  commissioners  have  power  to  make 
the  contract  in  the  case,  or  was  the  making  of  said  contract 
tUtra  virea,  and  the  contract  itself  void? 

This  case  was  before  this  court  on  a  motion  to  quash  the 
return  of  H.  A.  Piatt,  the  county  clerk,  March  9, 1889.  The 
question  raised  by  that  motion  was  practically  identical  with 
the  question  before  the  court  now.  The  court  denied  the  mo- 
tion to  quash  at  that  time,  in  the  following  brief  opinion: 
"Upon  the  authority  of  dough  v.  Hart,  8  Kas.  487,  the  mo- 
tion to  quash  will  be  denied/'  The  consideration  named  in 
the  contract  under  which  the  plaintiffs  claim,  for  which  the 
$6,000  was  to  be  paid,  is  l^al  services  to  be  performed  by 
the  plaintiffs.  There  is  nothing  in  the  contract  that  shows 
whether  such  services  were  to  be  performed  in  the  courts  of 
Wichita  county,  or  elsewhere.  But  as  the  contract  was  made 
in  Wichita  county,  and  simply  provides  for  legal  services  for 
the  county,  without  showing  that  such  services  are  to  be  per- 
formed outside  of  Wichita  county,  the  fair  presumption  is  that 
they  were  to  be  performed  within  the  county,  and  this  pre- 
sumption is  supported  by  the  fact  that  the  l^al  services  actu- 
ally performed  by  the  plaintiffs  under  the  contract  consisted  in 
bringing  certain  suits  in  the  district  court  of  Wichita  county. 
The  law  provides  an  oflSoer  whose  duty  it  is  to  conduct  legal 
proceedings  in  behalf  of  the  several  counties  of  Kansas,  in  the 
persons  of  the  county  attorneys  of  said  counties.  This  court, 
in  the  case  of  Clough  v.  Hart,  supra,  used  the  following  lan- 
guage: 

"  Where  a  written  contract  between  a  county  and  an  indi- 
vidual shows  upon  its  face  that  it  was  made  by  the  county  for 
the  professional  services  of  the  individual  as  an  attorney  or 
counselor  at  law,  which  services  are  such  as  the  law  requires 
to  be  performed  by  the  county  attorney,  such  contract  is  prima 
facie  void.'' 

We  think  the  contract  in  this  case  falls  within  the  rule  laid 
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down  in  that  case,  and  that  the  writ  now  prayed  for  should  be 
refused,  upon  the  law  of  that  case.  (See  also,  Morrill  v.  Doug- 
loss,  14  Eas.  294.) 

We  recommend  that  the  writ  be  refused. 

By  the  Court :   It  is  so  ordered. 

All  the  Justices  concurring. 


The  State  op  Kansas  v.  W.  O.  Bush. 

VoTiBs  — RegiatrcUion  —  Compliance  with  Law.  A  slight  departure  from 
some  directory  provision  of  the  act  relating  to  the  registration  of 
YOters  in  oitiee,  without  any  fraudulent  intent  on  the  part  of  the 
officer,  and  which  in  its  nature  and  effect  cannot  injure  any  one  or 
operate  to  interfere  with  or  defeat  the  purpose  of  the  act,  is  not 
punishable  as  a  felony,  or  within  the  penalty  described  in  §  15  of  the 
act.  ^ 

Motion  for  Rehearing, 

Prosecution  for  improperly  registering  the  name  of  a 
voter.  The  court  below  sustained  the  motion  to  quash  the 
information^  and  discharged  the  defendant,  Btish.  The  State 
appealed.  This  court,  at  its  session  in  January,  1891,  reversed 
the  judgment  of  the  district  court  of  Butler  county,  and  re- 
manded the  cause  for  further  proceedings.  {The  State  v.  Bush, 
46  Kas.  138,  et  aeq.)  In  due  time  the  defendant  filed  his 
motion  for  a  rehearing,  which  the  court  overruled,  at  its  session 
in  October,  1891. 

-E.  N.  Smithy  and  Clogstony  Hamilton^  FuUer  &  Oubbison, 
for  the  motion. 
John  N.  Ives,  attorney  general,  contra. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  Upon  the  original  hearing,  no  argument  or 
appearance  in  behalf  of  the  defendant  was  made;  but  upon 


Digitized  by  LjOOQ iC 


47    »)l 
62    687 


47       20: 
82 


202  SUPREME  COURT  OF  KANSAS. 

The  State  v.  Bnsh. 

this  application  for  a  rehearing  the  defendant  appears  by  bis 
counsel  and  insists  that  the  information  filed  against  bim  is 
inadequate  in  its  averments,  and  fatally  defective  in  not  chain- 
ing a  culpable  intent  It  is  stated,  in  substance,  that  be  was 
the  city  clerk  of  El  Dorado,  and  that  he  unlawfully  and  felo- 
niously registered  J.  N.  Hanna  as  a  qualified  voter,  when 
Hanna  did  not  appear  in  person,  or  was  not  present  in  the 
office  of  the  city  clerk,  giving  his  name,  occupation,  and  place 
of  residence,  as  the  statute  directs.  It  is  stated  that,  at  the 
hearing  of  the  motion  to  quash,  the  county  attorney  informed 
the  court  "that  there  would  be  no  effort  made  to  show  any 
fraudulent  intent  on  the  part  of  the  defendant  in  the  simple 
act  of  registering  J.  N.  Hanna,  who  was  at  that  time  a  resi- 
dent, and  otherwise  a  legal  and  qualified  elector  in  the  city  of 
El  Dorado,  but  who  did  not  appear  in  person  before  said  clerk 
on  the  day  on  which  he  was  registered.^'  It  is  also  stated 
that  the  district  court  held  that,  unless  "the  defendant  by  his 
act  intended  to  commit  some  wrong,  either  in  registering  a 
person  not  entitled  to  vote,  or  intending  to  injure  or  defraud 
a  person  with  a  right  to  vote  out  of  his  vote,  or  intending  to 
injure  or  defraud  some  candidate  before  the  election,  that  the 
defendant  would  not  be  guilty  of  violating  the  law;''  and  as 
none  of  these  things  were  contended  for  by  the  prosecution, 
the  motion  to  quash  was  sustained. 

It  is  earnestly  contended  that  it  was  not  within  the  l^isla- 
tive  intent  to  punish  as  for  a  felony  every  omission  or  failare 
of  the  officers  to  carry  out  the  minute  and  minor  details  of 
the  registration  act,  and  that,  although  the  prohibition  of  the 
act  wa»  general  in  its  terms,  it  fairly  embraced  only  the  mis- 
chiefs which  the  enactment  was  intended  to  prevent.  It  is 
therefore  ui^ed  that  the  information  should  contain  state- 
ments showing  a  culpable  intent  on  the  part  of  the  defendant 
to  defeat  the  obvious  purpose  of  the  statute,  or  all^ations  of 
some  acts  or  omissions  of  the  defendant  of  a  substantive  char- 
acter, necessarily  resulting  in  the  wrong  or  injury  which  the 
legislature  intended  to  suppress.  The  writer  hereof  is  now 
inclined  to  think  that  the  allegations  of  the  information   are 
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insufficient,  bat  the  majority  of  the  court  are  of  opinion  that 
the  language  of  the  charge  stating  that  the  act  was  unlawfully 
and  feloniously  done  characterizes  it  as  a  crime,  and  therefore 
the  information  is  not  so  inadequate  in  statement  as  to  be 
fatally  defective.     The  court,  however,  does  not  decide,  as 
counsel  seem  to  think,  that  every  departure  from  the  letter  of 
the  statute  comes  within  its  prohibition  and  penalty,  and 
therefore  the  hardships  which  counsel  imagine  will  result 
from  the  enforcement  of  the  act  do  not  exist.     It  is  true  that 
the  language  of  §  16  is  sweeping  in  its  terms,  and,  if  construed 
with  literal  severity,  would  embrace  the  slightest  departure 
from  any  direction  or  detail  which  the  statute  contains,  how- 
ever innocent  and  harmless  the  act  or  omission  of  the  officer 
might  be.     It  is  evident  from  the  provisions  and  penalty  of 
the  act  that  such  was  not  the  purpose  of  the  legislature.     The 
act  is  a  general  one,  giving  specific  and  minute  directions  and 
details  as  to  the  preparation  for  and  the  regulation  of  the  reg- 
istration of  voters  in  cities  of  the  first  and  second  classes. 
Minute  directions  are  given  as  to  the  various  steps  to  be  taken 
and  the  manner  thereof,  some  of  which  are  very  important, 
while  others  are  of  less  importance;  and  at  the  end  of  the 
chapter  it  is  provided  that  if  any  officer  shall  neglect  or  refuse 
to  perform  any  act  required  by  the  statute,  and  in  the  manner 
required  by  it,  he  shall  be  guilty  of  a  felony,  and  punished  by 
confinement  and  hard  labor  in  the  penitentiary,  as  well  as  to 
forfeit  the  office  which  he  then  holds.     The  legislature  doubt- 
less intended  to  impose  upon  the  officers  a  faithful  observance 
of  the  provisions  of  the  act,  with  a  view  of  carrying  out  its 
purposes;  but  it  will  hardly  be  contended  that  the  legislature 
Yot^n-ngMn-  ^°*®"^®^  ^^  visit  SO  scvcrc  a  punishmcut  upon  an 
SSlSl^^h*    officer  free  from  any  wrong  intent,  for  some  slight 
departure  from  an  unimportant  detail  of  the  law, 
which  does  not  and  cannot  operate  to  defeat  its  object.     We 
may  properly  look  at  the  mischief  proposed  to  be  remedied, 
and  to  some  extent  the  severity  of  the  penalty  imposed,  in  de- 
termining the  true  legislative  intent  in  framing  the  act. 
It  has  been  held  that  the  purpose  of  the  registration  act  is 
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to  preserve  the  purity  of  the  ballot-box,  by  ascertaining  in 
advance,  by  proper  proofs,  who  are  entitled  to  vote  at  an  elec- 
tion, thus  securing,  ten  days  before  the  election,  the  full  r^- 
istry  of  all  persons  entitled  to  vote,  which  registry  can  be 
examined  and  scrutinized  by  any  interested  party.  {The  State 
V,  ButtSf  31  Kas.  537.)  Any  substantive  act  or  omission  of 
an  officer  which  appears  to  operate  to  defeat  this  purpose  comes 
within  the  prohibition  and  penalty  of  the  statute,  but  a  strict 
compliance  with  a  minor  detail  that  could  have  no  such  effect 
was  not  intended  to  be  punished  as  a  felony.  For  instance, 
the  act  provides  that,  on  January  Ist  of  each  year,  the  mayor 
and  council  shall  procure  and  open  a  poll-book  for  each  ward 
in  the  city.  Would  the  inadvertent  omission  to  furnish  a 
poll-book  until  the  following  day  subject  these  officers  to  im- 
prisonment in  the  state  penitentiary?  T!he  statute  further 
provides  that  the  poll-books  shall  at  all  times  be  kept  in  the 
office  of  the  city  clerk.  If  the  clerk  should  take  one  book 
out  for  repairs  after  office  hours,  and  return  it  in  time  for  the 
opening  of  business  the  next  morning,  would  he  be  liable  to 
a  felon's  punishment?  Again,  the  act  requires  that  the  books 
shall  be  open  at  all  times  during  the  year,  except  for  10  days 
preceding  the  election ;  but  it  will  not  be  contended  that  the 
clerk  must  keep  them  open  during  the  night-time,  or  be  held 
liable  to  the  rigorous  penalties  of  the  act.  This  is  the  more 
apparent,  for  another  section  provides  for  registration  during 
the  usual  office  hours.  If  the  clerk,  as  a  matter  of  courtesy  and 
accommodation,  should  remain  in  his  office  a  short  time  beyond 
the  usual  office  hours,  and  should  then  register  l^ally-qualified 
voters,  would  he  be  held  liable  to  the  penalties  of  the  law  ? 
He  is  required  to  enter  the  names  of  the  persons  roistered  in 
alphabetical  order;  but  if  he  should,  by  mistake,  fail  to  enter 
a  name  in  that  order,  he  would  hardly  be  guilty  of  felony, 
although  the  work  was  not  done  in  the  manner  provided  in 
the  act.  It  is  also  provided  that  no  person  shall  be  roistered 
unless  he  appear  in  person  at  the  city  clerk's  office  and  apply 
to  be  registered ;  but  if  a  qualified  voter  who  was  an  invalid 
was  driven  in  a  carriage  to  the  city  clerk's  office,  but  was  un- 
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able  to  enter  there,  and  should  call  the  city  clerk  out  in  the 
street,  or  should  chance  to  meet  him  in  the  street  and  there 
apply  to  be  registered,  and  the  city  clerk,  knowing  that  he 
was  unquestionably  a  qualified  voter,  should  register  him, 
would  this  deviation  from  the  strict  letter  of  the  statute  be 
within  the  severe  penalties  provided  in  §  15?  We  think  not. 
These  and  many  other  like  acts  and  omissions  are  within  the 
letter  of  the  statute,  but  manifestly  the  legislature  did  not 
contemplate  that  such  acts  or  omissions  should  be  punished 
as  felonies.  A  departure  from  some  directory  provision,  made 
without  fraudulent  intent,  and  which  in  its  nature  and  effect 
cannot  injure  anyone  or  operate  to  defeat  or  interfere  with  the 
purpose  of  the  act,  cannot  be  regarded  to  have  been  in  the 
mind  of  the  legislature  in  prescribing  the  penalties  of  the  act. 
Although  such  departure  appears  to  be  within  the  strict  letter 
of  the  act,  a  consideration  of  the  mischief  intended  to  be  pre- 
vented, the  remedy  proposed,  and  the  punishment  provided, 
indicate  clearly  that  such  was  not  the  intention  of  the  makers 
of  the  statute.  It  has  already  been  held  that,  when  the  in- 
tention of  the  legislature  can  be  discovered,  it  should  be  sen- 
sibly followed,  although  such  interpretation  may  seem  contrary 
to  the  letter  of  the  statute.  {Intoadcating  Liquor  Oases,  25  Kas. 
751,  762.) 

The  motion  for  a  rehearing  will  be  denied. 

HoRTON,  C.  J.,  concurring. 

Valentine,  J. :  I  concur  in  overruling  the  motion  for  a 
rehearing,  but  I  do  not  wish  to  express  any  opinion  upon  any 
matter  not  involved  in  the  consideration  of  this  question. 
The  fundamental  question  to  be  considered  is,  whether  the 
defendant's  motion  in  the  court  below  to  quash  the  informa- 
tion should  have  been  sustained  or  not;  and  as  to  when  infor- 
mations may  be  quashed  and  when  not,  see  the  case  of  The 
State  V.  MotTison,  46  Kas.  679;  same  case,  27  Pac.  Rep.  133. 
The  only  substantial  question  now  presented  is,  whether  the 
information  states  a  public  offense  as  against  the  defendant  or 
not    Or,  in  other  words,  the  question  is  this :  Where  a  crim- 


Digitized  by  VjOOQ IC 


206  SUPREME  COURT  OF  KANSAa 

The  State  y.  Bosh. 

inal  information  states  and  charges  everything  and  all  things 
neoeesary  under  the  statutes  to  constitute  a  public  offeosey  and 
states  the  same  substantially  and  almost  literally  in  the  lan- 
guage of  the  statute  defining  the  offense,  and  charges  that  the 
acts  of  the  defendant  constituting  the  offense  were  committed 
by  him  "unlawfully  and  feloniously,"  does  such  an  infor- 
mation state  a  public  offense  or  not?  Or  perhaps,  in  still 
other  words,  the  question  is  this :  May  a  person  unlawfully 
and  feloniously  violate  a  criminal  statute  without  being  guilty 
of  any  offense  ?  In  the  case  of  Wong  v,  Astoria^  13  Ore.  538, 
(same  case,  1 1  Pao.  Rep.  296,)  it  was  held,  that  to  all^e  that  an 
act  was  done  " willfully  and  unlawfully"  was  equivalent  to 
alleging  that  it  was  done  "knowingly."  In  the  case  of  Wein- 
zarpflinv.  The  State,  7  Blackf.  186, 196,  it  is  said  among  other 
things,  as  follows: 

"'Feloniously^  is  substituted  for  it  [the  word  *  unlawfully'] 
in  this  indictment,  and  is  not  tantamount  to  it,  but  is  a  word 
of  far  more  extensive  criminal  meaning.  The  act  complained 
of  could  not  have  been  feloniously,  and  not  unlawfully,  done." 

In  the  case  of  Carder  v.  The  State,  17  Ind.  307,  it  is  said — 

"That  the  word  'feloniously'  in  this  connection  in  which 
it  was  used  in  the  indictment  was  identical  in  its  import  with 
the  word  *  purposely.' " 

In  the  case  of  Commonwealth  v,  Adams,  127  Mass.  15, 17, 
it  is  said : 

"  But  the  all^ation  that  the  defendant  maliciously  and  fe- 
loniously incited  and  procured  the  principal  to  commit  the 
felony  ex  vi  termini  imports  that  she  acted  with  an  unlawful 
intent." 

In  the  case  of  Allen  v.  The  Inhabitants,  etc,,  3  Wilson  [Eng.], 
318,  it  is  said  as  follows: 

"  Here  he  [the  prosecutor]  has  alleged  in  his  declaration,  and 
proved  at  the  trial  to  the  satisfaction  of  the  jury,  that  the  same 
was  committed  and  done  feloniously;  and  that  act,  which  was 
committed  feloniously,  was  certainly  done  willfully,  unlawfully, 
and  maliciously ;  for  doing  an  act  feloniously  is  doing  it  malo 
animo,  viz.,  with  malice;  therefore  Seijeant  Burland  ooncladed 


Digitized  by  VjOOQ iC 


JULY  TERM,  1891.  207 

Separate  Opinion. 

that  the  declaration  was  perfectly  right;  and  of  that  opinion 
was  the  whole  oourt^  and  gave  judgment  for  the  plaintiff." 

In  Webster's  International  Dictionary  it  is  said  that  the 
word  " felonious '^  means  "having  the  quality  of  a  felony; 
malignant;  malicious;  villainous;  perfidious;  in  a  legal  senses 
done  with  intent  to  oommit  a  crimeJ^  The  Encyclopsedic  Dic- 
tionary says  that  the  word  "felonious"  means,  in  law,  "of 
the  nature  of  a  felony;  done  with  deliberate  purpose  to  com- 
mit a  crime;"  and  the  word  "feloniously"  means,  in  law,  "in 
a  felonious  manner;  with  deliberate  intention  to  commit  a 
crime."  See,  also,  the  Imperial  Dictionary  and  the  Century 
Dictionary,  substantially  to  the  same  effect 

Under  the  foregoing  authorities,  and  under  the  allegations 
of  the  information,  the  defendant  did  all  that  was  necessary 
to  be  done,  under  the  statutes,  to  constitute  his  acts  a  criminal 
offense;  and  as  he  did  the  same  "  unlawfully  and  feloniously," 
he  did  the  same  "with  intent  to  commit  a  crime,"  (Webster's 
Int  Diet.,)  or  "  with  deliberate  intention  to  commit  a  crime." 
(Enqrc.  Diet.)  It  would  therefore  seem  that  the  information 
ought  to  be  held  to  be  su£Scient.  Can  a  person  violate  a 
criminal  statute, "  with  deliberate  intention  to  commit  a  crime," 
and  still  be  innocent  and  blameless  ?  Where  a  statute  prohib- 
its a  thing  and  makes  the  doing  of  the  same  a  criminal  offense, 
but  nevertheless  a  party  does  such  thing,  and  does  it  "  unlaw- 
ftilly  and  feloniously,"  or,  in  other  words,  does  it  "  with  the 
intent  to  commit  a  crime,"  is  he  still  innocent  and  blameless  ? 
Will  it  be  claimed  that  the  statute  in  the  present  case  is  a  bad 
law,  and  that  the  legislature  has  no  right  to  pass  a  bad  law, 
and  therefore  that  the  same  should  be  annulled  by  the  courts  ? 
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Joseph  McNulty  ei  aL  v.  John  W.  McNulty. 

Dkbd  — RaUfieaiion  of  Invalid  Delivery.  Where  the  grantee  has  surrep- 
titiously obtained  possession  of  a  deed  daly  acknowledged,  bat  never 
lawfully  delivered,  saoh  possession  and  invalid  delivery  may  be  rati- 
fied by  the  subsequent  acts  of  the  grantor,  which  show  a  dear  recog- 
nition and  acqniesence  in  the  grantee's  title  to  the  land  conveyed  by 
sach  deed.  Held,  That  the  evidence  and  special  findings  of  fact  in 
this  c^e  show  that  the  grantor  ratified  the  act  of  the  grantee  in  tak- 
ing into  his  possession  the  deed  of  Jane  80, 1876;  and  that  the  con- 
elusion  of  law,  as  found  by  the  district  court,  that  the  grantor  did 
not  ratify  such  possession,  is  not  warranted  by  the  evidence  and  the 
special  findings  of  fact. 

Error  from  Osage  District  Court. 
The  facts  are  substantially  stated  in  the  opinioD. 

A.  Smith  Devennej/j  for  plaintiff  in  error. 

Isaac  Farley,  and  Robt.  C.  Heizer,  for  defendant  in  error. 

Opinion  by  Green,  C.  :  Christopher  McNulty,  a  bachelor, 
owned  the  west  half  of  the  northwest  quarter  of  section  25, 
in  township  18,  in  range  16,  in  Osage  county.  On  the  6th 
day  of  September,  1872,  he  conveyed  this  land  to  his  brother, 
John  W.  McNulty,  for  the  sum  of  $500,  and  the  grantee  was 
placed  in  possession  of  the  premises,  and  exercised  acts  of 
ownership  over  the  same.  It  seems  there  were  three  brothers 
then  living — John  W.,  the  defendant  in  error  in  this  case, 
Christopher,  the  grantor  in  the  deed  named,  and  Joseph,  one 
of  the  plaintiffs  in  error.  On  the  30th  day  of  June,  1876, 
John  W.  McNulty  and  wife  made  a  deed  to  the  land  in  con- 
troversy to  Christopher  McNulty  for  the  sum  of  $500,  which 
sum,  it  was  claimed,  was  never  paid.  The  grantor  placed  the 
deed  in  a  bureau  drawer  in  his  own  home,  among  his  private 
papers,  from  which  place  it  was  taken  several  years  afterward 
by  the  grantee,  and  on  the  22d  day  of  August,  1884,  by  him 
placed  upon  record  without  the  knowledge  or  consent  of  the 
grantor.     This  action  was  brought  on  the  15th  day  of  Deoem- 
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ber,  1887,  by  John  W.  McNolty,  to  set  aside  this  deed,  exe- 
cuted by  him  and  his  wife  to  Christopher  McNulty,  (which  he 
insists  was  never  delivered,)  and  a  deed  subsequently  executed 
by  Christopher  to  his  brother  Joseph,  conveying  the  same 
land.  The  case  was  submitted  to  the  court  at  the  November 
term,  1888,  and  the  following  special  findings  of  fact  and  con- 
clusions of  law  were  made : 

**  SPECIAL   FINDINGS. 

"1.  This  action  was  instituted  by  John  W.  McNulty, 
plaintiff  herein,  against  the  said  defendants  herein,  Joseph 
McNulty  and  wife,  on  the  15th  day  of  December,  1887,  in 
said  court. 

"2.  Said  plaintiff  and  said  defendant  Joseph  McNulty 
are  brothers;  the  former  being  a  resident,  with  his  family,  of 
Osage  county,  Kansas,  and  the  latter  being  a  resident  of 
Johnson  county,  Kansas,  and  is  the  head  of  a  family. 

"3.  One  Christopher,  or  *  Chris.'  McNulty  died  in  John- 
sou  county,  Kansas,  on  June  6,  1887,  of  consumption,  at  the 
residence  of  the  said  Joseph  McNulty,  who,  as  well  as  the 
plaintiff,  was  a  brother  of  said  decedent.  The  said  deceased 
never  having  been  married,  he  made  his  home  from  the  year 
1871  to  date  of  his  death,  alternately,  with  his  said  brothers, 
John  W.  and  Joseph,  except  when  he  was  absent  in  Cali- 
fornia. 

"4.  Prior  to  September  6,  1872,  said  Chris.  McNulty  was 
the  owner  in  fee  of  the  west  half  (J)  of  the  northeast  quarter 
(J)  of  section  25,  township  18,  range  16,  in  Osage  county, 
Kansas,  and  on  that  day  he  executed  and  delivered  to  plain- 
tiff, John  W.  McNulty,  a  warranty  deed  for  said  land,  which 
deed  was  duly  recorded  on  the  20th  of  September,  1872.  Said 
deed  contained  a  recital  of  a  consideration  of  $500,  and  other 
than  said  recital  there  is  no  evidence  of  any  consideration 
passing  from  said  John  W.  McNulty  to  said  Chris.  McNulty 
for  said  land. 

"5.  In  1872,  and  for  several  years  prior  to  that  year,  the 
said  Chris.  McNulty  was  engaged  in  business  at  Olathe,  Kas., 
in  company  with  one  Charles  Wagoner,  and  at  the  time  said 
conveyance  was  made  by  said  Chris.  McNulty  to  said  John 
W.  McNulty  the  creditors  of  said  firm  of  McNulty  &  Wag- 
oner were  pressing  them  for  the  payment  of  their  debts,  and 
said  conveyance  was  made  by  said  Chris.  McNulty  for  the 

14  — 47KJL8. 
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purpose  of  putting  said  land  beyond  the  reach  of  the  creditors 
of  said  firm. 

^'6.  Immediately  after  the  execution  of  said  deed  to  him^ 
said  John  W.  McNuIty  took  possession  of  said  land,  and  con- 
tinued in  the  possession  thereof,  and  in  the  full  enjoyment  of 
all  rents  and  profits  thereof,  up  to  and  including  the  year 
1884,  and  paid  the  taxes  thereon  from  1873  up  to  1883,  both 
years  inclusive,  and  the  first  half  of  the  taxes  of  1884. 

''  7.  On  the  30th  day  of  June,  1876,  said  John  W.  McNulty, 
his  wife  joining  with  him,  in  the  presence  of  said  Chris.  Mo- 
Nulty, executed  a  warranty  deed  reciting  a  consideration  of 
$500,  conveying  said  land  to  said  Chris.  McNulty,  which  deed 
the  said  John  W.  McNulty,  after  the  same  was  executed,  re- 
tained in  his  own  possession,  and  said  deed  was  never,  at  any 
time,  delivered  by  said  John  W.  McNulty,  or  by  any  one  for 
him  or  by  his  authority,  to  any  one  acting  for  him,  and  the 
said  John  W.  McNulty  never  intended  to  deliver  said  deed  to 
the  said  Chris.  McNulty  until  the  latter  should  pay  to  the  for- 
mer the  consideration  named  in  said  deed. 

"8.  In  the  fall  of  1883  said  Chris.  McNulty,  who  had 
been  for  several  years  in  California,  returned  to  Kansas,  and 
spent  the  remainder  of  that  year  and  a  portion  of  1884  at  said 
John  W.  McNulty 's,  and  while  living  there,  without  the  knowl- 
edge or  consent  of  said  John  W.  McNulty,  he  took  said  deed 
from  among  the  private  papers  of  the  said  John  W.  McNulty, 
and  without  any  authority  from  him,  on  the  22d  day  of  August, 
1884,  filed  it  for  record  in  the  office  of  the  register  of  deeds 
of  Osage  county,  state  of  Kansas,  and  said  John  W.  McNulty 
had  no  knowledge  that  said  deed  had  come  into  the  possession 
of  said  Chris.  McNulty  until  several  weeks  after  it  was  re- 
corded, and  then  only  by  learning  that  it  had  been  recorded. 

"9.  Chris.  McNulty  himself,  with  the  full  knowledge  of 
the  said  John  W.  McNulty,  and  without  objection  on  his  part, 
rented  said  land  for  the  year  1885  to  John  W.  McNulty,  a  son 
of  said  John  W.,  who  was  living  with  his  father,  and  took 
in  payment  of  the  rent  a  note  from  said  John  McNulty  for 
$140;  and  afterward,  upon  leaving  for  California,  he  left  said 
note  with  the  said  John  W.  McNulty,  as  his  agent,  to  collect 
the  same,  and  said  John  W.  McNulty  did  collect  said  note,  and 
out  of  the  proceeds  thereof  paid  the  taxes  on  said  land  for 
the  last  half  of  1884,  and  the  first  half  of  1885,  in  the  name 
of  said  Chris.  McNulty,  and  sent  the  balance  to  said  Chris. 
McNulty  to  California. 
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"10.  In  the  year  1885,  the  said  Chris.  McNulty  put  the 
agency  of  said  lands  for  the  leasing  thereof  and  collecting  of 
rent  for  the  year  1885  in  the  hands  of  one  Peter  Chevalier, 
with  the  knowledge  and  consent  of  said  John  W.  McNulty ; 
bat  no  rents  were  collected  for  that  year  by  the  said  Chris. 
McNulty  or  his  agent,  the  tenant  to  whom  said  Chevalier 
rented  said  land  having  appropriated  the  crops  and  paid  no 
rent  to  any  person. 

"11.  In  the  year  1887,  the  said  John  W.  McNulty  rented 
said  land  as  his  own  to  his  son  Chris,  for  one-third  of  the  crop, 
and  that  part  of  the  rent  share  of  the  crops  raised  by  said  de- 
fendant was  by  him  delivered  to  his  father,  and  a  part  of  said 
rent  share  was  delivered  by  said  tenant,  with  the  knowledge  of 
said  John  W.  McNulty,  to  defendant  Joseph  McNulty. 

"12.  In  the  spring  of  1887,  said  Chris.  McNulty  returned 
from  California,  and  on  the  25th  day  of  March,  1887,  he  exe- 
cuted and  delivered  to  said  Joseph  McNulty  a  warranty  deed 
for  said  land,  in  which  there  is  recited  a  consideration  of  $800, 
which  deed  was  duly  recorded  on  the  29th  day  of  March, 
1887.  The  consideration  was  paid  by  said  Joseph  McNulty 
for  said  land,  and  at  the  time  said  deed  was  delivered  to  him 
by  said  Chris.  McNulty  he  knew  that  said  John  W.  McNulty 
had  never  delivered  said  deed  of  June  30,  1876,  unto  said 
Chris.  McNulty,  and  also  knew  how  the  latter  had  obtained 
possession  of  said  deed.  Said  Joseph  McNulty  paid  the  last 
half  of  the  taxes  of  1885  on  said  land,  and  also  the  taxes  for 
1886  and  1887. 

"13.  When  said  Chris.  McNulty  returned  from  California 
in  the  spring  of  1887,  he  held  a  note  for  $1,000,  dated  April 
29,  1884,  executed  to  him  by  said  John  W.  McNulty;  and 
some  time  after  his  return,  and  a  short  time  before  his  death, 
John  W.  McNulty  visited  him  at  the  residence  of  said  Joseph 
McNulty,  and  while  there  the  said  Chris.  McNulty  surrendered 
and  gave  up  the  said  note  to  said  John  W.  McNulty. 

"14.  At  a  period  between  the  date  of  the  deed  from  John 
W.  McNulty  and  wife  to  Chris.  McNulty  for  the  lands  in 
controversy  and  the  date  of  acquiring  possession  of  said  deed 
by  Chris.  McNulty,  the  said  John  W.  McNulty  gave  a  mort- 
gage upon  said  lands  and  tenements  for  the  sum  of  $400, 
which  said  mortgage  has  not  been  paid,  nor  has  any  portion 
thereof  been  paid ;  and  that  said  mortgage  was  so  given  with- 
out the  consent  or  knowledge  of  said  Chris.  McNulty  at  the 
time  it  was  given.'* 
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"1.  By  the  deed  of  September  5, 1872,  so  far  as  the  parties 
to  this  case  are  coDcerned,  John  W,  McNulty,  the  plaintiff, 
acquired  a  perfect  legal  title  to  the  lands  in  controversy  in  this 
action. 

"  2.  Said  John  W.  McNulty  was  not  divested  of  the  title 
so  acquired  by  the  deed  of  June  30,  1876,  nor  by  the  record 
of  said  deed. 

"3.  Said  John  W.  McNulty  did  not  ratify  the  act  of  said 
Chris.  McNulty  in  taking  into  his  possession  and  causing  to 
be  recorded  the  deed  of  June  30,  1876. 

"4.  The  deed  of  June  30,  1876,  from  John  W.  McNulty 
to  Chris.  McNulty,  and  the  deed  of  March  28,  1887,  from 
Chris.  McNulty  to  Joseph  McNulty,  the  defendant,  are  null 
and  void,  and  the  plaintiff  is  entitled  to  have  them  so  declared 
by  decree  in  this  action. 

"5.  The  plaintiff  is  entitled  to  recover  his  costs  in  this 
action." 

The  vital  question  presented  in  this  case  is  whether  the  de- 
fendant in  error  ratified  the  act  of  his  brother  Christopher 
McNulty  in  surreptitiously  taking  the  deed,  executed  on  the 
30th  day  of  June,  1876,  from  the  bureau  drawer  where  the 
grantor  had  placed  it,  and  delivering  the  same  to  the  register 
of  deeds  of  Osage  county  for  record,  on  the  22d  day  of  August, 
1884.  It  is  evident  from  the  testimony  and  the  findings  of 
the  trial  court  that  there  was  no  delivery  of  the  deed  by  the 
grantor.  The  delivery  of  a  deed,  being  an  essential  requisite 
to  effectually  pass  the  title  to  real  estate,  the  title  to  the  land 
in  controversy  must  have  continued  in  the  defendant  in  error, 
unless  there  was  a  subsequent  ratification  by  him  of  the  act  of 
his  brother  in  taking  the  deed  without  his  knowledge.  While 
a  deed  thus  obtained  is  void,  and  possesses  no  greater  validity 
than  it  would  have  if  forged,  still  it  may  be  ratified  by  the 
grantor  after  he  has  full  knowledge  of  all  the  facts,  by  any 
words  and  acts  of  his  which  show  a  clear  intention  on  his  part 
that  the  deed  should  be  regarded  as  properly  delivered,  and 
that  the  same  conveyed  the  title  to  the  property.  {Tucker  v, 
Allen,  16  Kas.  312.)  The  district  court  found  as  a  conclusion 
of  law  that  John  W.  McNulty  did  not  ratify  that  act  of  his 
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brother  in  taking  into  his  possession  and  causing  to  be  recorded 
the  deed  of  June  30, 1876.  The  correctness  of  this  conclusion 
of  law  is  challenged  by  the  plaintiffs  in  error,  who  contend 
that  it  is  not  warranted  by  the  evidence  and  the  special  find- 
ings of  fact.  We  have  carefully  examined  the  facts  bearing 
upon  the  question  of  ratification  by  the  plaintiff  below.  It 
mast  be  remembered  that  the  transaction  was  between  broth- 
ers, and  there  were  some  irreconcilable  statements  made  by 
each  one  of  them,  but  the  following  undisputed  facts  may  be 
gathered  from  all  of  the  evidence :  The  plaintiff  below  learned 
in  a  few  weeks  after  his  brother  Christopher  took  the  deed 
that  it  had  been  placed  upon  record ;  the  matter  was  after- 
ward talked  over  between  him  and  his  brother  Joseph,  and 
it  was  known  by  each  how  the  deed  was  obtained.  The  next 
year  after  the  deed  had  been  obtained  the  land  was  rented  to 
a  son  of  the  plaintiff  below,  and  a  note  for  $140  for  the  rent 
given,  payable  to  the  grantee,  Christopher  McNulty ;  and  this 
note  was  delivered  to  the  grantor  for  collection  and  was  by 
him  collected,  and  a  portion  of  the  amount  was  used  in  pay- 
ing the  taxes,  in  the  name  of  the  grantee,  and  the  balance  was 
remitted  to  him  in  California  by  his  brother.  In  the  year 
1886  the  land  was  rented,  with  the  knowledge  of  the  grantor, 
to  a  Grerman,  by  an  agent  of  the  grantee.  The  plaintiff  below 
acknowledged  that  his  brother  Christopher  took  the  agency 
of  this  land  from  him  and  rented  it  to  some  one  else  for  this 
year.  One  witness,  who  appears  not  to  be  related  to  the  par- 
ties, testified  that  he  rented  the  farm  in  1887,  for  the  year 
1888 ;  that  he  saw  that  some  one  had  taken  possession  of  the 
place  in  the  early  part  of  Macch  of  the  latter  year;  that  he 
went  around  and  saw  John  W.  McNulty,  who  informed  him 
that  his  son  was  going  to  farm  the  place,  and  when  informed 
that  he  had  rented  the  place  from  Joseph  McNulty,  John  W. 
McNulty  replied  that  he  had  permission  from  his  brother 
Christopher  the  year  previous  to  rent  the  place,  and  had 
rented  it  to  his  son  for  one  year,  with  permission  to  have  it  as 
long  as  he  wanted  it,  and  if  he  did  not  get  written  notice  from 
Joseph  he  was  going  to  hold  over.     Subsequently  John  W. 
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McNulty  stated  to  him  that  his  son  Christopher  was  going  to 
hold  the  place;  that  Christopher's  third  was  as  good  as  that 
of  the  witness  to  Joseph ;  that  if  a  notioe  had  been  given  he 
would  have  given  it  up.  It  appears  that  John  W.  visited  his 
brother  Christopher  in  1887,  a  short  time  before  his  death, 
and  was  presented  with  a  note  of  $1,000,  and  was  informed 
by  Joseph  that  Christopher  had  deeded  him  the  land  in  cod- 
troversy;  and  to  this  John  W.  made  no  objection.  The  plain- 
tiff in  error  paid  the  last  half  of  the  taxes  for  1885  and  the 
taxes  for  1886  and  1887. 

Upon  this  evidence,  the  district  court  made  the  special  find- 
ings of  fact,  supra.  As  a  conclusion  of  law  the  court  found, 
that  John  W.  McNulty  did  not  ratify  the  act  of  his  brother 
in  taking  into  his  possession  and  causing  to  be  recorded  the 

deed  of  June  30,  1876.     In  this  we  think  the 
tio^^invTiid  court  erred.     There  was,  in  our  judgment,  such  a 

state  of  facts  as  showed  a  ratification.  The  court 
found  that  Christopher  McNulty,  with  the  knowledge  of  his 
brother  John  W.,  and  without  objection  upon  his  part,  rented 
the  land  in  controversy  for  the  year  1885,  and  took  a  note  for 
$140,  which  he  left  with  his  brother,  who  afterward  collected 
the  note  and  accounted  to  his  brother  for  the  proceeds.  The 
evidence  upon  which  this  finding  is  based  indicates,  to  our 
minds,  that  there  was  a  recognition  upon  the  part  of  John  W. 
McNulty  of  his  brother's  right  to  the  land.  He  received  the 
rents  for  his  brother,  and  thus  recognized  his  title,  which  could 
only  come  through  the  delivery  of  the  deed  of  June  30, 1876. 
Having  once  acknowledged  and  recognized  the  title  of  his 
brother,  we  do  not  think  he  could  afterward  be  heard  to  say 
that  his  conduct  and  statements  were  the  result  of  a  doubt  in 
his  mind  as  to  his  legal  rights.  The  grantor  cannot  recognize 
the  possession  of  a  deed  as  valid  for  some  purposes,  and  then 
disclaim  it  as  being  nugatory  for  all  others.  {Cotton  v.  Gregoryy 
10  Neb.  125.)  John  W.  knew  that  his  brother  had  obtained 
possession  of  the  deed  and  placed  it  upon  record,  and  for  three 
years  thereafter  he  recognized  his  brother's  title  to  the  land. 
It  has  become  an  axiomatic  rule  of  law,  which  requires  no 
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argumentative  demonstratioD  or  authority  to  support  it,  that 
that  to  which  a  person  assents  is  not  esteemed  in  law  an  in- 
jury. We  think  it  clear  from  the  evidence  that  there  was 
no  delivery  of  the  deed  of  June  30, 1876,  in  the  first  instance, 
bat  we  base  our  decision  upon  the  fundamental  truth  that  a 
delivery  may  be  made  good  by  a  subsequent  assent,  though 
originally  invalid  for  the  want  of  it,  upon  the  well-settled 
principle  that  a  subsequent  ratification  may  have  a  retrospec- 
tive eflFect.  (3  Washb.  Real  Prop.  305;  Holbrooh  v.  Chamber- 
lin,  116  Mass.  155.)  While  it  is  true  that  where  possession 
has  been  obtained  surreptitiously  of  a  deed  which  has  never 
been  delivered,  it  requires  an  express  ratification,  or  at  least 
an  acquiescence,  after  knowledge  of  all  the  facts,  of  such  a 
character  as  would  create  a  presumption  of  an  express  ratifica- 
tion, to  give  force  and  eflFect  to  the  deed ;  ( 1  Devi.  Deeds,  §  268 ; ) 
still  we  are  of  the  opinion  that  the  evidence  before  the  district 
court  indicated  such  a  ratification  and  acquiescence  upon  the 
part  of  the  plaintiff  below  as  to  bind  him,  and  to  show  that 
he  recognized  his  brother's  title  aft^r  he  had  fall  knowledge 
of  all  the  facts. 

We  think  the  second  and  third  conclusions  of  law  were  not 
authorized  by  the  evidence,  or  supported  by  the  special  find- 
ings of  fact,  and  therefore  recommend  a  reversal  of  the  judg- 
ment, and  that  a  new  trial  be  granted. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 
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\m  866|  The  Missouri,  Kansas  &  Texas  Railway  Company  d 

cd.  V.  J.  B.  Cook  d  cU. 

Railboad  Land  Gbamt — Location  of  RoiUe,  By  act  of  oong^rees  of  July 
26, 1866,  the  Union  Paoiflo  Railway  Company,  southern  branch,  after- 
ward  the  M.  K.  in  T.  Railway  Company,  received  a  grant  of  right  of- 
way  for  its  road  200  feet  wide  through  the  reserved  and  ceded  lands* 
of  the  government.  Prior  to  December  24, 1867,  the  latter  company 
surveyed  its  line  of  road,  and  filed  its  map  designating  its  route,  with 
the  secretary  of  the  interior.  October  9,  1869,  one  Hodges,  one  of 
the  grantors  of  the  defendant  J.  B.  Cook,  purchased  of  the  govern- 
ment the  land  in  dispute.  Afterward,  in  May  and  June,  1870,  the 
railway  company  changed  the  line  of  its  road  and  built  it  across  the 
land  in  dispute,  the  original  location  not  having  touched  the  quarter- 
section  to  which  the  land  in  question  belongs.  Heldj  That  by  the 
survey  of  its  line,  and  the  filing  of  its  map  designating  the  route  of 
its  road,  the  company  exercised  its  right  under  its  grant,  and  could 
not  reclaim  it  two  years  and  a  half  afterward,  on  changing  its  line 
of  road,  so  as  to  affect  the  rights  of  Hodges,  or  his  grantees. 

Error  from  Labette  District  Court. 
Ejectment.     The  case  is  stated  in  the  opinioD. 

T.  N.  Sedgwick,  for  plaintiffs  in  error. 
Case  &  Glasse,  for  defendants  in  error. 

Opinion  by  Strang,  C.  :  Action  of  ejectment  to  recover 
possession  of  the  following-described  real  property,  situated  in 
Labette  county,  Kansas,  to  wit:  Commencing  on  the  north 
line  of  Main  street,  in  the  city  of  Chetopa,  at  a  point  50  feet 
west  of  the  center  of  the  main  track  of  the  Missouri,  Kansas 
&  Texas  Railway;  thence  north  100  feet,  on  a  parallel  with 
the  center  of  the  main  track  of  said  railway;  thence  west  50 
feet;  thence  south  on  a  line  parallel  with  the  main  line  of  said 
railway  100  feet,  to  the  north  line  of  Main  street;  thence  east 
along  the  north  line  of  Main  street  to  the  place  of  beginning, 
being  a  portion  of  the  land  claimed  by  the  plaintiffs  as  a  right- 
of-way  in  the  city  of  Chetopa.  The  defendants  filed  a  joint 
answer,  denying  that  the  plaintiffs  had  any  legal  estate  in  the 
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land  described,  or  a  right  to  recover  the  possessioD  thereof. 
At  the  February  term,  1889,  the  case  was  tried  by  the  court 
without  a  jury,  on  the  following  agreed  statement  of  facts : 

"It  is  hereby  stipulated  and  agreed  that,  upon  the  trial  of 
theabove-entitled  action,  the  following  facts  shall  be  admitted : 

"1.  The  Missouri,  Kansas  &  Texas  Railway  Company  was, 
on  the  25th  day  of  September,  1865,  duly  organized  as  a  cor- 
poration, under  the  name  of  the  Union  Pacific  Railway  Com- 
pany, southern  branch,  and  on  the  3d  day  of  February,  1870, 
its  name  was  duly  changed,  and  made  The  Missouri,  Kansas 
&  Texas  Railway  Company;  and  it  is  the  railway  company 
referred  to  in  the  act  of  congress  approved  July  26,  1866,  en- 
titled 'An  act  granting  lands  to  the  state  of  Kansas  to  aid  in 
the  construction  of  a  southern  branch  of  the  Union  Pacific 
railway  and  telegraph  from  Fort  Riley,  Kansas,  to  Fort 
Smith,  Arkansas.' 

"2.  The  acceptance  of  the  terms,  conditions  and  imposi- 
tions of  said  act  by  the  said  Union  Pacific  Railway  Company, 
southern  branch,  was  signified  in  writing,  under  the  corporate 
seal  of  said  company,  duly  executed,  pursuant  to  the  direction 
of  its  board  of  directors  first  had  and  obtained ;  which  accept- 
ance was  made  and  deposited  with  the  secretary  of  the  interior 
within  one  year  after  the  passage  of  this  act. 

"3.  The  land  in  the  petition  described  is  a  part  of  the 
lands  known  as  the  Osage  ceded  lands,  granted  to  the  United 
States  by  the  treaty  between  the  United  States  of  America 
and  the  Great  and  Little  Osage  Indians,  proclaimed  January 
21,  1867. 

"4.  Prior  to  the  24th  day  of  December,  1867,  a  line  was 
surveyed  for  the  route  of  said  railroad  by  G.  M.  Walker, 
then  chief  engineer  of  said  company,  which  was  the  line  from 
which  the  lands  mentioned  in  stipulation  No.  7,  herein,  were 
withdrawn  from  the  market,  but  that  line  did  not  touch  the 
southwest  quarter  of  section  34,  township  34,  range  21,  which 
includes  the  land  described  in  plaintiffs'  petition  in  said  case; 
and  afterward,  and  between  May  1\  1870,  and  June  6,  1870, 
said  company  located  its  road  on  the  line  where  now  operated, 
and  built  same  in  substantial  compliance  with  said  act  of  con- 
gress; but  the  route  of  said  road,  on  its  present  location,  has 
never  been  approved  by  the  president  of  the  United  States, 
unless  such  approval  is  shown  by  the  other  facts  herein  ad- 
mitted. 

"5.    The   premises   in   plaintiffs'   petition   demanded    lie 
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wholly  within  100  feet  of  the  center  line  of  the  main  track 
of  the  railway  so  built  and  constructed  as  aforesaid,  the  center 
line  of  said  main  track  being  the  center  of  the  right-of-way 
of  railway  company. 

"6.  On  the  Ist  day  of  September,  1880,  the  said  Missouri, 
Kansas  &  Texas  Railway  Company  leased  said  railway  to  said 
'  Missouri  Pacific  Railway  Company,  which  has  since  possessed 
and  operated  the  same  as  such  lessee. 

"7.  Upon  the  completion  of  said  railway  through  said 
Osage  ceded  lands,  the  president  of  the  United  States  issued  to 
said  Missouri,  Kansas  &  Texas  Railway  Company  patents, 
under  said  act  of  congress  approved  July  26,  1866,  for  the 
alternate  sections  of  land  designated  by  odd  numbers,  to  the 
extent  of  five  alternate  sections  per  mile  on  each  side  of  said 
railroad,  which  are  the  same  patents  set  aside  in  the  case  of 
if.  K.  &  T,  Rly.  Co.  r.  UnUed  Stales,  92  U.  S.  Rep.  645. 

"8.  The  quarter-section  including  the  land  in  question  was 
entered  and  purchased  by  one  W.  A.  Hodges  from  the  govern- 
ment of  the  United  States  on  October  9,  1869,  and  a  certifi- 
cate in  due  form  was  on  that  day,  by  the  proper  officers,  issued 
to  him  therefor;  and  thereafter,  and  on  November  1,  1870,  a 
patent  in  due  form  was  issued  'therefor,  pursuant  to  the  said 
entry,  by  the  government  of  the  United  States  to  said  patentee, 
Hodges,  which  was  duly  signed  and  executed,  and  a  perfect 
chain  of  title  from  said  Hodges,  patentee,  now  runs  to  and 
terminates  in  said  defendant  J.  B.  Cook,  and  he  is  the  owner 
thereof,  unless  the  same  is  owned  by  the  plaintiffs,  by  virtue 
of  the  facts  herein  admitted  and  the  law  governing  the  same; 
except  Printz  is  in  possession  of  the  premises  in  controversy 
as  the  tenant  of  defendant  Cook. 

"  9.  None  of  the  land  in  dispute  lies  within  50  feet  of  the 
line  of  the  center  of  the  main  track  of  said  railroad,  nor  do 
defendants  claim  any  part  of  the  strip  of  land  within  50  feet 
of  either  side  of  the  center  of  said  track.  The  plaintifis,  at 
the  time  of  constructing  said  road,  erected  a  depot  building 
on  its  right-of-way,  and  the  land  on  which  said  building  stands 
is  adjacent  to  the  land  in  dispute;  which  said  depot  has  been 
used  all  the  time  since  its  erection  for  the  purpose  of  receiving 
freight  and  passengers  for  shipment  Nor  do  defendants 
claim  any  ground  on  which  any  side-tracks  of  said  railroad 
are  now  located.'' 

On  the  facts  as  above  set  forth,  the  court  found  for  the  de- 
fendants and  entered  judgment  accordingly.     A  motion  for 


Digitized  by  VjOOQ iC 


JULY  TERM,  1891.  219 

Opinion  of  the  Conrt. 

new  trial  was  overraled.  The  plaintiffs  demanded,  on  the 
joarnal,  another  trial.  The  first  judgment  was  set  aside,  and 
another  trial  was  had  on  the  same  facts,  and  a  second  judgment 
for  the  defendants  was  entered,  followed  by  another  motion 
for  new  trial,  which  was  overruled. 

The  claim  of  the  plaintiffs  to  the  land  in  dispute  is  based 
upon  a  right-of-way  grant  contained  in  an  act  of  congress  of 
July  26,  1866.  The  first  section  of  said  act  gives  the  railroad 
company  named  therein  a  right-of-way  through  the  reserved 
and  ceded  lands  of  the  government  200  feet  wide,  while  by 
the  sixth  section  the  road  is  granted  a  right-of-way  through 
the  public  lands  only  100  feet  wide.  The  land  in  question 
was  a  part  of  the  lands  reserved  for  the  Osage  Indians,  at  the 
time  of  the  passage  of  the  act  under  which  plaintiffs'  claim  is 
made,  but  were  ceded  to  the  government  January  21,  1867. 
The  plaintiffs  claim  that  the  grant  to  the  company  of  the  right- 
of-way  was  a  present  grant,  and  took  effect  immediately  upon 
passage  of  the  act  We  agree  with  the  counsel  for  the  plain- 
tiffs that  the  grant  was  a  present  one,  and  that,  so  far  as  the 
grant  itself  is  concerned,  or  the  right  of  the  company  to  locate 
and  have  a  right-of-way  for  its  road  200  feet  wide  through 
reserved  or  ceded  lands,  it  took  effect  immediately.  But  we 
understand  that  until  the  grantee  exercises  the  right  secured 
by  the  act,  by  definitely  locating  its  road,  the  grant  is  afloat, 
and  while  the  grantee  has  a  vested  right  in  the  grant  to  the 
extent  of  a  right  to  locate  its  road  and  claim  200  feet  for  its 
right-of-way  through  reserved  or  ceded  lands,  such  right  does 
not  attach  to  any  particular  tract  of  land  until  the  road  is  lo- 
cated, and  to  that  extent,  and  in  that  sense,  the  grantee  has  no 
vested  right  in  any  particular  piece  of  land  for  a  right-of-way 
until  the  road  is  definitely  located.  The  grantee  has  a  vested 
right,  a  fixed  and  indefeasible  right,  from  the  passage  of  the  act, 
to  a  strip  of  land  200  feet  wide  through  the  reserved  and  ceded 
lands  of  the  government  for  a  right-of-way,  which  shall  take 
effect  and  attach  to  the  land  on  the  location  of  its  road,  but  no 
vested  right  in  any  particular  piece  of  land  until  the  location 
of  its  road.     When,  however,  the  location  is  made  and  the 
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grant  attaches,  it  relates  back  to  the  inception  of  the  grant, 
Locauon  of        ^^^  passagc  of  the  act  containing  it.     We  also  an- 
route^otre-    Jerstand  that  when  the  grantee  elects  to  attach 
^  *°*  his  grant  to  any  particular  tract  of  land  by  the 

definite  location  of  its  road,  it  has  claimed  its  grant,  and  ex- 
hausted its  right  thereunder,  and  cannot  reclaim  it  elsewhere. 

"This  case  stands  thus:  The  corporators  had  the  power  to 
locate  and  construct  a  railroad.  They  could  exercise  this  right 
but  once  without  further  grant.  To  accomplish  this  object,  a 
most  important  attribute  of  sovereignty  was  bestowed  on  them 
by  the  legislature — the  extraordinary  reserve  power  of  sub- 
jecting the  property  of  private  individuals  to  public  use.  If 
it  were  intended  that  this  should  be  a  continuing  power,  one 
that  might  be  exercised,  and  again  reexercised  again  and  again, 
as  often  as  might  suit  the  convenience  of  thi^  company,  the 
legislature  should  have  so  declared  in  express  terms.  They 
have  not  done  so."  {Moorhead  v.  L.  Jf.  Rid.  Oo,y  17  Ohio,  351.) 

"This  extent  of  country  is  not  all  appropriated  to  the  use 
of  the  road,  but  only  so  much  as  may  be  necessary  for  a  track ; 
its  right  to  it  is  simply  one  of  selection ;  and  when  it  has  made 
its  selection,  its  right  over  all  the  other  territory  ceases.  This 
principle  is  distinctly  decided  in  the  case  of  Moorhead  v,  L,  M. 
Rid.  Go.''  (L.  M.  Rid.  Co  v.  Naylor,  2  Ohio  St.  238.) 

When  did  the  plaintiff  definitely  locate  its  road,  so  that  its 
grant  of  the  right-of-way  attached?  It  claims  it  located  it 
when  it  built  it  where  it  now  is  in  1870,  and  not  before,  while 
the  defendants  claim  the  company  definitely  located  its  road 
prior  to  December  24,  1867,  on  the  Walker  survey,  which 
location  did  not  touch  the  quarter-section  of  land  to  which  the 
piece  in  dispute  belonged.  We  are  of  the  opinion  that  the  de- 
fendants are  right  in  their  contention  that  the  company  defi- 
nitely located  the  line  of  its  road  prior  to  December  24,  1867, 
and  that  by  so  doing  it  exhausted  its  rights  under  the  grant 
contained  in  the  act  of  July  26, 1866,  at  any  rate  so  far  as  the 
intervening  adverse  rights  of  third  parties  are  concerned ;  and 
as  the  defendant  Cook's  grantors  purchased  the  land  after  the 
24th  of  December,  1867,  and  before  May,  1870,  to  wit,  Octo- 
ber 9, 1869,  he  had  rights  in  the  land  prior  to  1870  that  could 
not  be  affected  by  the  relocation  of  the  plaintiff's  road.     The 
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survey  of  the  plaintiff's  road  by  Walker  was  followed  by  the 
company  filing  a  map  with  the  secretary  of  the  interior  show- 
ing the  route  of  its  road^  and  asking  that  the  lands  along  its 
lioe  thus  established  be  withdrawn  from  the  market,  until  the 
company  had  selected  its  lands.  This  we  think  constituted  a 
definite  location  of  its  road  by  the  company,  and  an  exercise 
of  its  grant,  and  when  thereafter  it  changed  its  route,  its  loca- 
tion was  subject  to  the  rights  before  then  obtained  by  Hodges 
in  the  land  in  dispute.  The  fourth  section  of  the  act  of  July 
26, 1866,  among  other  things  states:  ''That  as  soon  as  said 
company  shall  file  with  the  secrrtary  of  the  interior  maps  of  its 
lioe,  describing  the  route  thereof,  it  shall  be  the  duty  of  the 
secretary  to  withdraw  from  the  market  the  land  granted  by 
this  act."  This  section  confers  upon  the  grantee  the  right  to 
file  with  the  interior  department  a  map  describing  the  route  of 
its  road,  and  made  it  the  duty  of  the  secretary  of  said  depart- 
ment, when  said  map  was  filed,  to  withdraw  from  the  market 
the  lands  granted  by  the  act. 

It  is  said  by  the  plaintiffs  that  the  only  object  in  filing  the 
map  was  to  secure  the  withdrawal  of  the  lands  granted  by 
the  act,  and  that  filing  of  the  map  had  nothing  to  do  with 
the  right-of-way.  It  is  true  the  withdrawal  of  the  lands 
granted  was  the  object  to  be  obtained  by  the  filing  of  the  map, 
but  it  is  also  true  that  that  object  could  not  be  attained  except 
by  filing  the  map  as  evidence  of  the  location  of  the  line  of  road. 
And  the  company,  having  filed  it  as  evidence  of  the  location 
of  its  road  for  that  purpose,  cannot  afterward,  and  after  it 
has  secured  that  purpose,  say  that  is  not  evidence  of  the  loca- 
tion of  its  road,  for  the  purpose  of  enabling  it  to  relocate  its 
right-of-way. 

''We  are  of  the  opinion  that  the  position  of  the  claimant  is 
the  correct  one.  The  route  must  be  considered  as  definitely 
fixed  when  it  has  ceased  to  be  the  subject  of  change  at  the  vo- 
lition of  the  company.  Until  the  map  is  filed  with  the  secre- 
tary of  the  interior,  the  company  is  at  liberty  to  adopt  such  a 
route  as  it  may  deem  best,  after  an  examination  of  the  ground 
has  disclosed  the  feasibility  and  advantages  of  the  different 
lines.    But  when  a  route  is  adopted  by  the  company,  and  a 
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>  desigDating  it  is  filed  by  the  company  with  the  secretary 
he  interior  and  accepted  by  that  officer,  the  route  is  estab- 
ed;  it  is,  in  the  language  of  the  act^  'definitely  fixed/  and 
lot  be  the  subject  of  future  change  so  as  to  affect  the  grant, 
jpt  on  legislative  consent.  No  further  action  of  the  com- 
y  is  required  to  establish  the  route."  (  Van  Wyck  v,  KnevaUj 
U.  S.  360.) 

For  we  are  of  the  opinion  that,  under  this  grant,  as  under 
ly  other  grants  containing  the  same  words,  or  words  to 
e  purport,  the  act  which  fixes  the  time  of  the  definite  loca- 
ls the  act  of  filing  the  map  or  plat  of  the  line  in  the  office 
be  commissioner  of  the  general  land  office.  .  .  .  Un- 
hen  many  rights  to  the  lands  along  which  the  road  finally 
3  may  attach,  which  will  be  paramount  to  that  of  the  com- 
y  building  the  road.  After  this  no  such  right  can  attach, 
luse  the  right  of  the  company  becomes  by  that  act  vested. 
.  It  selects  for  itself  the  precise  line  on  which  the  road 
)  be  built,  and  it  is  by  law  bound  to  report  its  action  by 
g  its  map  with  the  commissioner,  or  rather  in  his  office, 
line  is  then  fixed.  The  company  cannot  alter  it  so  as  to 
3t  the  rights  of  any  other  party."  (Railway  (Jo.  v.  Dun- 
er,  113  U.  S.  629.) 

I^ithout  looking  into  the  question  raised  by  the  statute  of 

tations,  we  recommend  that  the  judgment  of  the  district 

*t  be  affirmed. 

ly  the  Court:  It  is  so  ordered. 

Jl  the  Justices  concurring. 
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D.  W.  Naill  et  cd.  v.  The  Kansas  Farmers'  Fire  ~^rm 

Insurance  Company.  i?^? 

1.  Mutual  Fibb  Insubanob — Assessments — Separate  Classes.  Chapter 
111,  Laws  of  1875,  (Gomp.  Laws  of  1879,  oh.  50a,)  provides  that  the 
basiness  of  each  class  of  a  matoal  fire  insoranoe  company  must  be 
oondaoted  separately  from  the  other,  and  that  in  no  case  shall  an 
assessment  be  made  npon  the  premium  notes  of  one  class  to  pay  the 
losses  or  expenses  of  the  other.  The  statute  provides  also  ^Hhat 
the  goods,  wares,  etc.,  contained  in  buildings  used  for  merchandise, 
must  be  insured  in  the  second,  not  the  first,  class/*  Heldj  That  where 
one  insures  with  knowledge  of  the  above  requirements,  and  the  pol- 
icy shows  upon  its  face  that  it  was  issued  as  **  class  No.  2,"  a  general 
judgment  rendered  on  such  a  policy  cannot  be  enforced  against  prop- 
erty expressly  devoted  to  the  payment  of  losses  on  property  of  the 
first  class,  but  may,  however,  be  enforced  against  any  other  property. 

2.  ExBounoN — InjunctUm.  Where  an  execution  against  an  insurance 
company  is  directed  to  the  sheriff  of  another  county,  who  attempts 
to  levy  on  property  which  is  exempt  under  chapter  111,  Laws  of  1876, 
(Oomp.  Laws  of  1879,  ch.  50a,)  the  company,  having  its  place  of  busi- 
ness in  the  same  county,  may  apply  to  the  court  of  that  county  to 
prevent  the  unlawful  sale,  and  is  not  obliged  to  proceed  in  the  court 
from  which  the  execution  issued. 

Motion  for  Re-rehearing, 

The  material  facts  are  stated  in  Insurance  Co.  v.  Amick,  45 
Eas.  74,  738,  and  in  the  opinion,  in/ra^  filed  at  the  session  of 
the  court  in  October,  1891. 

F.  A.  Waddle,  for  the  motion. 
StawAaugh,  Hurd  &  Dewey,  contra. 

Per  Curiam:  Mrs.  Lydia  A.  Amick  obtained  a  policy  of  in- 
surance for  $2,000  on  the  7th  day  of  November,  1883,  of  the 
Kansas  Farmers'  Mutual  Fire  Insurance  Company,  which  was 
organized  at  Abilene,  in  this  state,  in  1882,  under  the  provisions 
of  chapter  111,  Laws  of  1876.  The  policy  was  to  be  in  force 
from  November  7, 1883,  at  noon,  to  the  7th  of  February,  1884. 
The  premium  was  $10,  and  was  paid  in  cash.  Of  the  insur- 
ance, $1,300  was  upon  merchandise,  consisting  of  dry  goods. 
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notions,  hats  and  caps,  etc.,  in  a  one-storj  frame  building  en 
lots  33  and  35,  in  block  9,  in  Ottawa,  in  this  state,  and  $700 
on  household  furniture,  family  apparel,  books,  music,  etc.,  in 
the  same  building.  Under  the  provisions  of  chapter  111,  two 
classes  of  policies  were  issued  by  the  company,  one  denominated 
"class  No.  1,'^  and  the  other  "class  No.  2.'^  The  business  of 
each  class  is  required  by  the  statute  to  be  conducted  separately 
and  independently  of  the  other,  and  the  statute  specifically 
provides  that  "  in  no  case  shall  an  assessment  be  made  by  the 
company  or  association  upon  the  premium  notes  of  one  class  to 
pay  the  losses  or  expenses  of  the  other  class."  (Ch.  Ill,  §1, 
subdiv.  2.)  The  policy  accepted  by  Mrs.  Amick  had  clearly 
and  plainly  written  upon  its  face  "Class  No.  2."  There  was 
also  indoi'sed  upon  the  back  of  the  policy  the  letters  and  fig- 
ures "Class  No.  2."  All  the  persons  who  in  1883  accepted 
policies  from  the  insurance  company  in  class  No.  2  knew,  or 
ought  to  have  known,  if  they  acted  prudently,  that  class  No.  2 
was  not  in  a  good  financial  condition.  From  the  insurance 
report  of  the  state  for  1884,  the  true  condition  of  class  No.  2, 
for  1883,  is  shown,  as  follows: 

MBMBEB8. 

Number  of  members  added  dnring  the  year 261 

Number  of  members  who  have  withdrawn,  or  whose  polioiee  have 
been  canceled,  daring  the  year 29 

Number  of  members  belonging  to  the  company  December  31, 18S8,  232 

BE80UB0E8. 

Amount  of  premium  or  deposit  notes  in  force  December  31, 

1883 $1,666  19 

Amount  of  all  other  resources,  viz.,  premiums  in  course  of 

ooUection 828  49 

Total  amount  of  resources $2,488  68 

EXPENDITUBES. 

Amount  paid  for  losses  occurring  during  the  year $80  62 

Amount  paid  to  agents 505  65 

All  other  expenditures  during  the  year,  viz.: 

Express $87  30 

Postage  and  telegraphing 19  04 

Books,  blanks,  and  stationery 323  15 

Reinsurance 184  00 

General  agent's  salary  and  expense 600  00 

Total 1,168  49 

Total  expenditures  during  the  year $1,699  76 
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So  it  appears  from  the  records  of  the  compaDy  and  the  offi- 
cial statement  of  the  superintendent  of  insurance  for  the  state, 
that  in  1883  the  total  amount  of  resources  for  class  No.  2  was 
$2,488.68,  and  that  the  expenditures  for  said  class  No.  2  for 
that  year  were  $1,699.76.  The  persons  having  insurance  in 
class  No.  2,  in  1883,  had  no  other  notes,  funds  or  resources  to 
look  to  for  the  collection  of  their  claims  than  the  $2,488.68, 
unless  other  notes  were  executed,  or  other  funds  collected,  or 
some  other  thing  done  after  that  date.  The  condition  of  class 
No.  1,  in  1883,  was  much  better.  The  amount  of  premium 
notes  in  force  in  that  class  on  December  31,  1883,  was  $65,- 
838.23.  But,  of  course,  the  insurers  in  class  No.  2,  under  the 
statute,  had  no  right  to  expect  that  the  $65,838.23  of  premium 
notes  given  by  insurers  in  class  No.  1,  and  expressly  devoted 
by  the  statute  to  pay  the  losses  and  expenses  of  class  No.  1, 
could  be  assessed,  used  or  levied  upon  to  pay  the  risks  in  class 
No.  2.  The  statute  prohibits  this.  On  the  27th  of  Decem- 
ber, 1883,  a  fire  occurred,  destroying  a  part  of  the  property 
insured  by  Mrs.  Amick.  On  the  23d  of  December,  1884,  she 
brought  her  action  upon  the  policy  of  insurance  of  the  date  of 
the  7th  of  November,  1883,  and  attached  to  her  petition  a 
copy  of  the  policy,  which  showed  upon  its  face  that  it  was  is- 
sued under  the  provisions  of  chapter  111,  as  "class  No.  2." 
Subsequently,  judgment  was  rendered  in  favor  of  Mrs.  Amick 
and  against  the  insurance  company,  and  other  proceedings 
were  thereafter  had,  as  stated  in.  the  opinions  already  filed. 
(37Kas.  73;  45  id.  74,  738.) 

In  overruling  the  motion  for  a  further  hearing,  it  is  only 
necessary  to  repeat  some  of  the  things  already  stated  in  the 
opinion  of  June  6,  1891.  In  the  first  place,  Mrs.  Amick  ac- 
cepted her  policy  of  insurance  with  full  knowledge  of  the 
provisions  of  chapter  111,  Laws  of  1875,  and  she  cannot  now 
be  heard  to  say  that  she  did  not  understand  the  terms  of  her 
policy,  or  the  conditions  under  which  it  was  issued.  She  had 
her  property  insured  in  the  second,  not  the  first,  class.  The 
statute  expressly  prescribes  that  "the  goods,  wares,  etc.,  con- 
tained in  buildings  used  for  merchandise  must  be  insured  in 

15— 47KA8. 
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the  second,  not  the  first,  class/'  Mrs.  Amick  knew  at  the 
time  of  accepting  her  policy  that  the  business  of  each  class  was 
conducted  separately  and  independently  of  the  other.  She 
paid  her  money  for  her  insurance,  but  she  knew  at  the  time 
of  making  the  payment  that  the  premium  notes  given  by  the 
company  for  insurance  of  the  first  class  could  not  be  assessed 
or  used  to  pay  the  losses  in  the  second  class.  All  that  we 
decided  in  the  opinion  handed  down  was,  that — 

"Under  the  provisions  of  chapter  111,  Laws  of  1875,  (ch. 
50a,  Comp.  Laws  of  1879,)  the  business  of  each  class  of  a 
mutual  fire  insurance  company  must  be  conducted  separately 
and  independently  of  the  other,  and  in  no  case  shall  an  assess- 
ment be  made  by  the  company  or  association  upon  the  premium 
notes  of  one  class  to  pay  the  losses  or  expenses  of  the  other. 

"A  general  judgment,  rendered  upon  a  policy  of  insurance 
on  property  of  the  second  class  only,  issued  on  November  7, 
1883,  by  a  mutual  fire  insurance  company,  under  the  provi- 
sions of  chapter  111,  Laws  of  1875,  (ch.  50a,  Comp.  Laws  of 
1879,)  cannot  be  collected  from  the  property  expressly  devoted 
by  the  statute  to  the  payment  of  losses  by  the  company  on 
property  of  the  first  class.''  (45  Kas.  738.) 

We  held  then,  as  we  hold  now,  that  the  general  judgment 
may  be  and  can  be  enforced  against  any  and  all  of  the  prop- 
erty of  the  insurance  company  which  is  not  expressly  exempt 
by  statute.  We  never  held,  and  never  intend  to  hold,  that 
the  execution  could  not  be  levied  upon  the  general  property 
of  the  insurance  company  subject  to  any  execution.  If  the 
insurance  company  has  money  in  its  treasury,  has  office  furni- 
ture, books,  papers,  real  estate,  or  other  property  subject  to 
execution,  the  general  judgment  may  be  enforced  against  it. 
The  property  that  we  said  could  not  be  levied  upon  to  pay  the 
judgment  in  this  case  was  premium  notes  or  other  like  funds, 
expressly  devoted  by  the  statute  for  the  protection  of  the  in- 
surers in  the  first  class.  As  the  statute  expressly  forbids  any 
assessment  to  be  made  upon  the  premium  notes  of  one  class  to 
pay  the  losses  of  the  other  class,  we  held  before,  and  now  hold, 
that  the  premium  notes  of  the  first  class  are  exempted  by  the 
statute  from  being  used,  levied  upon  or  sold  to  pay  the  losses 
or  expenses  of  the  second  class.     If  the  insurance  company 
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oould  Dot  assess  the  premium  notes  of  the  first  class  to  pay  the 
losses  or  expenses  of  the  second  class,  it  oould  not  use  or  sell 
said  notes  for  such  an  unlawful  purpose.  In  brief,  it  could 
not  divert  the  premium  notes  of  the  first-class  insurers,  or  the 
proceeds  thereof,  or  any  moneys  in  the  treasury  therefrom,  for 
the  losses  or  expenses  of  the  second-class  insurers.  If  it  could 
,  not  do  so  directly,  on  account  of  the  prohibition  of  the  statute, 
it  could  not  evade  the  law  by  indirectly  doing  the  same  thing 
through  a  judgment  against  it  upon  a  default,  or  by  any  in- 
sufficient answer,  where  the  petition  in  the  court  shows  the 
judgment  was  obtained  upon  a  policy  issued  by  the  insurance 
company  in  the  second  class  only.  The  courts  are  not  eager 
to  assist  insurance  companies  in  violating  the  provisions  of  the 
statute  under  which  they  are  authorized  to  transact  business. 
We  never  intimated,  in  the  slightest  manner,  that  the  original 
judgment  was  to  be  modified,  changed,  or  vacated,  or  that  it 
coald  not  be  enforced  against  property  subject  to  execution. 

When  the  learned  district  judge  of  Franklin  county,  on  the 
13th  day  of  August,  1888,  appointed  D.  W.  Naill  as  receiver 
in  this  case,  he  fully  recognized  the  principle  announced  in 
the  opinion  of  June  6, 1891,  and  reiterated  here,  that  the  pre- 
mium notes  of  the  first  class  could  not  be  assessed  or  used  to 
pay  a  loss  in  the  second  class.  The  order  appointing  the 
receiver  recites,  among  other  things,  that  "  If  said  defendant 
has  not  sufficient  cash  to  satisfy  said  judgment,  with  interest 
and  costs,  then  it  is  ordered  that  said  defendant  deliver  to 
said  sherifiP  any  notes,  bonds,  bills  or  assets  (other  than  pre- 
mium notes)  sufficient  to  satisfy  said  judgment,  interest,  and 
costs,"  etc.  We  affirmed  the  appointment  of  the  receiver,  but 
extended  the  order  of  the  district  judge  so  as  to  protect,  not 
only  the  premium  notes,  but  any  other  like  funds  (if  there  be 
any  such)  of  the  insurers  expressly  devoted  by  the  statute  to 
pay  the  losses  of  the  first  class.  If  a  general  judgment  is  ren- 
dered against  a  debtor,  his  exempt  property  cannot  be  taken 
or  sold  upon  an  execution  issued  on  such  a  judgment,  whether 
he  answered  the  original  petition  or  not.  {Sproul  v.  Natkmal 
Bank,  22  Kas.  336 ;  In  re  Jonea^  2  Dill.  343 ;  Reed  v.  Umbar- 
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ger^  11  Kas.  206;  Robinson  v,  Wilson,  15  id.  595;  Rasure  v. 
Hart,  18  id.  340.)  If  property  is  specifically  appropriated  by 
the  statute  for  the  use  or  paymeut  of  a  certain  class  of  claims 
or  judgments  only,  it  cannot  be  used  against  the  objection  of 
the  debtor,  for  the  payment  of  every  judgment.  Such  prop- 
erty is  exempt,  excepting  for  the  purposes  expressly  prescribed 
by  the  statute. 

A  homestead  may  be  sold  upon  a  judgment  for  the  purchase- 
money  thereof,  or  for  the  erection  of  improvements  thereon, 
but  a  general  judgment,  obtained  even  upon  default,  cannot 
be  enforced  against  a  homestead  if  the  debtor  object  Certain 
personal  property,  owned  by  the  head  of  the  family,  is  exempt 
under  the  statute  against  a  general  judgment,  but  not  against 
a  judgment  rendered  for  the  wages  of  a  clerk,  mechanic,  or 
servant.  If  a  judgment  is  rendered  in  the  district  court  of 
Franklin  county,  and  executions  thereon  are  issued  from  that 
court  to  the  sheriff  of  Dickinson  county,  the  sheriff  of  the 
last-mentioned  county  cannot  lawfully  levy  and  sell  the  ex- 
empt property  of  the  debtor  in  Dickinson  county,  whether  it 
be  exempt  under  the  statute  of  the  state  or  under  the  federal 
statute  as  a  homestead,  or  as  money  due  or  to  become  due  to 
the  debtor  as  a  pensioner;  and  while  a  sheriff  cannot,  in  any 
case,  upon  an  execution  in  his  hands,  allow  any  new  defense 
or  modify  any  judgment,  he  cannot  sell  any  property  of  the 
debtor  which  is  exempt  by  the  state  or  federal  statutes.  If 
the  sheriff  of  Dickinson  county,  on  an  execution  issued  upon 
a  valid  judgment  in  Franklin  county,  attempts  to  sell  property 
exempted  to  the  debtor  under  the  state  or  federal  statutes,  the 
debtor  residing  in  Dickinson  county  may  apply  to  the  district 
court  of  his  own  county,  where  the  property  is  situated,  to  pre- 
vent the  unlawful  sale.  He  is  not  compelled  to  commence 
such  litigation  in  Franklin  county,  or  in  a  court  beyond  the 
limits  of  his  own  county;  therefore,  while  "a  judgment  is  the 
final  determination  of  the  rights  of  the  parties  in  an  action,'' 
the  judgment  never  can  be,  and  never  was  intended  to  be,  en- 
forced against  property  of  the  debtor  which  the  state  or  federal 
statute  forbids  being  applied  to  the  payment  of  the  claim  or 
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jadgment.  The  legislature  has  the  same  power  to  exempt  the 
property  of  a  corporation  from  levy  under  a  judgment  that  it 
has  to  exempt  the  personal  or  real  property  of  an  individual ; 
and  a  judgment  cannot  be  enforced  in  the  one  case  against  the 
exempted  property  any  more  than  it  can  be  enforced  in  the 
other  case.  Whether  the  provisions  of  chapter  111,  Laws  of 
1875,  are  wise  or  not,  we  are  not  called  upon  to  say.  If  the 
l^islature  has  said  that  the  premium  notes  of  an  insurance 
company  given  by  persons  belonging  to  the  first  class,  and 
similar  funds,  shall  not  be  used  to  pay  the  losses  of  the  second 
class,  the  letter  of  the  statute  must  control,  and  we  cannot 
wipe  out  the  exemption  by  judicial  construction.  If  it  be 
true,  as  asserted  by  counsel  for  Mrs.  Amick,  that  the  insurance 
company  is  not  doing  any  business  of  the  first  class,  or  if  it 
has  any  property — real,  personal,  or  mixed — not  expressly 
devoted  by  the  statute  to  the  payment  of  losses  of  the  first 
class  only,  then,  of  course,  the  original  judgment  may  be  en- 
forced against  all  such  property.  Of  course,  all  property  not 
exempt  is  subject  to  levy  and  sale.  We  repeat  what  we  said 
upon  the  former  rehearing : 

''If  any  property,  assets  or  funds  belonging  to  the  second 
class  at  the  date  of  the  policy  issued  to  Lydia  A.  Amick,  or  at 
the  date  of  the  fire,  or  at  any  other  time,  have  been  improp- 
erly or  wrongfully  transferred  by  the  officers  of  the  insurance 
company  from  the  second  class  to  the  first  class,  to  evade  the 
payment  of  any  judgment,  debt,  or  other  claim,  such  transfer 
will  not  prevent  the  collection  of  the  judgment  from  such 
property,  assets,  or  funds.  Again,  if  the  officers  of  the  insur- 
ance company  have  concealed  or  secreted  any  of  the  property, 
assets  or  funds  of  the  second  class  in  the  business  of  the  first 
class,  such  property  will  also  be  subject  to  the  payment  of 
this  judgment.  Further,  if  the  officers  of  the  insurance  com- 
pany have  covered  up,  by  reorganization  or  any  other  change, 
any  of  the  property,  assets  or  funds  which  belong,  or  ought 
to  belong,  to  the  second  class,  or  which  in  any  possible  way 
can  be  used,  under  the  provisions  of  the  statute,  to  pay  the 
losses  of  the  second  class,  such  property  is  also  subject  to  the 
payment  of  the  general  judgment."  (45  Kas.  741.) 

In  case  No.  5491,  we  affirmed  the  appointment  of  the  re- 
ceiver, but  directed  that  he  should  not  take  possession  or  con- 
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trol  of  the  premium  notes  given  by  persons  insured  in  the 
first  class  only,  or  any  other  notes  or  funds  expressly  devoted 
by  the  statute  to  the  payment  of  the  losses  in  the  first  class. 
It  might  be  beneficial  for  the  receiver  to  ascertain  what  has 
become  of  the  premium  notes  of  the  second  class  in  force  on 
December  31,  1883.  If,  in  January,  1884,  the  insurance 
company  ceased  to  do  second-class  business,  still  the  premium 
notes  in  force  in  that  class  on  December  31,  1883,  until  legally 
exhausted,  could  be  used  to  pay  the  loss  of  Mrs.  Amick,  and 
the  company  could  not,  to  the  prejudice  of  her  rights,  or  in 
violation  of  the  statute,  return  to  other  insurers,  or  give  to 
any  other  company  these  notes,  or  the  proceeds  thereof,  or  in 
any  way  divert  them  or  any  part  of  them  from  the  payment 
of  the  loss  of  Mrs.  Amick.  In  case  No.  7017,  the  injunction 
was  continued,  excepting  it  was  ordered  to  have  no  applica- 
tion to  property  not  exempt  from  levy  and  sale. 

The  motion  for  a  further  rehearing  will  be  overruled. 

HoRTON,  C.  J.,  and  Johnston,  J.,  concurring. 

Valentine  J. :  This  case  has  been  in  this  court  at  diflFer- 
ent  times  from  1887  up  to  the  present  time:  Insurance  Go.  v. 
Amick,  37  Kas.  73;  same  case,  14  Pac.  Rep.  454;  Insurance 
Co,  V.  Amick,  46  Kas.  74;  same  case,  25  Pac  Rep.  211;  jTn- 
surance  Co,  v.  Amick,  and  NaUl  v.  Insurance  Co.,  45  Kas. 
738 ;  same  case,  26  Pac.  Rep.  944.  The  last  decision  rendered 
by  this  court,  on  June  6,  1891,  in  the  above  case  of  Naill  and 
Mrs.  Amick  against  the  Kansas  Farmers'  Fire  Insurance  Com- 
pany, was  against  Mrs.  Amick  and  in  favor  of  the  insurance 
company;  and  this  was  the  first  decision  rendered  by  this 
court  against  Mrs.  Amick,  and  she,  with  her  co-defendant, 
Naill,  now  moves  for  a  rehearing.  In  addition  to  the  facts  al- 
ready stated  in  the  former  opinions  delivered  in  the  above 
cases  by  myself,  I  would  state  the  following:  The  insuranoe 
policy  was  an  ordinary  full-paid  policy,  executed  by  the  insar- 
ance  company,  as  a  company,  to  Mrs.  Amick  on  November  7, 
1883.  It  was  an  absolute  contract  of  indemnity,  whereby  the 
company,  in  its  entirety  and  as  a  single  corporate  entity,  agreed 
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to  pay  for  all  loss  or  damage  to  the  insured  property  occasioned 
by  fire  up  to  the  amount  of  $2,000,  within  60  days  after  notice 
and  proof  of  loss;  or  to  repair,  rebuild  or  replace  the  property 
lost  or  damaged;  and  this  agreement  to  pay  or  to  repair,  re- 
build or  replace  was  without  any  reference  whatever  to  classes 
of  business  or  members  of  the  association  or  assessments.  It 
was  as  absolute  and  unconditional  a  contract  of  indemnity  as 
is  ordinarily  made  by  stock  insurance  companies.  No  pre- 
mium note  was  given  or  executed  by  Mrs.  Amick  or  by  any 
one  else  in  payment  for  the  insurance,  but  the  price  of  the  in- 
surance was  wholly  paid  in  cash ;  hence  Mrs.  Amick  was  not 
further  liable  to  the  insurance  company,  or  to  anyone  else 
with  reference  to  the  insurance;  or,  in  other  words,  she  did  not 
procure  the  insurance  ''upon  the  mutual  plan"  of  premium 
notes,  assessments,  etc.,  but  purchased  the  insurance  absolutely 
from  the  insurance  company,  just  as  any  person  might  purchase 
insurance  from  an  ordinary  stock  insurance  company  not  do- 
ing business  ''upon  the  mutual  plan"  at  all.  Sections  5  and 
8  of  chapter  111  of  the  Laws  of  1875,  which  were  then  in 
force,  read  as  follows : 

"Sec.  5.  The  members  of  any  company  or  association 
formed  under  this  act  shall  be  liable  to  such  company,  or  to 
any  other  person,  only  to  an  additional  amount  equal  to  the 
principal  and  interest  of  the  premium  note  given  when  effect- 
ing insurance." 

"Sec.  8.  All  persons  insuring  upon  the  mutual  plan,  in 
any  company  organized  in  accordance  with  the  provisions  of 
this  act,  shall  constitute  its  members  and  stockholders,"  etc. 

There  was  nothing  in  the  policy  in  the  present  case  showing 
that  Mrs.  Amick  became  or  was  a  member  of  the  insurance 
company;  and  nothing  anywhere  else  that  would  make  her 
such  unless  the  aforesaid  statutes  would ;  and  nothing  showing 
anything  with  reference  to  the  class  of  business  in  which  the 
policy  was  issued  further  than  has  already  been  stated  in  my 
former  opinion,  reported  in  46  Kas.  742;  26  Pac.  Rep.  946. 
But,  with  the  opinion  that  I  entertain,  all  this  is  immaterial, 
for  the  reason  that  the  judgment  rendered  in  the  original 
case  was  a  general  judgment,  authorizing  a  general  execution 
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against  all  the  property  of  the  insuraDoe  compaoj  subject  to 
execution;  and  such  judgment  has  never  been  modified  in  any 
^particular  by  any  court  or  person  having  any  authority  to 
modify  it.     Judgments  may  be  modified  or  vacated  in  the 
same  court  in  which  they  were  rendered^  under  §  568,  et  seq.y 
of  the  civil  code;  and  they  may  also  be  modified  or  vacated 
by  the  supreme  court  under  §  542,  et  seq.j  of  the  civil  code; 
and  see  also  §  77  of  the. civil  code.     But  the  present  judgment 
has  never  been  vacated  or  modified  in  any  manner  recognized 
by  any  law;  and  really  the  only  question  now  involved  in  the 
case  is,  whether  a  sheriff  holding  a  general  execution,  issued 
in  pursuance  of  a  general  judgment  and  following  the  judg- 
ment, may  so  modify  the  judgment  or  the  execution  that  he 
may  levy  it  only  upon  particular  kinds  of  the  property  be- 
longing to  the  judgment  debtor  subject  to  execution,  and 
whether  he  is  liable,  in  a  different  forum  from  the  one  from 
which  the  execution  was  issued,  to  be  compelled  to  so  modify 
the  same  if  he  should  fail  or  refuse  to  do  so.     It  is  claimed 
that  the  execution  should  be  levied  upon  only  property  be- 
longing to  the  insurance  company  as  property  of  its  second- 
class  business;  but  it  is  shown  that  the  insurance  company  has 
no  such  property;   that  it  had  ceased  to  do  a  second-class 
business  on  January  25,  1884 — long  before  any  execution  in 
this  case  was  issued,  long  before  the  judgment  in  this  case  was 
rendered,  and  long  before  the  time  when  the  action  in  which 
such  judgment  was  rendered  was  commenced.     Such  action 
was  commenced  on  December  23,  1884;  the  judgment  was 
rendered  on  October  17,  1885;   and  the   question  is  now, 
whether  such  judgment  may  be  enforced  or  not  by  the  levy 
of  an  execution  upon  the  general  property  of  the  insurance 
company  subject  to  execution.     Since  January  25,  1884,  the 
company  has  been  doing  only  a  single  class  of  business,  or, 
perhaps,  rather  a  single  business  without  reference  to  classes ; 
and  why  should  a  sheriff,  holding  a  general  execution  against 
all  its  property  subject  to  execution,  issued  a  great  many  years 
after  January  25,  1884,  and  issued  upon  a  general  judgment 
rendered  against  the  company  on  October  17,  1885,  know  that 
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the  executioD  should  not  have  force  or  effect  as  a  general  exe- 
cutioDy  but  only  as  a  special  execution  against  a  particular 
class  of  property  belonging  to  a  particular  class  of  business 
which  the  company  had  not  for  a  great  many  years,  nor  for 
more  than  1^  years  before  the  judgment  was  rendered,  car- 
ried on  ?  How  could  the  sheriff  know  that  the  company  had 
ever  carried  on  such  a  business,  and  modify  the  terms  of  the 
execution  accordingly  ?  Why  should  a  sheriff  be  compelled 
to  modify  the  terms  of  an  execution,  and  then  attempt  to  en- 
force it  against  a  class  of  business  which  had  not  been  in 
existence  since  January,  1884,  more  than  a  year  and  a  half 
before  the  judgment  was  rendered,  and  more  than  seven  years 
ago?  ''A  judgment  is  the  final  determination  of  the  rights 
of  the  parties  in  an  action,"  (Civil  Code,  §  395,)  and  it  im- 
ports absolute  verity. 

"No  principle  of  law  is  more  firmly  settled  than  that  the 
judgment  of  a  court  of  competent  jurisdiction,  so  long  as  it 
stands  in  full  force  and  unreversed,  cannot  be  impeached  in 
any  collateral  proceeding  on  account  of  mere  errors  or  irregu- 
larities, not  going  to  the  jurisdiction."  ( 1  Black,  Judgm., 
§261.) 

"A  final  judgment  cannot  be  collaterally  impeached  because 
the  opinion  of  the  court  shows  that  a  different  judgment  should 
have  been  entered."  (1  Black,  Judgm.,  §  262.) 

"It  is  a  general  rule  that  a  valid  judgment  for  the  plaintiff 
definitely  and  finally  negatives  every  defense  that  might  and 
should  have  been  raised  against  the  action;  and  this  is  true 
not  only  with  respect  to  further  or  supplementary  proceedings 
in  the  same  cause,  but  for  the  purposes  of  every  subsequent 
suit  between  the  same  parties,  whether  founded  upon  the  same 
or  a  different  cause  of  action.  A  party  cannot  relitigate  mat- 
ters which  he  might  have  interposed,  but  failed  to  do  so,  in  a 
prior  action  between  the  same  parties  or  their  privies  in  ref- 
erence to  the  same  subject-matter.  And  if  one  of  the  parties 
failed  to  introduce  matters  for  the  consideration  of  the  court, 
that  he  might  have  done,  he  will  be  presumed  to  have  waived 
bis  right  to  do  so.  If  a  party  fails  to  plead  a  fact  he  might 
have  pleaded,  or  makes  a  mistake  in  the  progress  of  an  action, 
or  fails  to  prove  a  fact  he  might  have  proved,  the  law  can  af- 
ford him  no  relief.  When  a  party  passes  by  his  opportunity, 
the  law  will  not  aid  him."  (2  Black,  Judgm.,  §  754.) 
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''No  defense  oaD  beset  up  against  a  judgment  which  might 
with  proper  diligence  have  been  interposed  in  the  action  in 
which  the  judgment  was  rendered."  (Snow  v.  MUcheU,  37 
Kas.  636.) 

See,  also,  Boyd  v,  Hufaker,  40  Kas.  634,  636,  and  authori- 
ties there  cited. 

"A  party  may  have  a  good  defense  to  an  action,  but  if  he 
fail  to  make  such  defense  when  the  case  is  called  for  trial,  he 
will  not  be  permitted  to  come  in  weeks  afterward  and  say  that 
the  judgment  was  wrong  and  ought  to  be  set  aside,  simply  be- 
cause he  had  a  good  defense."  (lliffv,  Amott,  31  Kas.  674.) 

See,  also,  Larimer  v.  Knoyle,  43  id.  351. 

Now  may  a  party,  a  corporation,  which  supposes  it  has  a 
particular  kind  of  defense  in  an  action  brought  against  it,  fail 
to  interpose  the  defense  until  the  final  judgment  has  been  ren- 
dered in  the  case,  and  then,  after  several  years  have  elapsed, 
and  when  an  execution  has  been  issued  to  enforce  the  judgment, 
appear  before  the  sheriff  and  interpose  its  defense  before  him, 
and  ask  him  to  grant  the  defense,  and,  if  he  refuses,  then  go 
into  a  forum  other  than  the  one  which  rendered  the  judgment 
and  issued  the  execution,  and  procure  an  order  in  that  forum 
compelling  the  sheriff  to  recognize  and  sustain  such  defense? 
The  original  judgment  was  rendered  in  the  dbtrict  court  of 
Franklin  county,  and  the  executions  were  issued  from  that 
court  to  the  sheriff  of  Dickinson  county,  and  it  was  the  sher- 
iff and  the  district  court  of  the  last-mentioned  county  that 
were  asked  to  modify  the  executions  or  prevent  their  enforce- 
ment. Now,  suppose  the  sheriff,  when  he  was  asked  to  modify 
these  executions,  or  not  to  enforce  them,  for  the  reason  that 
they  should  be  enforced  only  against  property  belonging  to 
the  second-class  business,  of  which  there  was  none  at  that  time, 
had  answered :  ''  I  have  examined  that  matter,  and  find  that 
at  the  time  when  the  original  judgment  was  rendered,  and  even 
prior  to  the  time  when  the  action  in  which  it  was  rendered  was 
commenced,  and  more  than  seven  years  ago  and  ever  since,  your 
insurance  company  has  been  doing  only  one  kind  of  business, 
and  the  judgment  was  rendered  accordingly,  and  against  the 
company  in  its  entirety,  and  against  all  its  property  subject  to 
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execution:'^  then  shonld  the  sheriff  allow  the  company's  de- 
fense and  modify  the  judgment  and  the  executions  accord- 
ingly? One  of  the  things  which  the  insurance  company  wishes 
to  protect  in  the  present  case  is  its  guarantee  fund  of  $60,000, 
which  was  created  in  the  early  part  of  the  year  1885,  and  be- 
fore the  judgment  was  rendered.  The  last  execution  issued 
on  this  judgment,  and  the  one  now  sought  to  be  modified  or 
annulled,  was  issued  on  May  29,  1889;  and  on  June  6,  1889, 
the  superintendent  of  insurance  reported  concerning  the  afore- 
said guarantee  fund,  as  follows : 

"The  fund  of  the  Abilene  company  consists  of  the  stock  of 
the  Bonebrake  Hardware  Company,  and  the  Abilene  Water 
and  Electric  Light  Company."  (Supt.  Ins.  Rep.  1889,  pp.  11, 
12.) 

It  is  not  probable  that  any  person  would  ever  desire  to  at- 
tempt to  levy  an  execution  upon  such  a  fund ;  and  he  could 
not  do  so  until  after  all  other  resources  had  been  exhausted. 
(Laws  of  1885,  ch.  130,  §2.)  As  to  how  actions  may  be 
brought  and  judgments  rendered  against  mutual  insurance 
companies  doing  business  even  upon  the  assessment  plan,  see 
16  American  and  English  Encyclopaedia  of  Law,  88-90,  and 
2  May,  Ins.  (  3d  ed.),  §§  663a  and  564.  In  the  first  authority 
cited,  it  is  stated,  among  other  things,  as  follows : 

"When  the  insurance  company  refuses  to  make  an  assess- 
ment, it  violates  its  contract,  and  becomes  liable  to  the  bene- 
ficiary for  damages  caused  by  such  violation.  Such  damages, 
like  all  damages  for  breaches  of  contract,  can  be  recovered  by 
an  action  at  law.  The  recovery  should  be  for  the  maximum 
amount  insured,  unless  the  defendant  shows,  by  pleadings  and 
proof,  that  such  sum  should  be  reduced.'' 

See  also  2  May  on  Insurance,  supra,  to  the  same  effect.  It 
is  further  claimed  by  counsel  for  Mrs.  Amick,  that  the  insur- 
ance company  has  not  only  not  done  business  in  classes  since 
January  25,  1884,  but  that  the  business  which  it  has  done  it 
has  done  as  one  single  business,  including  all  kinds  of  fire  in- 
surance business;  that  since  that  time  it  has  insured  all  kinds 
of  insurable  property.  Under  the  statutes  as  they  now  exist, 
the  insurance  company  would  certainly  have  a  right  to  do  so. 
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(Gen.  Stat,  of  1889,  1 3418.)  Therefore,  in  all  probability, 
the  insurance  company  has  at  the  present  time  no  property 
that  belongs  to  any  particular  class  of  business,  but  simply  has 
property,  office  furniture,  and  the  like,  belonging  to  itself  as 
an  entirety;  and  may  not  such  property  be  levied  upon,  under 
a  general  execution  against  the  company,  issued  upon  a  gen- 
eral judgment  against  the  company?  Or  must  Mrs.  Amick 
and  the  sheriff  still  hunt  for  property  belonging  to  the  com- 
pany's second-class  business,  which  was  extinguished  more 
than  seven  years  ago,  and  for  property  which  no  longer  has 
any  existence? 


47  236i  A.  E.  Guy,  as  Receiver  of  J,  H.  Allen  el  oL,  v.  D.  P. 

i^*»l  Doak  et  aL 

1.  Bbobiybb — Appointment,  When  Void.  A  court  or  a  jadge  at  cham- 
bers has  no  power  or  jurisdiction  to  appoint  a  receiver  when  there  is 
no  action  then  pending. 

2. Void  Appointment    Where  a  judge  of  the  district  court,  by 

an  order  made  at  chambers,  attempted  to  appoint  a  receiyer  on  the 
19th  day  of  April,  in  an  action  that  was  not  commenced  until  the 
14th  day  of  May  of  the  same  year,  such  appointment  is  absolutely 
void. 

Error  frmn  Kearny  District  Court. 

The  facts  are  sufficiently  set  forth  in  the  opinion,  filed  June 
6,  1891. 

Calhoun  (fe  Garwood,  D,  H,  Ettien,  and  W.  R.  Hazen,  for 
plaintiff  in  error. 

Morgan,  Lowrance  &  Mason,  for  defendants  in  error. 

Opinion  by  Simpson,  C.  :  A.  E.  Guy,  as  receiver  of  J,  H. 
Allen  and  A.  P.  Allen,  filed  his  petition  in  the  district  court 
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of  Kearny  county  on  the  14th  day  of  May,  1888,  against  D.  P. 
Doak  and  A.  T.  Irvin,  to  recover  the  possession  of  37  head 
of  horses,  2  mules,  3  wagons,  400  tons  of  hay,  and  218  head  of 
cattle,  allied  to  be  the  property  of  the  Aliens.  Guy  claimed 
to  have  been  appointed  receiver  in  the  action  of  Ott  &  Tewks- 
bury,  the  Hamilton  Land  Company  and  M.  F.  Cooley  v.  D.  P. 
Doak,  A.  T.  Irvin,  the  Kendall  Exchange  Bank,  and  Thomas 
Doak,  then  pending  in  the  district  court  of  Kearny  county,  in 
which  it  was  sought  to  foreclose  certain  chattel  mortgages 
given  to  these  parties  by  the  Aliens,  and  to  determine  the  order 
of  priority  of  liens  between  them  and  the  defendants,  and  for 
other  relief.  *  The  receiver  was  authorized  by  the  court  to 
bring  this  action.  The  pleadings  were  filed  and  issues  made 
up,  and  the  cause  came  on  for  trial  at  the  October  term,  1 888. 
Afler  the  evidence  had  been  submitted  in  behalf  of  the  receiver, 
the  defendants  demurred  to  the  evidence  for  the  reason  that 
such  evidence  failed  to  show  facts  sufficient  to  constitute  a 
cause  of  action  against  said  defendants.  The  court  sustained 
the  demurrer,  and,  after  hearing  the  evidence  on  behalf  of 
the  defendants,  found  that  the  defendant  D.  P.  Doak  is,  and 
at  the  time  off  the  commencement  of  this  action  was,  the  owner 
and  entitled  to  the  immediate  possession  of  the  property  de- 
scribed in  the  affidavit  for  replevin  in  this  action,  and  of  the 
property  obtained  by  the  plaintiff  under  the  order  of  delivery 
issued  in  said  action.  The  court  found  the  value  of  the  prop- 
erty at  $4,977,  and  that  Doak  had  been  damaged  by  its  de- 
tention in  the  sum  of  $737.33;  that  Doak  was  entitled  to  a 
return  of  the  property,  and,  in  case  it  could  not  be  returned 
to  him,  rendered  judgment  for  above  amounts,  with  interest. 
A  motion  for  a  new  trial  was  overruled,  all  proper  exceptions 
saved,  and  the  cause  brought  here  for  review. 

A  preliminary  question  is  raised  upon  the  condition  of  the 
record.  It  is  said  that,  because  there  are  two  distinct  cases 
made,  we  cannot  consider  the  errors  assigned.  The  case  of 
Ott  &  Tewksbury  et  al.  v.  Doak  et  at.  and  this  case  were  tried 
t<^ether,  and  both  determined  on  the  facts  applicable  to  each 
case.    A  petition  in  error  is  filed  in  each  case,  the  record  be- 
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le,  and  referred  to  in  the  other.  While  the 
3uld  be  to  file  the  transcript  with  each  peti- 
his  particular  case  we  think  justice  can  be 
Y  disposing  of  both  cases  without  reference 
sfect  in  the  record.     It  seems  that  the  ruling 

was  produced  by  the  fact  that  the  receiver 
be  appointed  in  the  case  of  Ott  &  Tewksbury 
l  on  the  19th  day  of  April,  1888,  when  the 
mmenced,  or  the  papers  filed,  until  the  14th 
8,  many  days  before  the  commencement  of 
ver  was  appointed  or  attempted  to  be  ap- 
action.  As  a  receiver  is  ancillary  to  the 
ler  of  attachment,  or  an  injunction,  we  know 
^hich  such  an  appointment  can  be  sustained. 
Qding.  No  state  of  facts  that  could  give  the 
ake  such  an  order  had  been  presented.     We 

appointing  a  receiver  under  such  circum- 
lute  nullity.  It  is  a  self-evident  proposition, 
the  judge  at  chambers  cannot  make  an  order 

one  is  pending  in  his  court, 
led  to  the  fact  that,  on  the  30th  day  of  July, 
ants  in  error  appeared  before  the  judge  at 
ien  City,  in  Finney  county,  and  moved  the 
he  receiver  for  causes  recited  in  the  motion, 
>tion  was  overruled,  and  counsel  assert  that 
'iginal  appointment.  It  is  a  proposition  too 
it,  that  at  the  time  the  receiver  commenced 
st  have  been  legally  appointed  in  order  to 
is  record  shows  that  an  order  appointing  a 
I  by  the  district  judge  of  the  twenty-seventh 
it  chambers,  in  Garden  City,  Finney  county, 
r  April,  1888,  in  the  case  of  Ott  &  Tewksbury 
'.,  and  that  this  order  was  filed  in  the  district 
county  on  the  14th  day  of  May,  1888.  The 
ver  so  appointed  was  filed  and  approved  by 
iearny  county  district  court  on  the  14th  day 
It  further  shows,  that  an  order  was  made  by 
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the  jadge  of  the  tweDty-seventh  judicial  district,  at  chambers, 
in  Scott  City,  Scott  county,  on  the  9th  day  of  May,  1888, 
authorizing  the  receiver  to  bring  this  action ;  this  order  being 
filed  with  the  clerk  of  the  district  court  of  Kearny  county  on 
the  14th  day  of  May,  1888,  by  instructions  of  the  judge,  made 
at  chambers,  in  Kearny  county,  on  the  9th  day  of  May,  1888. 
The  question  presented  seems  at  first  glance  to  be  difficult  of 
solution,  because  it  is  very  near  the  dividing  line  of  two  well- 
recognized  principles.  If  it  had  not  been  for  this  motion, 
there  is  no  doubt  in  the  mind  of  the  writer  of  this  opinion 
but  that  these  defendants  in  error  could  take  advantage  of  the 
fact  that  no  action  was  pending  at  the  time  of  this  appoint- 
ment, and  hence  there  was  a  total  want  of  power  or  jurisdic- 
tion to  make  such  appointment.  But  the  defendants  in  error 
having  made  a  motion  to  discharge  the  receiver  for  various 
reasons,  (not  including  the  non-pendency  of  the  action,)  and 
that  motion  having  been  determined  against  them,  can  they 
now  be  heard  on  the  question  of  the  want  of  power?  At 
the  time  of  the  ruling  on  the  motion  to  discharge  the  receiver, 
the  court  had  undoubted  power  to  appoint  one.  We  find  no 
case  directly  in  point.  Baket*  v.  Backus,  32  111.  79,  is  one  in 
which  a  receiver  was  appointed  on  an  ex  parte  application  at 
the  filing  of  the  bill  to  take  possession  of  the  property  of  a 
corporation  which  was  not  made  a  party  to  the  action.  Other 
creditors  of  the  corporation  who  were  made  parties  to  the 
original  bill,  and  who,  by  various  acts  pending  the  litigation, 
had  recognized  and  dealt  with  the  receiver  both  in  and  out  of 
court,  challenged  the  power  of  the  court  to  appoint  a  receiver 
in  the  action,  on  the  ground  that  there  was  no  suit  pending 
against  the  corporation.  The  supreme  court  of  Illinois  de- 
cided that  the  circuit  court  had  no  such  power,  and  that  the 
other  creditors  had  such  an  interest  in  the  franchise  that  they 
could  assign  this  as  error. 

In  the  case  of  Hardy  v.  McClellaUj  53  Miss.  507,  the  case 
came  into  the  supreme  court  from  a  decree  sustaining  a  demur- 
rer to  a  petition  by  Josephine  Hardy,  the  widow  of  Moses 
Hardy,  to  vacate  an  order  made  in  the  case  of  McClellan  v. 
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Moses  Hardy's  Heirs,  directing  Bryan,  as  receiver,  to  pay  over 
the  money  in  his  hands  to  McClellan.  The  widow  contested 
the  order,  and  in  the  course  of  the  contest  she  petitioned  the 
court  to  allow  her  to  contest  the  legality  of  the  appointment  of 
the  receiver.  This  the  lower  court  would  not  do,  and  she 
appealed ;  and  the  supreme  court  say  that  the  appointment  was 
void,  because  no  cause  was  pending  at  the  time  the  receiver 
was  appointed. 

In  the  case  of  Jones  v,  Schall,  45  Mich.  379,  a  receiver  was 
appointed  on  the  13th  day  of  November;  the  bill  to  set  aside 
certain  alleged  fraudulent  chattel  mortgages  was  filed  on  the 
15th  day  of  November  of  the  same  year.     Possession  was 
taken  by  the  receiver,  a  sale  made,  and  part  of  the  money  aris- 
ing therefrom  distributed  by  the  final  decree.     The  court  say: 
"This  appointment  of  a  receiver,  even  if  one  could  have  been 
appointed  at  any  stage  of  this  case,  was  absolutely  void,  as  the 
bill  had  not  been  filed  and  no  suit  commenced  at  the  time.'' 
It  seems  in  that  case  that  some  movement  was  made  in  the 
court  below  against  the  receiver,  and  the  complaining  parties 
appealed.     And  here  they  did  not.     So  it  seems,  from  a  gen- 
eral consideration  of  these  cases,  that  however  much  parties  to 
the  action  may  participate  in  the  proceedings,  and  recognize 
for  the  time  being  an  acting  receiver,  they  still,  at  any  stage 
of  the  action,  may  take  advantage  of  the  fact  that  the  court 
had  no  power  or  jurisdiction  to  appoint  a  receiver  at  any  time 
before  the  action  was  actually  pending.     Then,  again,  the  ad- 
judication on  the  motion  to  discharge  the  receiver  would  go 
no  further  than  the  allegations  in  the  motion,  and  hence  they 
were  bound  only  to  the  extent  that  the  receiver  was  an  impar- 
tial person.     It  may  be  that,  as  the  court  at  the  time  it  heard 
the  motion  had  the  undoubted  right  and  power  to  have  then 
appointed  a  receiver,  the  acts  of  the  receiver,  after  the  adjudi- 
cation on  the  motion,  are  valid  and  binding  on  all  parties  to 
the  action,  and  especially  as  to  these  defendants  in  error.    And 
this  is  probably  the  most  favorable  view  that  can  be  taken  for 
the  plaintifi*  in  error,  because  it  is  clear  that  the  action  of  the 
court  on  the  motion  could  not  reach  back  and  validate  an  ap- 
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pointment  that  at  the  time  it  was  made  had  do  element  of 
judicial  power,  or  do  jurisdictional  ground  to  sustain  it.  We 
have  been  unable  to  find  a  single  reported  case  anywhere  that 
sustains  a  court  in  the  appointment  of  a  receiver  before  an  ac- 
tion is  pending,  but,  on  the  contrary,  the  text- books  and  reports 
are  all  against  the  existence  of  such  a  power.  This  seems  to  have 
been  the  controlling  question  on  the  demurrer  to  the  evidence. 
The  fair  implication  from  the  record,  the  proceedings  subsequent 
to  the  demurrer,  and  the  assertions  and  arguments  of  counsel  on 
both  sides,  concur  that  the  demurrer  wa^  sustained  because  it 
was  necessary  that  Guy,  having  sued  as  receiver,  must  estab- 
lish his  authority  and  prove  a  l^al  appointment;  and  having 
failed  to  do  this,  the  ruling  was  against  him  for  that  reasoo. 
If  this  was  the  coDtrolliog  question,  the  ruling  of  the  trial  court 
was  right. 

We  have  to  say,  in  reply  to  a  suggestion  of  counsel  for 
plaintiff  in  error,  that  we  think  that  the  demurrer  reached 
the  question  of  the  ill^al  appointment.  While  we  feel  much 
lelactanoe,  based  on  a  general  and  equitable  view  of  this  case, 
in  so  doing,  we  are  compelled  by  the  mode  of  trial,  the  condi- 
tion of  the  record,  and  the  l^al  principles  made  applicable  to 
the  facts,  as  presented  by  this  record,  to  recommend  an  affirm- 
ance of  the  judgment  of  the  district  court. 

By  the  Court :   It  is  so  ordered. 

All  the  Justices  concurring. 

16— 47KA8. 
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TE  State  of  Kansas  v.  Charles  Zimmerman. 

iBBT — Information.  It  is  proper  to  charge,  in  separate  and  dis- 
I  oonnts  of  the  same  information,  the  forgery  of  a  promissory 
,  and  the  selling,  exchanging  or  uttering  of  it  as  genuine. 
»BNOX —  Comparison  of  Signatures,  Where,  in  a  criminal  case,  a 
Qdant  is  charged  with  the  forgery  of  a  note  and  mortgage,  and 
tate  and  the  defendant  both  prove  upon  the  trial  that  a  former 
;gage  offered  in  eyidenoe  was  signed  by  the  party  whose  signa  • 
is  charged  to  have  been  forged,  snoh  former  mortgage  is  com- 
at  evidence  to  be  examined  by  the  jury  for  the  purpose  of 
[>aring  the  genuine  signature  up6n  the  former  mortgage  with 
)  disputed  and  denied,  to  assist  in  determining  whether  the  lat- 
rere  genuine. 

Appeal  from  Barber  District  Court 

>6ECUTI0N  for  forgery.     From  a  convictioD  at  the  May 
1891,  the  defendant,  Zimmerman,  appeals. 

'tin  &  McNealy  and  E.  Sample,  for  appellant 
ri  N,  Ives,  attorney  general,  and  Lyman  W,  DeOeer, 
attorney,  for  The  State. 

>inion  of  the  court  was  delivered  by 
^TON,  C.  J.:  Charles  Zimmerman  was  charged,  in  an^ 
lation  filed  by  the  county  attorney  of  Barber  county,  in 
jt  count  thereof,  with  having,  on  the  7th  day  of  Deoem- 
^89,  forged  the  name  of  Mrs.  Ella  Lee  to  a  promissory 
r  the  sum  of  $450.  The  second  count  charged  Zim- 
m  with  having  sold,  delivered  and  exchanged  the  note 
ntent  to  defraud  Mrs.  Ella  Lee,  knowing  the  same  to 
brgery.  The  third  count  charged  Zimmerman  with 
;  forged  the  name  of  Mrs.  Ella  Lee  to  a  chattel  mort- 
purporting  to  secure  the  note  of  $450.  Zimmerman 
nvicted  upon  the  first  and  second  counts,  and  sentenced 
)risonment  and  hard  labor  in  the  penitentiary  of  the 
)r  the  period  of  one  year  on  the  first  count,  and  also  one 
a  the  second  count;  the  second  term  of  imprisonment 
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to  oommenoe  apon  the  expiration  of  the  first  term.  From  the 
ooDviction  and  sentence  of  the  trial  oourt,  an  appeal  is  taken 
to  this  court 

I.  It  is  contended  that  the  trial  court  erred  in  overruling 
the  motion  to  quash  the  information,  and  also  in  refusing  to 
compel  the  state  to  elect  upon  which  count  it  would  rely  for 
conviction.  The  first  count  of  the  information  for  forgery  in 
the  third  d^ree  was  drawn  under  §  129  of  the  act  relating  to 
crimes  and  punishments.  This  offense  is  punishable  under 
the  statute  by  confinement  and  hard  labor  not  exceeding  seven 
years.  The  second  count  of  the  information  for  forgery  in 
the  fourth  d^ree  was  drawn  under  §  133  of  the  act  relating 
to  crimes  and  punishments.  This  offense  is  punishable  by 
confinement  and  hard  labor  not  exceeding  five  years,  or  by 
imprisonnient  in  the  county  jail  not  less  than  six  months.  In 
support  of  the  contention  that  the  information  should  have 
been  quashed,  or  the  state  compelled  to  elect,  it  is  said  that 
the  information  contains  counts  for  separate  and  distinct  fel- 
onies, and  that  these  felonies  are  not  necessarily  punishable 
under  the  statute  in  the  same  way.  The  authorities  fully  sus- 
tain the  information.  It  was  decided  in  The  State  v.  Hodges, 
45  Kas.  390,  that  '^several  separate  and  distinct  felonies  may 
be  charged  in  separate  counts  of  one  and  the  same  informa- 
tion, where  all  of  the  offenses  charged  are  of  the  same  general 
character,  requiring  the  same  mode  of  trial,  the  same  kind  of 
evidence,  and  the  same  kind  of  punishment'^  (See  Whar. 
Crim.  PL  &  Pr.,  §  285,  et  aeq.,  and  cases  there  cited ;  1  Bish. 
Crim.  Proa,  3d  ed.,  §§424,  450,  451;  4  Am.  &  Eng.  Encyc. 
of  Law,  764-756;  The  State  v.  Bancroft,  22  Kas.  170;  The 
Slaie  V.  Chandler,  31  id.  201;  The  State  v.  Ooodmn,  33  id. 
538 ;  The  StaU  v.  Fisher,  37  id.  404.)  In  this  case,  all  of  the 
counts  are  under  different  sections  of  the  same  statute,  and  re- 
late to  the  same  transaction.  It  matters  not  that  the  offenses 
alleged  in  the  different  counts  are  of  different  grades  and  call 
for  different  punishments.  So  long  as  all  of  the  counts  relate 
to  the  same  transaction,  there  can  be  no  objection  to  the  union 
of  8Qch  counts  in  the  same  information.    It  is  proper  to  charge 
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1  information  the  forgery  of  a  note  or  other  written  in- 
nent  and  the  selling  or  uttering  of  the  same  as  genuine. 
5  StcUe  V.  McPheraon,  9  Iowa,  53;  The  State  v.  NicholSj 
1. 110;  Hoshins  v.  The  State,  11  Ga.  92;  Barnwell  v.  The 
?,  1  Tex.  App.  745;  Maxw.  Crim.  Proc.  52,  53.) 
I.  Upon  the  trial,  Zimmerman  claimed  in  his  defense  that 
note  of  $450,  and  the  chattel  mortgage  given  to  secure 
tame,  were  signed  by  Mrs.  Ella  Lee,  and  therefore  gena- 
He  also  claimed  that  the  note  and  mortgage  were  given 
inewal  of  a  promissory  note  dated  the  12th  day  of  June, 
),  of  $319,  and  secured  by  a  chattel  mortgage  of  the  same 
This  note  and  chattel  mortgage  he  attempted  to  intro- 

in  evidence  before  the  jury  for  the  purpose  of  allowing 
1  to  be  compared  with  the  signatures  to  the  note  and  mort- 

of  $450,  which  he  was  charged  with  having  forged. 

state  introduced  Mrs.  Ella  Lee,  who  testified  that  she 
\r  signed  the  note  of  $450,  or  the  mortgage  given  to  secure 
ame.  She  further  testified,  that  on  the  7th  of  December, 
),  Charles  Zimmerman  called  to  see  her  about  signing  the 

and  mortgage  of  $450 ;  that  he  told  her  this  note  and 
tgage  were  to  renew  the  note  and  mortgage  of  the  12th 
une,  1889.  She  then  testified  that  she  and  her  husband 
I  the  mortgage  of  the  12th  of  June,  1889;  that  it  was 
m  up  at  her  house,  and  that  she  signed  the  mortgage,  but 
not  sign  the  promissory  note  which  the  mortgage  was 
n  to  secure.  During  her  examination  Mrs.  Lee  repeated 
statement  that  she  signed  the  mortgage  of  June  12, 1889. 
Zimmerman  testified  that  Mrs.  Lee  signed  both  the  note 

mortgage  of  June  12,  1889.     As  the  signature  of  Mrs. 

Lee  upon  the  mortgage  of  June  12,  1889,  was  testified 
(  genuine,  both  upon  the  part  of  the  state  and  upon  the 

of  the  defendant,  it  must  be  admitted  to  be  genuine.    The 

court,  upon  the  testimony,  ought  to  have  allowed  the 
r  mortgage  to  be  introduced  in  evidence  for  the  purpose 
omparing  Mrs.  Ella  Lee's  signature  on  that  instrument 
i  the  signature  on  the  note  and  mortgage  described  in  the 
pmation.     The  jury  ought  to  have  been  allowed  to  ex- 
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amine  the  admitted  signature  for  the  purpose  of  comparison. 
In  Macomber  v.  8coU^  10  Kas.  335,  it  was  said  that — 

"It  will  generally  be  conceded  that  comparisons  may  be 
had  between  writings  in  the  following  cases :  Where  the  writ- 
ings to  be  used  as  specimens  are  admitted  to  be  genuine,  and 
generally  where  no  collateral  issues  can  arise;  where  the  dif- 
ferent writings  are  already  properly  in  evidence,  or  properly 
in  the  case  for  some  other  purpose;  where  the  witness  has 
seen  the  person  whose  signature  is  disputed  previously  write, 
although  it  has  been  only  his  name;  where  the  witness  has 
personal  knowledge  of  the  person's  writing  from  some  other 
proper  source,  as  from  having  seen  writing  which  the  person 
in  the  course  of  business  has  acknowledged  to  be  his,  or  has 
acted  on  as  his,  etc. ;  where  writings  are  of  such  antiquity 
that  living  witnesses  cannot  be  had  to  prove  them,  and  such 
writings  are  not  so  old  as  to  prove  themselves;  and  probably 
in  many  more  cases  which  we  might  mention." 

On  account  of  the  rejection  of  competent  and  important 
evidence  offered  by  the  defendant,  the  judgment  must  be  re- 
versed, and  the  cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 


W,  H.  HuRD  v.  Mary  H.  Simpson  et  cd, 

1.  Dbtkot  of  Pabtikb — Waiver.  A  defect  of  parties  should  be  raised 
either  by  answer  or  demurrer,  and,  when  not  so  taken  advantage  of, 
is  usually  waived. 

2.  Evii>BNOB — Findings.  The  evidence  examined,  and  found  sufficient 
to  support  the  special  findings  and  judgment  of  the  trial  court. 

Error  from  Harper  District  Court. 
The  facts  are  sufficiently  stated  in  the  opinion. 

Geo.  JE.  McMahony  for  plaintiff  in  error. 
Shepardy  Orove  &  Shepard,  for  defendants  in  error. 
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on  by  Green,  C.  :  This  was  an  action  brought  by  the 
ats  in  error,  who  are  husband  and  wife,  to  recover  the 
of  the  purchase-price  of  certain  real  estate  in  the  city 
ony,  in  Harper  county.  The  title  to  a  portion  of  the 
ite  was  in  each  one  of  the  plaintiffs  below.  On  the 
Y  of  March,  1887,  S.  E.  Adams,  John  F.  Goggin  and 
Bith  were  engaged  in  the  real-estate  business  in  An- 
inder  the  name  of  the  Anthony  real-estate  exchange. 
[  estate  in  question  was  placed  in  the  hands  of  said 
d  sold  on  the  same  day,  for  $5,650,  and  a  deed  was 
y  R.  J.  and  Mary  H.  Simpson  to  W.  H.  Hurd,  the 
in  error.  The  court  below  found  that  S.  E.  Adams, 
he  members  of  the  real-estate  exchange,  in  behalf  of 
itiffs  below,  sold  said  real  estate  to  W.  H.  Hurd,  John 
fin  and  J.  T.  Holdridge;  that  there  was  a  mortgage 
e  premises  for  $2,890,  which  the  purchasers  were  to 
IS  a  part  of  the  consideration;  that  $750  was  the  only 
he  purchase-price  paid  to  the  plaintiffs  below,  or  either 
;  that  two  of  the  lots  conveyed  to  the  plaintiff  in  error 
d  and  deeded  by  him  to  the  purchaser,  the  considera- 
ressed  being  $800;  that  on  the  16th  day  of  May,  1887, 
Elurd  paid  interest  upon  the  mortgage  upon  the  land 

0  him,  amounting  to  the  sum  of  $288.  From  the  con- 
of  fact,  the  trial  court  found  that  the  plaintiffs  were 
to  recover  the  sum  of  $2,010,  with  interest  at  7  per 

•  annum  from  the  11th  day  of  March,  1887,  for  which 
Qt  was  rendered  in  the  court  below.  The  plaintiff  in 
signs  error,  and  brings  the  record  to  this  court  for  re- 

irst  assignment  is,  that  the  court  erred  in  overruling 
it's  objection  to  the  misjoinder  of  plaintiffs.      This 

1  was  not  made  by  answer  or  demurrer,  and  heoce 
be  considered.     The  answer  was  a  general  denial. 

2  is  well  settled  that  a  misjoinder  or  defect  of  parties 
d,  if  not  taken  advantage  of  by  demurrer  or  answer. 
•8  of  Lyon  Co.  v.  Comarij  43  Kas.  676;  Ooulson  v. 
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Wmg,  42  id.  507;  Woodman  v.  Davis,  32  id.  344;  Thomas 
V.Reynolds,  29  id.  304.) 

The  next  contentioD  of  the  plaintiff  in  error  is,  that  there 
was  a  failure  of  proof  upon  the  part  of  the  plaintiff  below,  and 
bence  a  demurrer  to  the  evidenoe  should  have  been  sustained. 
We  have  carefully  considered  all  the  evidence  in  the  record, 
and  we  think  there  is  sufficient  to  uphold  each  and  all  of  the 
special  findings  of  fact.  The  plaintiff  in  error  had  knowledge 
of  the  fact  that  the  land  was  deeded  to  him  a  short  time  after 
the  execution  of  the  same;  he  and  his  wife  executed  a  war- 
ranty deed  to  a  portion  of  the  same  property  conveyed  to  him 
by  this  deed  from  the  plaintiff  below,  and  he  also  paid  the 
interest  upon  the  mortgage.  There  certainly  was  evidence  of 
tbe  recognition  of  the  purchase  of  the  land. 

We  find  no  error  in  the  proceedings  of  the  court  below,  and 
the  judgment  should,  therefore,  be  affirmed. 

By  the  Court:   It  is  so  ordered. 

All  the  Justices  concurring. 


H.  D.  Booge  v.  Walter  Soott  et  al. 

FutDiNos — J%idgmefU,  When  not  Reversed,  Where  special  findings  are 
immaterial,  a  judgment  will  not  be  reversed,  although  there  may  be 
no  evidence  to  support  such  findings. 

Error  from  Shawnee  District  Court, 

The  facts  are  stated  in  the  opinion  herein,  filed  November 
7,  1891. 

H.  H,  Harris,  for  plaintiff  in  error. 

C.  M.  Foster,  and  J.  O.  Slonecker,  for  defendants  in  error. 

Opinion  by  Green,  C.  :  This  was  an  action  in  the  nature 
of  ejectment,  brought  by  the  plaintiff  in  error  to  recover  lot 
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)t  Illy  on  Taylor  street,  in  the 
court  found  for  the  defendants, 
^  here.     The  material  facts  are : 

was  a  part  of  an  Indian  float, 
[.  HoUiday,  president  of  a  com- 
ssociation,  and  became  a  part  of 
md  was  divided  into  shares,  and 
owner  of  the  property  in  ques- 
ibruary,  1858,  he  conveyed  the 
B  plaintiff's  petition,  with  other 
eed  of  special  warranty,  which 
he  office  of  the  register  of  deeds 
peka  Association  authorized  C. 
sonvey  the  l^al  title  to  the  lots 
them,  or  to  their  grantees.  On 
tenj.  J.  Fisk  reconveyed  the  lots 
Vlilton  C.  Dickey,  but  described 
Tyler  instead  of  Taylor  street. 
jy  conveyed  the  lots  to  Saunders 

same  to  Joseph  F.  Cummings. 
Holliday,  as  president  and  spe- 
3  to  Sarah  Harlan  Cummings^ 
lamed,  and  from  her  there  is  a 
er  Scott,  one  of  the  defendants 
of  September,  1887,  Fisk  con- 
Goss,  by  quitclaim  deed,  and  on 
owing  Goss  conveyed  the  same 
lad  no  notice  that  Fisk  had  at- 
property  to  anyone  else.  This 
2,  when  it  was  occupied,  and  has 
e  defendants  ever  since.  The 
i  that  the  deed  from  Dickey  to 
rtgage.  The  case  was  tried  by 
;he  following  special  findings  of 

,  Milton  C.  Dickey  borrowed 
ij  as  security  therefor,  Dickey 
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made  to  Fisk  a  deed  of  ooDveyanee  for  the  land  described  in 
plaiDtiff 's  petition. 

"2.  On  July  10,  1858,  Dickey  repaid  Fisk  the  $100,  and 
on  the  same  day  Fisk  made  a  deed  of  conveyance  of  certain 
lots,  but  by  mistake  of  the  conveyancer  in  preparing  the  deed, 
or  the  register  in  recording  the  same,  the  lots  described  in  the 
deed  as  recorded  were  designated  as  being  on  Tyler  street, 
when  in  fact  Fisk  intended  to  convey  to  Dickey  lots  num- 
bered 109,  111,  and  113,  on  Taylor  street. 

"3.  Fisk  never  owned  lots  numbered  109,  111,  and  113,  on 
Tyler  street,  in  the  city  of  Topeka ;  and  the  Topeka  Associa- 
tion, or  C.  K.  Holliday  as  trustee,  never  executed  to  Dickey 
any  writing  whereby  it  or  he  agreed  to  convey  to  Dickey  the 
lots  descrit^  in  the  plaintiff's  petition." 

The  case-made  shows  that  the  only  evidence  introduced  to 
support  the  above  findings  of  fact  was  the  deposition  of  Benj. 
J.  Fisk,  and  a  deed  from  him  to  Dickey.  Complaint  is  made 
that  Fisk,  who  testified  by  deposition,  was  permitted  to  give 
evidence  as  to  what  a  certain  diary,  which  he  had  kept,  showed 
concerning  the  transaction  between  him  and  Dickey;  that 
without  this  evidence  these  findings  are  unsupported;  and 
with  them  eliminated  from  the  case  the  judgment  should  he 
for  the  plaintiff.  We  do  not  think  that  the  findings  com- 
plained of  are  material.  The  plaintiff  must  recover  upon  the 
strength  of  his  own  title,  which  he  alleges  was  a  legal  one. 
The  common  source  of  title  was  from  Holliday,  as  trustee, 
•who  held  the  l^al  title  until  he  conveyed  to  Cummings,  from 
whom  the  chain  is  complete  to  the  defendants;  and  there  is  no 
deed  from  the  Topeka  Association  to  the  plaintiff  or  any  of 
his  grantors.  Before  the  plaintiff  can  recover  in  an  action  in 
the  nature  of  ejectment,  he  must  show  that  he  has  either  an 
equitable  or  a  l^al  title  to  the  real  estate.  In  this  case  the 
plaintiff  relied  upon  a  legal  title,  and  we  cannot  say  that  the 
three  special  findings  complained  of  are  material ;  and  there- 
fore the  judgment  should  not  be  reversed  because  there  was 
no  competent  evidence  to  support  it. 

We  recommend  an  affirmance  of  the  judgment  of  the  dis- 
trict court. 
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By  the  Court:  It  is  so  ordered. 
All  the  Justices  concurriug. 

Per  Curiam:  The  facts  in  the  case  of  Booge  r.  Scott,  just 
decided^  and  the  questions  of  law  maintained  therein,  being 
substantially  the  same  as  in  the  case  of  H.  D.  Booge  v. 
Lizzie  P.  Huntoon  et  cU.,  this  case  will  be  decided  upon  the 
authority  of  that  case.     Judgment  affirmed. 
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In  the  matter  of  the  Petition  of  Cordelia  Short  for  a  Writ 
of  Habeas  Corpus. — In  the  matter  of  the  Petition  of  James 
Cross  for  a  Writ  of  Habeas  Corpus, 

1.  GouNTiBS — Co^rporaie  Existence — Collateral  Attack,  Where  a  public 
organizatioHf  of  a  corporate  or  guast-corporate  character,  has  an 
existence  in  fact,  and  ie  acting  under  color  of  law,  and  its  existence 
is  not  qnestioned  by  the  state,  its  existence  cannot  be  coUaterally 
drawn  in  question  by  private  parties. 

2.  Validity  of  County  Organization.    Therefore,  where  a  county 

has  been  organized  under  valid  laws,  and  is  acting  as  a  county  under 
valid  laws,  and  a  judgment  is  rendered  in  such  county  or  by  virtue 
of  proceedings  commenced  in  such  county  against  an  individual, 
providing  for  his  imprisonment  because  of  his  having  committed  a 
public  offense  in  such  county,  and  under  the  judgment  he  is  impris- 
oned, such  individual  cannot,  in  a  proceeding  in  habeas  corpus^  attack 
the  validity  of  the  existence  of  such  county  upon  the  ground  merely 
that  ^*  the  plats,  field-notes  and  records  of  the  original  government 
survey  now  on  file  in  the  office  of  the  auditor  of  state  in  the  state 
capitol ''  show  that  the  county,  as  originally  created  by  the  legislature, 
and  as  afterward  organized  and  as  now  existing,  contains  only  4dOi 
square  miles  in  area,  while  the  constitution  requires  that  no  county 
shall  be  organized  with  a  less  area  than  432  square  miles.  (Const^ 
art.9,  §1.) 


Original  Proceedings  in  Habeas  Corpus. 

The  case  is  sufficiently  stated  in  the  opinion,  filed  at  the 
session  of  the  court  in  November^  1891. 
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Fred,  C,  Thomas  for  petitioDer. 
MilUm  Brovmy  for  reBpondent. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  Two  proceedings  in  habeas  corptis  have. 
been  instituted  in  this  court,  in  each  of  which  the  validity  of 
the  organization  of  Garfield  county  is  attempted  to  be  chal- 
lenged. In  the  first  proceeding,  it  appears  that  Mrs.  Cordelia 
Short  was  r^ulary  charged  in  the  district  court  of  that  county 
upon  a  criminal  information  with  committing  the  ofiense  of 
manslaughter  in  the  first  d^ree.  She  obtained  a  change  of 
venue  from  that  court  to  the  district  court  of  Hodgeman 
county,  where  she  was  tried  and  convicted,  and  sentenced  to 
confinement  in  the  penitentiary  for  the  term  of  five  years ;  and 
it  is  now  claimed  that,  because  of  the  alleged  invalidity  of  the 
organization  of  Garfield  county,  she  is  unlawfully  restrained 
of  her  liberty  by  George  H.  Case,  the  warden  of  the  state  peni- 
tentiary. In  the  other  case,  the  petitioner,  James  Cross,  was 
charged  before  a  justice  of  the  peace  of  Center  township,  in 
Garfield  county,  with  committing  the  offense  of  assault  and 
battery,  and  was  tried  and  convicted,  and  sentenced  to  pay  a 
fine  of  S2.50,  and  to  stand  committed  to  the  county  jail  until 
such  fine  and  the  costs  of  suit  should  be  paid ;  and  he  now 
claims  that  he  is  unlawfully  restrained  of  his  liberty  by  J.  B. 
Newbold,  a  constable  of  said  Center  township. 

It  appears  that  the  county  of  Garfield  was  created  as  a  ter- 
ritorial entity  by  an  act  of  the  l^islature  which  took  effect  on 
March  23,  1887.  (Laws  of  1887,  ch.  81,  §6;  Gen.  Stat,  of 
1889, 1^1491.)  It  was  to  contain,  and  now  contains,  twelve 
congressional  townships  of  land,  to  wit,  townships  number  21, 
22  and  23  south,  of  ranges  number  27,  28,  29  and  30  west. 
This  creation  of  the  county  had  nothing  to  do  with  its  subse- 
quent organization  as  a  political  entity,  a  municipal  county,  a 
corporation  or  qtum  corporation.  Afterward,  and  on  April  16, 
1887,  the  county  was  duly  organized  as  a  municipal  county, 
a  corporation,  under  the  statutes  of  Kansas  as  they  then  ex- 


Digitized  by  VjOOQ IC 


OF  KANSAS. 


)Uioner, 


1400-1412;  Gen.  Stat,  of 
livided  into  six.  municipal 
law,  one-  of  which  was  the 
full  set  of  county  and  town- 
they  qualified  and  served ; 
I,  and  named  '^  Eminence," 
is  had  a  full  and  complete 
Qunicipality;  and  it  has  in 
a  duly-  and  l^ally- organ- 
statutes  of  Kansas  relating 
►mp.  Laws  of  1885,  chs.  25, 
1889,  chs.  25, 26,  IT  1611- 
5  and  by  all  persons  been  re- 
sinized  and  existing  county ; 
county  defactOy  if  not  such 
that  the  county  was  created 
IS  afterward  organized  as  a 
id  has  since  acted  and  oon- 
itutes;  and  no  question  has 
raised  as  to  the  legality  or 
»  except  as  to  the  first,  the 
r  its  territorial  boundaries, 

aise  the  question  of  the  va- 
je  in  these  proceedings.    Or 

the  act  creating  Garfield 
Drds,  defining  its  boundary 
alid,  although  no  claim  is 
1  the  county  was  organized, 
tounty  has  been  and  is  now 
ny  such  infirmities,  or  that 
idequate  to  authorize  coun- 
*  them  as  legal  and  valid 
»,  however,  agree  that  the 
s  only  *'four  hundred  and 

and  no  more,  as  shown  by 
)f  the  original  government 
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survey,  now  on  file  in  the  office  of  the  auditor  of  state  in  the 
state  capitol;''  while  the  constitution  requires  that  no  county 
shall  be  organized  with  a  less  area  than  432  square  miles. 
(Const.,  art.  9,  §  1.)     It  is  therefore  claimed  by  the  petitioners, 
upon  the  facts  as.  set  forth  in  the  aforesaid  agreement,  and 
upon  no  other  facts  or  evidence,  that  the  organization  of  Grar- 
field  county  was  and  is  absolutely  void ;  that  the  county  now 
has  no  legal  or  valid  existence  as  a  municipal  entity;  that 
therefore  the  aforesaid  criminal  prosecutions  were  and  are  ab- 
solutely void ;  that  the  judgments  rendered  therein,  to  wit, 
the  judgment  rendered  by  the  district  court  of  Hodgeman 
county  against  Cordelia  Short,  and  the  judgment  rendered  by 
the  justice  of  the  peace  of  Garfield  county  against  James  Cross, 
were  and  are  absolutely  void,  and  therefore  that  the  imprison- 
ment of  these  two  persons  is  without  authority  of  law,  and 
illegal.     We  do  not  think,  however,  that  the  question  of  the 
validity  or  invalidity  of  the  organization  of  Garfield  county 
can  be  raised  in  these  collateral  proceedings  or  in  any  collat- 
eral manner.     The  question  can  be  raised  only  by  the  state,  in 
an  action  or  proceeding  in  the  nature  of  quo  warranto.    Where 
a  public  organization  of  a  corporate  or  yucwi-corporate  char- 
acter has  an  existence  in  fact  and  is  acting  under  color  of  law, 
and  its  existence  is  not  questioned  by  the  state,  its  existence 
caoDot  be  collaterally  drawn  in  question  by  private  parties. 
(Dill.  Mun.  Corp.,  4th  ed.,  §43a;  Cooley,  Const.  Lim.,  6th 
d.,  pp.  309,  310.    See  also  the  following  cases :  Voss  v.  School 
District,  18  Kas.  467;  School  District  v.  The  State,  29  id.  57; 
Back  V.  Carpenter,  29  id.  349;  Ritchie  v.  Mvlvane,  39  id.  241, 
255,  256,  257;  Mmdenhall  v.  Burton,  42  id.  570;  Tisdale  v. 
Town  of  Minonk,  46  111.  9 ;  Nettering  v.  City  of  Jacksonville, 
50  id.  39;   Taum  of  Geneva  v.  Cole,  61  id.  397;  City  of  St. 
Louis  V.  Shields,  62  Mo.  247;  Inhabitants  of  Fredericktomn  v. 
i^aa;,84id.59;  The  StaJte  v.  Fuller,  miA.Ub]  The  People  v. 
Maynard,  15  Mich.  463, 470;  Stuart  v.  School  District,  30  id. 
69;  Bird  v.  Perkins,  33  id.  28;  Arapahoe  ViUage  v.  Albee,  24 
Neb.  242;  Tovm  of  Henderson  v.  Davis,  106  N.  C.  88 ;  Speck 
V.  The  State,  7  Baxt  [Tenn.]  46;  Ford  v.  Farmer,  9  Humph. 
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y.  GUniore,  58  Wis.  324;  Aiis- 
\;  Hill  V,  City  of  Kahokay  35 
^orley  v.  Harris^  82  Ind.  493; 
rk.  81.  And  as  to  officers  dt 
Ex  parte  Strang^  21  Ohio  St., 
inn.  432 ;  The  State  v.  Carroll, 
n,  28  Wis.  364;  Cole  v.  Black 
V.  W.  &  St.  P.  Rid.  Co.,  31 

[)f  Garfield  was  organized  un- 
[inder  valid  laws,  and  the  only 
ed  to  consider  is,  whether  the 
s  valid  or  not.  It  is  claimed 
to  it  territory  enough  by  li 
ke  it  valid.  We  do  not  think 
[>n  in  these  proceedings.  But 
le  plats  and  field-notes  of  the 

not  conclusive  evidence  upon 
na  facte.  They  may  be  rebut- 
uracy  and  correctness,  and  the 
be  governor  have  created  the 
ly  organized  and  is  now  acting 
against  their  correctness,  pro- 
ves have  agreed  they  show  in 
/evy  as  to  whether  the  county 

be  litigated  in  either  of  these 
gs. 

ayed  for  will  therefore  be  de- 
idered  in  each  case  against  the 
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Schuster,  Hingston  &  Co.  v.  Fred.  H.  Kurtz  d  al.      \  47 

GoNTBTANOB  —  Ftavd — Evidence,  In  an  action  to  set  aside  a  oonyey- 
anoe  on  the  ground  of  fraud,  proof  was  offered  tending  to  show  that 
the  oonyeyanoe  was  executed  when  the  grantor,  a  merchant,  was  finan- 
cially embarrassed  and  practically  insolvent,  to  his  clerk,  who  had  no 
money  with  which  to  pay  for  the  property,  and  who  gave  an  unsecured 
promissory  note  for  the  entire  consideration;  also,  that  there  was  an 
agreement  between  them  to  say  to  any  inquirers  that  the  considera- 
tion was  the  promissory  note  and  $500  additional,  which  the  grantor 
was  owing  the  grantee,  when,  in  fact,  no  such  indebtedness  existed. 
Testimony  was  also  offered  to  show  that  the  grantee  had  been  in  the 
employment  of  the  grantor  for  about  a  year,  and  had  opportunity  to 
know  the  condition  of  his  business,  and  that  he  purchased  the  land 
without  examining  its  quality  or  the  condition  of  the  title  thereto. 
A  demurrer  was  interposed  to  the  testimony  of  the  plaintiff;  and  it 
is  hddy  that  the  eyidence,  measured  by  the  rule  applicable  when  a  de- 
murrer is  filed  thereto,  warranted  the  inference  that  the  conveyance 
was  voluntary,  and  made  with  the  intent  of  both  grantor  and  grantee 
to  hinder  and  delay  the  creditors  of  the  former,  and  that  it  was  suffi- 
cient to  resist  the  demurrer  which  was  interposed. 

Error  from  Lane  District  Court. 

The  facts  appear  in  the  opinioD.  Judgment  for  the  defend- 
ants, Kurtz  and  two  others,  at  the  October  term,  1888.  The 
pkiotiffs,  Schuster,  Hingston  &  Co.,  bring  the  case  here. 

Lancaster,  Hall  &  Pike,  Geo.  8.  Redd,  and  T.  J.  Womack, 
for  plaintiffs  in  error. 

C.  D.  Pillsbury,  and  C.  E.  Lobdell,  for  defendants  in  error. 

The  opinion  of  the  ooart  was  delivered  by 

Johnston,  J. :  On  December  24,  1887,  Fred.  H.  Kurtz,  a 
clothing  merchant  at  Dighton,  made  an  assignment.  Prior  to 
that  time  he  had  purchased  large  quantities  of  goods  on  credit, 
and  the  credits  having  expired,  the  creditors  had  for  some  time 
been  pressing  him  for  payment  of  their  claims.  He  owed 
Schuster,  Hingston  &  Co.,  one  of  the  creditors,  about  $4,000, 
and  they  instituted  an  attachment  suit  against  Kurtz,  and 
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I  be  made  on  a  quarter-section  of  land  in  Lane 
)roperty  of  Kurtz.  This  action  resulted  in  a 
ivor  of  Schuster,  Hingston  &  Co.,  for  about 
days  prior  to  the  assignment,  Kurtz  had  ex- 
rance  purporting  to  convey  to  Z.  J.  Anthoni 
ned,  which  was  afterward  attached  at  the  in- 
ter, Hingston  &  Co.  Anthoni  was  a  young 
een  employed  as  a  clerk  by  Kurtz  for  about  a 
it  time  at  a  small  salary.  Schuster,  Hingston 
this  action  to  set  aside  the  deed  as  fraudulent 
subject  the  land  to  the  payment  of  their  judg- 
urtz. 

iutiffs  had  introduced  their  evidence,  a  demur- 
v^as  interposed  by  the  defendant  and  sustained 
nd  this  ruling  is  assigned  for  error.  Upon 
he  question  before  the  court  was  not  what  por- 
Lcting  evidence  introduced  was  the  most  credi- 
le  conflict  should  be  determined,  but  it  was 
taking  as  true  every  part  of  the  evidence  which 
plaintiffs'  claim,  did  it  make  out  a  prima  facie 
iror?  All  reasonable  inferences  and  presump- 
ve  been  resolved  in  favor  of  the  plaintiffs,  as 
dmitted  every  fact  and  conclusion  which  the 
ivorable  to  the  plaintiffs  tended  to  prove.  (jBe- 
Mt,  19  Kas.  382;  Brown  v.  Railroad  Ch.,  31 
Washer,  32  id.  533;  Christie  v.  Barnes^  33  id. 
Hodgson,  46  id.  276.)  Looking  at  the  testi- 
that  light,  we  are  led  to  conclude  that  the  de- 
bave  been  overruled. 

ire  was  no  direct  and  positive  proof  of  fraudu- 
1  the  part  of  Kurtz  and  Anthoni,  there  were 
circumstances  indicating  a  want  of  good  faith 
[x)th.  It  appears  that,  a  short  time  before  the 
conveyance  in  question,  Kurtz  bought  large 
om  several  creditors  on  short  periods  of  credit 
become  due,  and  he  was  unable  to  pay  them. 
)ut  it  appears  that  at  the  time  of  the  convey- 
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ance  hb  liabilities  exceeded  his  entire  property  and  assets. 
Shortly  before  that  time,  he  had  marked  down  the  prices  on 
his  goods,  and  Anthoni  had  assisted  him  in  doing  so.  The 
conveyance  was  made  when  he  knew  he  was  insolvent,  and  to 
Anthoni,  who  was  unable  to,  and  did  not,  pay  him  any  money. 
Anthoni  gave  his  note,  payable  in  30  days,  for  $1,000,  which 
was  alleged  to  be  the  agreed  consideration,  and  it  does  not  ap- 
pear that  he  had  any  resources  with  which  to  make  payment 
at  that  time  or  in  the  near  future.  Kurtz  was  being  pressed 
by  his  creditors,  and  was  arranging  to  make  an  assignment  at 
the  time  he  made  the  conveyance.  The  deed  was  acknowl- 
edged on  December  20,  1887,  and  he  asked  Riley  to  act  as 
assignee  for  him,  either  on  the  20th  or  21st  of  the  same  month. 
For  about  a  year  previous  to  that  time  Anthoni  was  employed 
by  Kurtz  at  a  monthly  salary  of  from  $25  to  $46 ;  and  in  the 
absence  of  Kurtz  he  had  charge  of  the  store,  and  must  have 
had  considerable  knowledge  of  the  condition  of  the  business. 
When  Kurtz  proposed  to  sell  the  land,  Anthoni  replied:  "I 
can't  buy  a  setting  hen."  Notwithstanding  this  admission,  he 
promised  to  pay  $1,000  within  30  days.  After  Kurtz  had 
exchanged  a  deed  for  Anthoni^s  $1,000  note,  Kurtz  told  An- 
thoni to  tell  anyone  who  inquired  that  the  consideration  was 
11,500  instead  of  $1,000;  and  further,  that  Kurtz  had  bor- 
rowed $500  from  Anthoni  while  he  was  in  Kurtz's  employment, 
and  that  Anthoni  had  given  his  note  for  the  balance.  No  such 
indebtedness,  in  fact,  existed,  and  Kurtz  was  only  owing  An- 
thoni at  that  time  about  $13,  which  was  due  him  upon  his 
salary  as  clerk.  As  stated,  Anthoni  did  not  pay  any  cash,  but 
gave  his  mere  promise  to  pay ;  and  it  appears  that  at  the  time 
he  did  not  have  to  exceed  $25  or  $30  in  money,  and  the  only 
property  which  he  possessed  was  a  little  furniture  and  a  small 
piece  of  real  property  which  was  heavily  incumbered.  He  did 
not  have  the  ability  to  meet  the  $1,000  note,  and  it  was  not 
paid  at  the  time  of  the  trial.  He  purchased  without  an  ex- 
amination of  the  land,  or  any  examination  of  the  records  with 
reference  to  the  condition  of  the  title.  If  every  one  of  these 
facts  and  circumstances  is  taken  in  the  light  most  favorable  to 

17  -47«AS. 
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,  it  is  difficult  to  reconcile  the  conduct  of  Kurtz 
with  honesty  of  purpose  in  the  transaction.  AVhy 
hen  he  was  in  a  failing  condition,  and  in  great  need 
satisfy  importunate  creditors,  transfer  property  to 
D  pay  him  any  money,  and  who  had  no  prospects  that 
able  to  pay  at  the  maturity  of  the  promissory  note 
ken?  Why  did  he  exchange  property  upon  which 
had  a  right  to  depend,  and  which  would  have  aided 
his  financial  stress,  for  an  unsecured  promissory 

did  he  not  even  take  any  security  upon  the  land 
einsferred?  And,  again,  why  did  he  advise  the 
ake  a  false  statement  as  to  his  being  indebted  to 
im  of  $500,  and  as  to  the  consideration  paid  for 
?hese  and  other  matters  which  have  been  referred 
ly  be  explained  and  shown  to  be  consistent  with 
es,  but  they  are  so  indicative  of  a  purpose  to  hin- 
i  defraud  creditors  as  to  require  explanation.  The 
9  surrounding  the  case  are  equally  strong  against 
h  and  fairness  of  Anthoni.  We  think  that,  in  the 
planatory  proof,  the  court  might  reasonably  infer 
eyance  was  voluntary,  and  that  the  intent  of  both 
grantee  was  to  hinder  and  delay  the  creditors  of 

Measured  by  the  rule  which  mtist  apply  where 
3  interposed,  the  evidence  must  be  held  sufficient 
demurrer,  and  hence  there  must  be  a  reversal  of 
b  and  a  new  trial  of  the  cause, 
istices  concurring. 
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The  State  op  Kansas  v.  Pat.  Nulty.  I^^  See. 

Ihtoxioatimo  Liquob — Illegal  Sales — Information — Evidence,  Where 
a  oouDty  attorney  files  an  information  charging  the  defendant  with 
illegal  sales  of  intoxicating  liquor,  and  positively  yerifles  the  same, 
bat  files  therewith,  and  by  special  averment  makes  a  part  thereof,  a 
sworn  statement  of  a  private  person  who  testified  to  illegal  sales 
made  to  him  by  the  defendant,  and  snoh  person  is  not  nsed  as  a  wit- 
ness at  the  trial,  bnt  the  oonnty  attorney  elects  to  rely  on  another 
sale  made  to  a  different  person,  and  it  sufficiently  appears  that  at  the 
time  of  the  filing  of  the  information  neither  the  coanty  attorney  nor 
the  person  who  made  the  sworn  statement  had  notice  or  knowledge 
of  the  particular  offense  relied  npon  for  conviction,  the  defendant 
should  not  be  foand  gailty  of  soch  particular  offense.  The  case  of 
The  Stats  v.  Brooks^  83  Eas.  708,  cited,  and  followed. 

Appeal  from  Chavtavqaa  District  Court 

Prosecution  for  illegal  sale  of  intoxicating  liquor.  From 
a  oonviction,  at  the  November  term^  1890^  the  defendant,  NtUty^ 
appeals.     The  opinion  states  the  facts. 

CkimpbeU  &  Dyer^  for  appellant. 

B.  8.  McOuirCy  county  attorney,  and  J.  D.  MoBrian^  for 
The  State. 

Opinion  by  Simpson,  C.  :  The  appellant  was  convicted  in 
the  Chatanqna  county  district  court  of  an  illegal  sale  of  intox- 
icating liquor.  The  information  filed  against  him  contained 
four  counts.  He  was  acquitted  on  the  first,  third  and  fourth 
counts,  and  convicted  on  the  second.  The  following  language 
constituted  a  part  of  the  information : 

"And  said  county  attorney  hereby  refers  to  the  testimony 
of  Jeremiah  Ellixson,  hereto  attached,  marked  ^B,'  and  makes 
the  same  part  of  this  information  and  each  and  every  count 
thereof.^' 

The  testimony  of  Ellixson  referred  to  in  the  information 
was  given  under  oath  on  the  19th  day  of  April,  1890,  in  an 
inquiry  made  by  the  county  attorney  at  his  office.     The  state- 


Digitized  by  VjOOQ  iC 


SUPREME  COURT  OF  KANSAa 

The  State  y.  Nnlty. 

)ed  that  EUixson  ^^got  some  beer  last  fall,  during  the 
e  repablican  primary  in  Sedan,  from  Philip  Smith 
N^ulty.  I  paid  Philip  Smith  once  for  it,  and  I  think 
e  onoe  in  which  Pat.  Nulty  made  the  change.^'  At 
)f  the  evidence  the  county  attorney  elected  to  rely 
made  to  one  A.  C.  Hilligoss  for  a  conviction  on  the 
unt.  Hilligoss  testified  that  he  thought  that  some 
ng  the  year  1889  he  bought  more  than  once  whisky 
ink  from  the  appellant,  and  paid  him  10  cents  per 
it.  He  also  testified  that  he  could  not  mention 
se  whom  he  saw  buy  intoxicating  liquors  from  Pat 
the  year  1889.  The  information  was  filed  on  the 
ugust,  1890.  The  county  attorney  filed  a  written 
be  allowed  to  indorse  the  names  of  A.  C.  Hilligoss 
s  on  the  information  on  the  10th  day  of  November, 
his  motion  is  supported  by  an  affidavit  of  the  county 
in  which  he  states  that  the  testimony  of  said  witnesses 
)me  to  his  knowledge  in  time  to  make  this  applica- 
earlier  date.  Ellixson  was  not  a  witness  at  the  trial 
use. 

this  state  of  facts,  we  are  compelled  to  reverse  the 
:.  of  conviction,  and  grant  the  appellant  a  new  trial, 
en  decided  time  and  time  again  by  this  court  that 
information  is  verified  by  the  oath  of  a  private  per- 
lot  by  the  county  attorney,  the  defendant  should  not 
guilty  of  any  offense  except  one  of  which  the  com- 
^itness  had  notice  or  knowledge  at  the  time  of  veri- 
information.  {The  State  v.  Brooks,  SSKas.70S;  The 
Hnner,  34  id.  265;  The  State  v.  Hescher,  46  id.  534.) 
that  this  information  is  sworn  to  positively  by  the 
torney ;  but  he  filed  with  it,  and  makes  a  part  of  it 
1  and  express  averment,  the  sworn  statement  of 
and  by  this  means  presents  to  the  defendant  the 
'  offense  with  which  he  is  charged.  If  he  had  not 
,  but  had  relied  on  his  own  positive  verification  of 
mation,  the  judgment  of  conviction  on  the  second 
uld  not  have  been  open  to  the  objection  made.     But 
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his  positive  verification  is  based  upon  and  justified  by  the  sworn 
statement  of  Eilixson,  incorporated  into  and  made  a  material 
part  of  the  information^  and  hence  the  information  charges 
the  particular  offense  of  selling  to  Ellixson  as  detailed  in  the 
sworn  statement  It  is  shown  conclusively  by  the  record  that 
at  the  time  the  information  was  filed  neither  Ellixson  nor  the 
county  attorney  had  any  notice  or  knowledge  of  the  sale  to 
Hilligoss.  Ellixson  does  not  make  any  statement  of  such  a 
sale  in  his  examination.  The  county  attorney,  in  November, 
makes  a  motion  to  have  the  name  of  Hilligoss  indorsed  on  the 
information,  for  the  reason  that  the  knowledge  that  Hilligoss 
would  swear  to  an  ill^al  sale  had  just  come  to  his  knowledge. 
So  that  it  appears  that,  at  the  time  the  information  was  filed, 
notice  or  knowledge  of  the  sale  to  Hilligoss  was  not  had  or 
possessed  either  by  Ellixson  or  the  county  attorney.  Apart 
from  the  reasons  given  by  Mr.  Justice  Valentine  in  the 
Brooks  case,  if  we  permit  this  practice  we  would  encourage 
county  attorneys  to  file  a  bill  of  particulars  against  a  defend- 
ant, and  at  the  trial  prove  an  entirely  different  offense;  one 
of  which  the  defendant  had  no  notice  or  no  time  to  prepare 
a  defense. 

The  other  reasons  ui^ed  for  a  reversal  need  not  be  con- 
sidered. The  judgment  must  be  reversed,  and  a  new  trial 
granted.  The  county  attorney  can  obviate  this  objection  by 
filing  another  information,  if  the  offense  is  not  barred  by  the 
statute  of  limitation. 

By  the  Ck)urt :  It  is  so  ordered. 

All  the  Justices  concurring. 
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matter  of  the  Petition  of  Bruce  Harmer  for  a  Writ 
of  Habeas  Corpus, 

lOATiNO  LiQUOBS — Aholement  of  Nuisance,  The  judge  of  the 
Bt  court  has  no  authority  to  make  an  order  at  chambers  abat- 
place  as  a  nuisance  where  intoxicating  liquors  are  alleged  to 
seen  sold  in  violation  of  law,  and  forever  enjoining  the  owner, 
or  keeper  from  maintaining  such  place. 

'BUOTivE  OoMTBifPT — Error.  It  is  error  for  a  court  or  judge  in 
>a8e  to  proceed  against  a  person  for  a  constructive  contempt, 
ut  an  affidavit  or  information  in  writing,  containing  a  state- 
of  facts  constituting  the  contempt  charged,  being  first  filed  in 
or  submitted  to  the  judge. 

Original  Proceeding  in  Habeas  Corpus, 
opinion,  filed  November  7,  1891,  states  the  facts. 

r.  Foster,  for  petitioner. 
Beebe,  county  attorney,  for  respondent. 

lion  by  Green,  C.  :  The  petitioner,  Bruce  Harmer, 
that  he  is  restrained  of  his  liberty  and  unlawfully  im- 
d  by  the  sheriff  of  Harper  county,  under  an  order  of 
.ment  for  contempt  of  court  for  violating  an  injunction 
jsued  by  the  judge  of  the  district  court  of  said  county, 
lars  from  the  petition  for  the  writ  that  the  county  at- 
filed  an  information  in  the  district  court  of  Harper 
against  J.  H.  Seifert  and  others,  charging  them  with 
r  and  maintaining  a  common  nuisance  in  Harper  City; 
>  warrant  was  issued  for  the  arrest  of  the  petitioner. 
10th  day  of  June,  1891,  the  information  so  filed  was 
ed  to  the  district  judge  of  the  county,  who,  without 
evidence,  made  the  following  order : 

the  district  court  of  Harper  county,  Kansas. — The 
f  Kansas,  plaintiff,  v,  J.  H.  Seifert,  Bruce  Harmer,  et  a/., 
mts. —  Order. —  And  now,  on  this  10th  day  of  June, 
his  cause  coming  on  for  hearing  upon  the  application 
.  Beebe,  county  attorney  of  said  county,  and  it  appear- 
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ing  from  the  evidence  that  a  common  nuisance  is  being  and  has 
been  maintained  on  the  following-described  premises,  to  wit, 
the  rooms  of  the  old  Rothwell  real-estate  building,  situated 
upon  the  south  half  of  lot  12,  block  21,  Harper  City,  Harper 
county,  Kansas,  by  the  unlawful  keeping  and  selline  and  keep- 
ing for  sale  intoxicating  liquors  in  and  upon  saia  described 
premises  contrary  to  law,  it  is  therefore  ordered  and  adjudged 
by  the  court,  that  the  sheriff  of  Harper  county  abate  said  nui- 
sance kept  and  maintained  upon  said  premises,  and  that  the 
owner,  lessee  and  keeper  of  said  above-aescribed  building  and 
place  be  forever  enjoined  from  keeping  and  maintaining  said 
nuisance  in  and  upon  said  above-described  premises." 

On  the  29th  day  of  August,  1891,  the  petitioner  was  brought 
before  the  district  judge  and  informed  that  he  was  charged 
with  violating  the  above  order,  when  the  further  hearing  of 
the  proceeding  was  postponed  until  the  31st  of  August,  at 
which  time  he  appeared,  when  certain  affidavits  were  read 
showing  that  beer  had  been  sold  by  the  petitioner,  on  the 
premises  described  in  this  order.  Evidence  was  given  by  the 
sheriff  that  he  had  never  served  any  order  on  the  petitioner, 
or  otherwise  notified  him  of  the  order  made  by  the  judge. 
Upon  this  showing,  the  judge  found  the  petitioner  guilty  of 
contempt  of  court  for  violating  the  above  order,  and  ordered 
him  committed  to  the  jail  of  Harper  county  for  30  days  and 
to  pay  a  fine  of  $100. 

The  order  of  the  district  judge  declaring  certain  premises 
to  be  a  common  nuisance,  and  that  the  same  should  be  abated 
by  the  sheriff,  was  void.  The  statute  nowhere  gives  the  dis- 
trict judge  authority  to  make  such  an  order.  Section  2533 
of  the  Greneral  Statutes  of  1889  declares  all  places  where  in- 
toxicating liquors  are  sold  in  violation  of  law  to  be  common 
nuisances;  and  upon  the  judgment  of  a  court  having  jurisdic- 
tion finding  such  places  to  be  a  nuisance,  the  sheriff  or  other 
officers  named  shall  be  directed  to  shut  up  and  abate  such 
places.  The  petitioner  had  no  notice  served  upon  him  of  any 
order  made  by  the  district  judge,  and  could  not  therefore  have 
been  guilty  of  any  contempt 

Another  reason  might  be  assigned  why  the  proceedings 
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against  the  petitioner  for  contempt  were  void.  The  alleged 
violation  of  the  order  was  not  in  the  presence  of  the  judge  or 
the  court,  and  therefore,  if  such  order  had  been  authorized,  it 
could  only  be  characterized  as  constructive  contempt,  and  the 
judge  or  court  would  have  no  authority  to  proceed  against 
him  without  an  affidavit  or  information,  containing  a  state- 
ment of  the  facts  constituting  the  allied  contempt,  being  first 
submitted  to  him  or  filed  in  court.  {The  State  v.  Herdhoi*n^  46 
Kas.  613;  same  case,  26  Pac.  Rep.  937.) 

The  petitioner  should  be  discharged. 

By  the  Court:  It  is  so  ordered. 

AH  the-  Justices  concurring. 


In  the  matter  of  the  Petition  of  Bessie  May  Bush,  an 
Infant^  for  a  Writ  of  Habeas  Corpus. 

1.  Infant — Adoption — Res  JudieatcL  An  order  of  the  probate  oonrt 
permitting  the  adoption  of  an  ipfant  child  is  oonolnsiye  so  far  as 
that  court  is  concerned.  Snch  court  has  no  farther  jurisdiction  in 
the  matter.  ^ 

2.  Evidence — Custody  of  Child.  The  evidence  in  this  case  ex- 
amined, and  held  not  to  justify  this  court  in  depriving  the  respond- 
ents of  the  custody  of  the  child  sought  to  be  taken  from  them. 

Original  Proceeding  in  Habeas  Corpus. 

The  facts  are  sufficiently  stated  in  the  opinion  herein,  filed 
November  7,  1891. 

M.  E.  Matthews,  for  petitioner. 

J,  F.  Ournsey,  and  W.  C,  Webb,  for  respondents. 

Opinion  by  Strang,  C:  September  19,  1887,  there  was 
born  to  Ida  May  Potter,  a  single  woman  of  17  years  of 
age,  a  female  child,  afterward  named   Bessie  May  Potter. 
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The  said  Ida  May  Potter,  being  unable  to  properly  support 
and  care  for  her  said  child,  and  being  anxious  to  procure  a 
home  for  her,  went,  on  the  28th  day  of  August,  1888,  before 
the  probate  judge  of  the  county  of  Stafford,  where  she  resided, 
and  relinquished  all  her  claim  to  said  child  to  Calvin  and 
Anna  McClure,  husband  and  wife,  who  at  the  same  time  ap- 
peared before  said  probate  court  and  expressed  a  desire  to 
adopt  said  child*  as  their  own.     The  probate  court,  after  in- 
vestigating the  fitness  of  said  persons,  Calvin  and  Anna  Mc- 
Clure, to  take  the  care  and  custody  of  said  infant,  and  to 
assume  the  relation  of  parents  thereto,  made  an  order  permit- 
ting and  confirming  the  adoption  of  said  infant  by  said  Calvin 
and  Anna  McClure,  which  said  order  shows  that  the  court, 
and  all  the  parties  to  the  adoption  of  Bessie  May  Potter  by 
Anna  and  Calvin  McClure,  complied  with  all  the  provisions 
of  the  statute  relating  to  the  adoption  of  minor  children; 
after  which  the  infant  was  taken  by  the  McClures  to  their 
home,  and  from  that  time  until  the  present  has  been  cared  for 
and  supported  as  their  own.     On  the  17th  day  of  June,  1891, 
said  Calvin  and  Anna  McClure  were  cited  to  appear  before 
the  probate  court  of  Stafford  county,  before  which  a  hearing 
was  then  had,  and  a  decision  rendered  by  said  court  setting 
aside  the  order  under  which  Bessie  May  Potter  was  adopted 
by  Calvin  and  Anna  McClure,  because  the  mother  of  said 
child,  Ida  May  Potter,  who  in  the  meantime  had  intermarried 
with  a  man  named  Bush,  was  not  18  years  of  age  when  she 
appeared  before  the  probate  court  on  the  28th  day  of  Au- 
gust, 1888,  and  assented  to  the  adoption  of  said  infant  by  the 
McClures.     The  probate  court  also  found  that  the  mother  of 
said  child  should  pay  the  McClures  some  $300  in  money  for 
the  care  and  support  of  said  child,  and  made  such  finding  a 
part  of  its  judgment,  and  required  said  sum  to  be  paid  before 
its  judgment  should  take  effect.     The  petitioner,  not  wishing 
to  pay  the  $300,  and  the  respondents  not  wishing  to  accept 
the  $300  and  surrender  the  child,  then  abandoned  the  probate 
court  as  a  forum  through  which  to  obtain  possession  of  her 
child,  and  filed  her  petition  for  a  writ  of  habeas  corpm  in  this 
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court,  July  22,  1891.  Thereupon  an  order  issued,  requir- 
ing the  respondents  to  produce  the  body  of  said  infant  be- 
fore the  court  September  3,  1891.  The  respondents  answered 
the  petition,  setting  up  the  record  of  the  probate  court  of  Staf- 
ford county,  showing  the  adoption  of  said  infant  by  them,  and 
alleging  that  they  had  and  retained  the  custody  of  said  child 
as  their  own  by  virtue  of  the  proceedings  and  order  of  adop- 
tion of  said  probate  court.  A  reply  was  filed  by  the  petitioner, 
setting  up  the  proceedings  had  in  the  probate  court  June  17, 
1891. 

This  court  is  of  the  opinion  that  the  proceedings  before  the 
probate  court  of  Stafford  county,  on  June  17,  1891,  as  set  up 
in  the  reply  of  the  petitioner,  were  wholly  without  jurisdic- 
tion, and  therefore  entitled  to  no  weight  in  the  consideration 
of  this  case;  that  the  case  is  to  be  considered  as  having  the 
same  status  here,  now,  as  it  would  have  if  such  proceedings 
had  not  been  had,  and  the  petitioner  was  here  for  her  writ, 
alleging  the  matters  contained  in  her  petition.  That  being 
true,  the  only  question  for  our  consideration  is,  does  the  evi- 
dence establish  the  fact  that  the  respondents  are  not  proper 
persons  to  have  the  custody,  care  and  education  of  said  infant? 
If  it  does,  it  is  our  duty  to  take  such  infant  from  the  posses- 
sion of  the  respondents  and  place  it  in  proper  hands,  looking 
principally  to  the  future  welfare  of  the  infant  in  so  doing. 
The  record  shows  that  the  infant  was  less  than  one  year  old 
when  the  respondents  adopted  it,  and  that  it  is  now  four  years 
of  age.  Doubtless,  having  taken  the  child  when  it  was  so 
young,  and  having  kept  it  so  long,  and  adopted  it  as  their 
own,  the  McClures  have  become  greatly  attached  to  the  child ; 
and,  indeed,  their  evidence  shows  that  they  entertain  the  same 
affection  for  it  that  they  would  had  the  child  been  born  their 
own.  Under  such  circumstances  it  would  take  a  strong  show- 
ing to  induce  this  court  to  take  the  child  from  them  for  any 
purpose.  While  this  court  would  not  hesitate  to  remove  the 
child  from  their  custody  if  we  were  satisfied  the  respondents 
were  not  proper  persons  to  bring  it  up,  yet  it  would  require 
a  stronger  showing  than  under  many  circumstances  and  oon- 
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ditioDS  to  induce  us  to  take  the  child  from  persons  who  adopted 
it  as  their  own^  by  permission  of  the  court,  at  such  a  tender 
age,  when  it  required  so  much  attention  and  care,  and  after 
they  have  cared  for  it  for  a  period  of  three  years  and  over.  In 
this  case,  however,  an  examination  of  the  evidence  shows  no 
occasion  for  the  intervention  of  this  court  in  behalf  of  said 
infant.  The  evidence  shows  the  respondents  cherish  it  as  their 
own ;  that  they  are  possessed  of  a  home  of  their  own,  wherein 
they  live  about  like  the  average  of  farming  people  in  this  new 
country;  that  they  are  members,  in  good  standing,  of  a  Christian 
church,  and,  so  far  as  we  are  able  to  gather  from  the  evidence, 
are  themselves,  as  individuals,  among  the  average  of  the  people 
in  the  community  where  they  reside.  We  believe  these  peo- 
ple who  have  this  child  are  giving  it,  and  will  continue  to 
give  it,  reasonably  good  care,  and  a  reasonably  good  home. 
If  at  any  time  in  the  future,  during  the  infancy  of  Bessie  May, 
the  respondents  should  fail  in  their  duty  to  her  to  such  an  ex- 
tent as  to  render  it  necessary  and  proper  for  this  court  to  inter- 
fere in  her  behalf,  we  would,  upon  our  attention  being  called 
thereto,  promptly  relieve  them  of  the  custody  of  the  child  and 
place  it  in  other  hands. 

It  is  recommended  that  the  writ  be  denied. 

By  the  Court :   It  is  so  ordered. 

All  the  Justices  concurring. 
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The  Missouri  Pacific  Railway  Company  v.  Will- 
iam H.  Lea. 

1.  Casb,  Followed.    Mo.  Pae.  Rly,  Co.  v.  Merrill,  40  Kas.  404,  followed. 

2.  Jni>OMBNT — Amendment  in  Supreme  Court  Where  a  trial  court  ren- 
ders a  jadgment  for  a  lees  amoant  than  the  yerdiot  returned  by  the 
jury,  sQoh  jadgment  cannot  be  corrected  in  the  supreme  court  to 
conform  to  the  verdict  of  the  jary,  in  proceeding's  in  error  brought 
by  the  party  against  whom  the  jadgment  is  rendered,  when  no  cross- 
petition  is  filed  by  the  party  in  whose  favor  the  verdict  is  retarned, 
asking  for  a  correction  or  modification  of  the  judgment, 

8.  Appxai.  from,  a  JueUee — New  Petition — Practice.  Where  an  action 
is  appealed  from  a  jastice  of  the  peace  to  the  district  court,  and  the 
plaintiff,  with  the  consent  of  the  defendant,  files  in  the  district  court 
a  new  petition,  setting  up  a  claim  exceeding  $800,  and  the  defendant 
voluntarily  appears  and  files  his  answer  thereto,  the  district  court 
has  jurisdiction  to  hear  and  determine  the  action  upon  the  pleadings 
filed  in  that  court,  the  same  as  if  there  had  been  no  appeal. 

Error  from  Marahail  District  Court, 

The  opinioD  states  the  facts.  JudgmeDt  for  plaintiff,  Xea, 
at  the  December  term,  1888.  The  defendant  Oompany  brings 
the  case  to  this  court 

John  V.  Coon,  and  Waggenery  Martin  &  Orr,  for  plaintiff 
in  error. 

W.  H.  H.  Freeman,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  William  H.  Lea  filed  his  bill  of  particulars 
against  the  Missouri  Pacific  Railway  Company  before  a  justice 
of  the  peace  of  Marshall  county,  asking  judgment  for  $300 
for  the  burning  of  a  hay  stack  and  10  tons  of  hay,  all  valued 
at  $360.  He  recovered  judgment  against  the  railway  com- 
pany, and  the  case  was  taken  to  the  district  court  by  appeal. 
In  that  court.  Lea  filed  his  petition  claiming  judgment  for 
$360,  with  interest,  and  a  reasonable  attorney's  fee.  The  rail- 
way company  filed  an  answer  containing  a  general  denial,  and 
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alleging  contributoiy  n^ligenoe  upoD  the  part  of  Lea.  The 
jury  returned  a  verdict  for  $207.98  for  Lea,  but  the  trial 
court  deducted  $21.98  of  interest,  which  was  included  in  the 
general  verdict,  and  rendered  judgment  in  favor  of  Lea  for 
$186,  and  also  for  $60  attorney's  fee.  It  appears  from  the 
record  that  the  evidence  as  to  the  amount  of  the  attorney's  fee 
was  taken  from  the  jury  and  passed  upon  by  the  court  To  this 
ruling  the  railway  company  excepted.  The  exception  ought 
to  have  been  sustained.  "  What  is  a  reasonable  attorney's  fee 
is  a  question  of  fact  which  should  be  submitted  and  determined 
the  s^me  as  any  other  fact  arising  in  the  case."  {Mo.  Pac.  Ely. 
Co  V.  Merrilly  40  Kas.  404.)  The  attorney  for  Lea  expressly 
.  stated  at  the  oral  argument  that  if  the  attorney's  fee  of  $60 
and  the  interest  of  $21.98,  deducted  by  the  trial  court  from 
the  general  verdict  of  the  jury,  could  not  be  allowed,  he  de- 
sired a  new  trial  for  his  client.  The  interest,  amounting  to 
$21.98,  if  recoverable  by  Lea,  cannot  be  added  to  the  judg- 
ment by  this  court,  because  Lea  has  filed  no  cross-petition  to 
correct  or  modify  the  judgment  of  the  trial  court.  Upon  the 
record  and  the  statement  of  the  attorney  for  Lea,  a  new  trial 
must  be  awarded. 

In  view  of  a  new  hearing,  it  is  necessary  to  dispose  of  an- 
other question  presented.  The  railway  company  claims  that 
its  motion  to  dismiss  the  action  for  want  of  jurisdiction,  and 
its  objection  to  the  introduction  of  any  evidence  for  the  same 
reason,  should  have  been  sustained.  The  following  cases  are 
cited:  Stanley  v.  Farmers'  Bank,  17  Kas.  592;  Wagstaff  v. 
ChaUm,  31  id.  212;  Berroih  v.  McMvain,  41  id.  269.  We 
think  the  motion  and  objection  came  too  late.  The  petition 
was  filed  in  the  district  court  with  the  written  consent  of  the 
attorney  of  the  railway  company  indorsed  thereon.  After  the 
petition  was  filed,  the  railway  company  made  a  voluntary  ap- 
pearance in  the  court,  and  filed  an  answer  containing  a  general 
denial  and  also  allying  contributory  negligence.  The  motion 
to  dismiss  was  not  made  until  several  months  after  the  answer 
was  filed,  and  the  objection  to  the  evidence  was  not  presented 
until  the  trial  was  commenced.     Again,  after  the  amended 
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petition  was  filed^  the  railway  company  entered  its  appearance 
by  filing  a  motion  to  make  the  petition  more  definite  and  cer- 
tain. Under  the  statute,  the  district  court  had  jurisdiction 
of  the  cause  of  action  even  if  there  had  never  been  any  bill  of 
particulars  filed  before  the  justice.  The  voluntary  and  gen- 
eral appearance  of  the  railway  company  in  the  district  court 
gave  it  jurisdiction  over  the  defendant.  (Hefferlin  v.  Stuck- 
alagery  6  Kas.  166;  Cohen  v.  Trowbridge,  6  id.  393;  Carver 
V.  Shelly y  17  id.  474;  Haas  v.  Lees,  18  id.  454;  Shuster  r. 
Finan,  19  id.  116;  Dickson  v.  Randal,  19  id.  212.) 

"Any  voluntary  appearance  of  a  party  to  an  action  which 
recognizes  the  general  jurisdiction  of  the  court,  or  which  is  not 
made  for  the  special  purpose  of  contesting  the  jurisdiction  of 
the  court,  or  for  any  other  special  purpose,  will  be  construed 
to  be  a  general  appearance  in  the  case,  and  will  be  held  to  give 
the  court  general  jurisdiction  in  the  case  of  such  party."  (0>- 
hm  V.  Trowbridge,  6  Kas.  385,  393;  McBride  v.  Hariwdl,  2 
id.  411,  415;  1  U.  S.  Dig.,  1st  series,  101, 103, 1580,  et  seq) 

If  the  railway  company  had  not  consented  to  the  filing  of 
the  new  petition  in  the  district  court  and  voluntarily  filed  its 
answer  to  the  first  petition  and  subsequently  its  motion  to 
make  the  amended  petition  more  definite  and  certain,  then  its 
motion  to  dismiss  ought  to  have  been  sustained,  under  the 
authority  of  Wagstaff  v.  ChaUiss,  31  Kas.  212;  Berroth  v. 
McElvain,  41  id.  269. 

The  judgment  of  the  district  court  will  be  reversed,  and 
the  cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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John  H.  Lawson  v.  The  Board  of  Commissioners  of 
Reno  County  d  cd. 

CouHTY  AuDiTOB,  Wlien,  After  chapter  87  of  the  Laws  of  1891  waa 
passed  and  took  efPeot,  there  ooold  be  no  snoh  officer  as  county  au- 
ditor in  any  county  with  less  than  45,000  inhabitants,  except  in 
Leavenworth  county. 

Original  Proceeding  in  Mandamus. 

This  case  is  sufficiently  stated  in  the  opinioD,  filed  at  the 
session  of  the  court  in  November^  1891. 

Swigart,  Martin  &  Crawford^  and  Whiteside  &  Gleason,  for 
plaintiff. 

C.  M.  Williams,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  of  mandamus  brought 
originally  in  this  court  on  June  11,  1891,  by  John  H.  Law- 
son  against  G.  M.  Zimmerman,  W.  P.  D.  Flemming,  and 
William  Potter,  the  board  of  county  commissioners,  and  S.  J. 
Morris,  the  county  clerk,  and  J.  M.  Anderson,  the  county 
treasurer,  of  Reno  county,  to  compel  the  defendants  to  recc^- 
oize  the  plaintiff  as  the  county  auditor  of  Reno  county.  The 
General  Statutes  of  1889  contain  an  article.  No.  13,  divided 
into  paragraphs  or  sections  numbered  from  1840  to  1859,  un- 
der which  the  plaintiff  claims  that  he  is  and  has  been  since 
April  30,  1890,  the  duly-appointed  and  qualified  county  au- 
ditor of  Reno  county.  In  March,  1891,  the  following  act  of 
the  l^islature,  being  chapter  87  of  the  Laws  of  1891,  was 
passed,  approved,  and  published,  as  follows : 

"Section  1.  That  section  1840  of  the  General  Statutes  of 
Kansas  of  1889  be  amended  so  as  to  read  as  follows :  Section 
1840.  That  in  all  counties  containing  over  45,000  inhabitants 
there  shall  be  appointed  by  the  district  court  of  the  judicial 
district  in  which  such  coun^  is  located,  one  person,  who  shall 
have  the  qualifications  of  an  elector,  and  who  shall  be  styled 
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county  auditor,  and  who  shall  hold  his  offioe  for  the  period  of 
two  years,  unless  sooner  removed  by  the  appointing  power, 
for  cause,  according  to  existing  laws,  and  if  so  removed,  the 
cause  thereof  shall  be  made  part  of  the  record  of  the  board 
of  county  commissioners :  Provided^  That  for  the  purposes  of 
this  act,  Leavenworth  county  shall  be  deemed  to  have  over  45,- 
000  inhabitants,  and  the  office  of  county  auditor  is  retained  in 
that  county. 

"Sec.  2.  Section  1840  of  the  General  Statutes  of  1889  be 
and  the  same  is  hereby  repealed. 

"Sec.  3.  This  act  shall  take  effect  and  be  in  force  from  and 
after  its  publication  in  the  official  state  paper. 

"Approved  March  10,  1891. 

"Published  in  the  official  state  paper  March  20,  1891." 

The  original  section  (1840)  was  the  same  as  the  new  section 
(1840)  except  as  follows:  In  the  original  section  the  words 
"twenty-five"  occurred  where  the  words  "forty-five"  occur  in 
the  new  section;  the  word  "embraced"  occurred  in  the  old 
section  where  the  word  "located"  occurs  in  the  new,  and  the 
original  section  did  not  contain  the  proviso  appended  to  the 
new.  It  is  admitted  that  Reno  county  contains  25,000  inhab- 
itants, but  that  it  does  not  contain  45,000  inhabitants.  It  is 
claimed  by  the  defendants  that,  admitting  for  the  purposes  of 
this  case  that  the  plaintiff  would  be  county  auditor  of  Reno 
county  except  for  said  chapter  87  of  the  Laws  of  1891,  still 
that  in  that  case  said  chapter  87  abolished  the  office  of  county 
auditor  in  Reno  county,  and  in  all  other  counties  of  less  than 
45,000  inhabitants,  except  in  Leavenworth  county,  and  that 
as  the  office  itself  is  abolished  no  one  could  fill  the  same; 
while  the  plaintiff  claims  that,  under  the  general  saving  clause 
contained  in  If 6687  of  the  General  Statutes  of  1889,  he  will 
retain  the  office  for  two  years  from  the  time  when  he  first  took 
the  same,  or  up  to  April  30,  1892.  Said  saving  clause  reads 
as  follows : 

"  The  repeal  of  a  statute  does  not  revive  a  statute  previously 
repealed,  nor  does  such  repeal  affect  any  right  which  accrued, 
any  duty  imposed,  any  penalty  incurred,  nor  any  proceeding 
commenced,  under  or  by  virtue  of  the  statute  repealed.  The 
provisions  of  any  statute,  so  far  as  they  are  the  same  as  those 
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of  any  prior  statute,  shall  be  construed  as  a  oontinuation  of 
BQch  provisions,  and  not  as  a  new  enactment.'^ 

The  most  of  the  decisions  of  this  court  construing  this  sav- 
ing clause  will  be  found  cited  in  the  case  of  In  re  TUlery,  43 
Eas.  188,  191.  We  do  not  think  that  this  saving  clause  has 
the  effect  to  continue  the  plaintiff^  in  office.  He  has  no  vested 
right  in  the  office  or  in  anything  pertaining  thereto;  {Harvey 
V.  Oomm'rs  of  Rush  Co.,  33  Kas.  159;  In  re  Hinkle,  31  id. 
712;)  and  the  statute  passed  in  1891  clearly  shows  that  the 
l^islature  intended  to  abolish  the  office  at  once.  It  pro- 
vided that  the  act  of  1891  (and  this  means  the  whole  of  the 
act)  should  take  effect  and  be  in  force  from  and  after  its  pub- 
lication in  the  official  state  paper,  and  provided  that  §1840 
of  the  Greneral  Statutes  of  1889,  the  section  under  which  the 
plaintiff*  claims  his  office,  should  be  repealed;  and  the  repeal 
seems  to  be  absolute  and  to  take  effect  at  once;  and  by  the 
proviso  the  l^islature  declared  that  in  Leavenworth  county 
the  office  of  county  auditor  should  be  ^^  retained,"  indicating 
by  the  strongest  of  implications  that  it  was  the  intention  of 
the  legislature  that  in  every  other  county  with  less  than  45,000 
inhabitants  the  office  of  county  auditor  should  be  immediately 
abolished.     This  seems  to  be  clear  beyond  all  question. 

The  writ  of  mandamus  prayed  for  in  the  present  case  will 
be  denied,  and  judgment  will  be  rendered  in  favor  of  the  de- 
fendants and  against  the  plaintiff*  for  costs. 

All  the  Justices  concurring. 

18  — 47KAfl. 
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The  Wichita  &  Colorado  Railway  Company  v. 

W.    E.   GiBBS. 

1.  Railboad  Stook  Law — Action^  Where  Brought  In  an  action  brought 
under  the  railroad  stook  law  of  1874,  it  is  essential  to  allege  that  the 
stook  was  killed  or  injured  in  the  county  in  which  the  action  was 
brought.  But  where  the  plaintiff  alleges  that  the  defendant  company 
Owned  and  operated  the  road  over  and  across  the  plaintiffs  premises 
in  Reno  county,  and  that  the  defendant  killed  the  plaintiffs  cow  "  on 
the  said  railway  track  of  said  defendant  and  by  the  operation  of  said 
railway,"  and  no  other  railroad  or  railway  track  is  mentioned  in  the 
pleadings  except  the  one  through  the  plaintiff's  farm,  the  pleadings 
sufficiently  show  that  the  accident  occurred  in  Reno  county,  where 
the  action  was  brought. 

3.  Cow  KiLiiBD — Action  Maintained^  Where  a  railroad  company  owns 
and  operates  a  railroad,  the  construction  of  which  is  not  entirely  fin- 
ished, and  while  so  operating  the  road  permits  the  contractor  who 
constructed  the  road  to  run  his  construction  train  oyer  the  road  so 
owned  and  operated  by  the  company,  and  which  at  the  time  is  un- 
fenced,  and  a  cow  is  killed  by  the  construction  train  in  consequence 
of  the  omission  to  enclose  the  road  with  a  fence  where  it  could  have 
been  fenced,  an  action  may  be  maintained  against  the  railroad  com- 
pany to  enforce  the  statutory  liability  for  the  loss  of  the  cow.  {Rail- 
road Co,  V.  Ewing,  28  Eas.  278;  Railway  Co,  v.  Wood,  24  id.  619.) 

8.  The  rejection  of  testimony  which  only  tended  to  establish 

questions  not  in  dispute  is  not  error. 

4.  Excessive  Verdict,  The  verdict  in  the  case  found  to  be  ex- 
cessive, and  the  judgment  is  directed  to  be  modified  in  accordance 
with  the  undisputed  testimony  as  to  the  amount  of  damages  sus- 
tained. 

Error  from  Reno  District  Court. 

The  opinion  states  the  facts.  Judgment  for  plaintiff,  Oibbs^ 
at  the  July  term,  1888.  The  defendant  Company  brings  the 
case  here. 


/.  H.  Richards^  and  (7.  E.  BentoUy  for  plaintiff  in  error ; 
Davidson  &  Williams,  of  counsel. 

jB.  a.  Campbell,  and  W.  E.  Vincent,  for  defendant  in  error. 
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The  opiDion  of  the  court  was  delivered  by 

Johnston,  J.:  This  action  was  brought  by  W.  E.  Gibbs 
against  the  Wichita  &  Colorado  Railway  Company  to  recover, 
as  damages,  the  value  of  the  plaintiff ^s  cow  and  calf,  alleged 
to  have  been  killed  by  the  negligence  of  the  railway  company 
io  the  operation  of  its  railroad,  at  a  point  where  it  was  not 
fenced.  The  jury  returned  a  verdict  in  favor  of  Gibbs  for 
164.59,  and  judgment  was  rendered  thereon.  The  railway 
company  allies  numerous  errors.  The  first  complaint  is,  that 
the  amended  bill  of  particulars,  upon  which  the  case  was  tried, 
failed  to  state  facts  sufficient  to  constitute  a  cause  of  action,  and 
therefore  the  court  erred  in  overruling  the  demurrer  theretp. 
As  the  action  was  brought  under  the  railroad  stock  law  of 
1874,  it  was  essential  to  allege  that  the  stock  was  killed  or 
injured  in  the  county  in  which  the  suit  was  commenced ;  and 
it  is  contended  that  there  is  an  entire  omission  of  any  allegation 
in  regard  to  the  county  in  which  the  animal  in  controversy 
was  allied  to  have  been  killed.  Although  the  allegations  are 
not  as  explicit  in  this  respect  as  they  should  have  been,  we 
think  they  sufficiently  show  that  the  accident  occurred  in  Reno 
county,  where  the  action  was  brought.  It  is  allied  that  the 
defendant  company  owned  and  operated  a  road  over  and  across 
the  plaintiff's  farm,  describing  it,  in  Reno  county,  Kansas,  and 
that  the  defendant  killed  plaintiff's  cow  "on  the  said  railway 
track  of  said  defendant,  and  by  the  operation  of  said  railway." 
No  other  railroad  or  railway  track  is  mentioned  in  the  plead- 
ings except  the  one  through  the  plaintiff's  farm,  which  is  al- 
leged to  be  in  Reno  county. 

It  was  found  by  the  jury  that  the  cow  was  killed  by  a  train 
operated  upon  the  line  of  the  Wichita  &  Colorado  railway, 
but  that  it  was  killed  by  a  construction  train  operated  and 
controlled  by  Guy  Phillips.  He  contracted  to  build  the  rail- 
way for  the  company  for  a  stipulated  consideration,  and  at  the 
time  the  cow  was  killed  the  road  was  incomplete.  The  com- 
pany complains  because  the  court  refused  to  receive  in  testi- 
mony the  contract  between  the  company  and  Phillips,  which 
was  offered  for  the  purpose  of  showing  that  the  killing  oc- 
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curred  when  the  road  was  in  the  course  of  constructioD  and 
was  still  under  the  control  of  the  contractor.  The  contract^ 
however,  contained  nothing  showing  who  was  in  control  of 
the  road  at  the  time  complained  of,  nothing  which  would  shed 
any  light  upon  the  questions  in  dispute,  and  hence  the  testi- 
mony offered  was  immaterial.  There  was  no  question  but 
that  Phillips  was  the  contractor  engaged  in  building  the  road 
between  Wichita  and  Hutchinson,  nor  any  question  that  the 
construction  of  the  road  was  not  entirely  finished.  There  is 
evidence,  however,  that  the  road  was  so  far  completed  through 
the  land  of  the  defendant  in  error  that  it  could  be  used  by  the 
company,  and  that  the  railway  company  was  in  possession  of 
the  road  when  the  accident  is  claimed  to  have  occurred.  It 
was  operating  regular  trains  through  his  farm,  and  carrying 
both  passengers  and  freight. 

It  is  claimed  by  the  company  that,  because  the  cow  was 
killed  by  the  construction  train,  which  was  operated  and  con- 
trolled by  the  contractor,  it  cannot  be  held  liable  for  dam- 
ages. The  record  shows  that  the  company  was  the  owner 
of  the  road,  and  was  engaged  in  its  operation.  The  fact  that 
the  road  was  incomplete,  or  that  the  company  permitted  Phil- 
lips to  run  a  construction  train  over  it,  will  not  absolve  it  from 
liability.  It  was  not  inclosed  with  a  lawful  fence,  and  the 
statute  casts  a  liability  upon  the  company  for  cattle  killed  or 
injured  by  the  engine  or  cars  on  such  railway,  */and  that  this 
does  not  require  that  such  engine  and  cars  be  owned  and  op- 
erated by  the  company,  was  decided  in  the  case  of  K.  C,  F.  S, 
&  G.  Rid.  Co.  V.  Ewing,  23  Kas.  273."  (K.  P.  Rly.  Co.  v. 
Wood,  24  id.  619.  See,  also.  Railway  Go.  v.  Curl,  28  id.  622.) 
Under  the  cases  cited,  the  contention  of  the  plaintiff"  in  error 
cannot  be  sustained,  and  there  was  no  error  in  refusing  the 
instruction  which  was  requested,  or  in  denying  the  motion  of 
plaintiff*  in  error  for  judgment  upon  the  findings  of  the  jury. 

The  objections  made  against  the  admission  of  testimony  are 
not  good.  The  company  contends  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence.  The  testimony,  though  very 
weak,  tends  to  sustain  the  claim  of  the  defendant  in  error  that 
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the  COW  was  killed  in  the  operation  of  the  railroad ;  but  we  are 
unable  to  find  testimony  which  justified  the  jury  in  awarding 
damages  in  the  sum  of  $64.59.  The  evidence  of  the  plaintiff 
and  his  witnesses  placed  the  value  of  the  cow  at  $35,  and  the 
questiop  of  damages  for  the  loss  of  the  calf  was  excluded  from 
the  consideration  of  the  jury.  The  only  evidence  as  to  any 
attorney's  fee  fixed  the  sum  of  $20  as  a  proper  and  reasonable 
charge.  Gibbs,  then,  is  entitled  to  $35,  the  value  of  the  cow, 
with  interest  at  7  per  cent,  on  that  sum  from  September  4, 
1886,  when  the  cow  was  killed,  until  July  18,  1888,  when  the 
verdict  was  returned,  which  was  $4.59,  making  the  amount 
$39.59;  and  this  amount,  with  the  $20  attorney's  fee,  is  all 
that  should  have  been  included  in  the  verdict.  The  judgment 
must,  therefore,  be  modified,  and  the  case  is  remanded,  with 
the  direction  to  the  district  court  to  enter  judgment  in  favor 
ofGibbs  for  $59.59. 

The  costs  in  this  court  will  be  divided  between  the  parties. 

All  the  Justices  concurring. 


47    277j 
57    396 

In  the  mailer  of  the  Petition  of  A.  A.  Hyde  for  a  Writ  of  '  ^^  496) 
Habeas  Corpus.  fs  586 

DiBTBioT  GouBTs — Jurisdiction — Claim  Against  DecedenVs  Estate,  The 
district  oonrte  of  this  state  have  jurisdiction  to  entertain  and  enforce 
a  demand  against  property  of  a  deceased  person  who,  by  will,  devoted 
almost  his  entire  estate  to  the  perpetuation  of  a  banking  business  in 
which  he  had  been  engaged  during  his  life-time,  and  whose  oontina- 
anoe  he  committed  to  executors  named  in  his  will;  the  claim  sought 
to  be  enforced  in  the  district  court  haying  originated  in  the  course 
of  the  banking  business,  some  years  after  the  death  of  the  testator* 
and  after  all  debts  of  the  testator  existing  at  the  time  of  his  death 
had  been  paid. 

Original  Proceeding  in  Habeas  Corpus, 

The  case  is  sufficiently  stated  in  the  opinion  herein,  filed 
November  7,  1891. 
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Campbell  &  Dyer^  and  W.  E.  Stanley^  for  petitioner. 
Brooks  &  Coffin,  for  respondent. 

Opinion  by  Simpson,  C.  :  This  is  an  application  in  haheas 
corpus,  brought  in  this  court  by  A.  A.  Hyde,  who  claims  to 
be  illegally  restrained  of  his  liberty  by  an  order  of  commit- 
ment made  by  the  court  of  common  pleas  of  the  county  of 
Sedgwick  as  for  contempt,  to  enforce  an  order  of  that  court. 
Hyde  is  one  of  the  administrators  with  the  will  annexed  of 
the  estate  of  one  W.  C.  Woodman,  deceased.  The  order  of 
the  court  of  common  pleas  that  he  refused  to  obey,  on  which 
refusal  the  order  of  commitment  was  issued,  was  one  made  in 
an  action  against  the  executors  of  the  estate  of  Woodman, 
commanding  him  to  deliver  to  a  receiver  appointed  in  that 
action  the  property  described  in  the  order  belonging  to  said  es- 
tate. The  material  facts  are,  that  in  his  life-time  W.  C.  Wood- 
man was  engaged  in  the  banking,  loan  and  investment  business 
in  the  city  of  Wichita,  under  the  name  of  W.  C.  Woodman 
&  Son,  otherwise  the  First  Arkansas  Valley  Bank.  W.  C. 
Woodman  was  the  sole  owner  of  the  business.  Woodman 
died  on  the  27th  day  of  December,  1887,  having  disposed  of 
all  his  property  by  a  will  that  was  probated  on  the  14th  day 
of  January,  1888;  and  on  that  day  Elizabeth  Woodman,  his 
widow,  and  W.  S.  Woodman  and  U.  S.  Grant  Woodman,  his 
sons,  were  qualified  as  executors,  having  been  named  as  such 
in  the  will.  By  the  express  provisions  of  the  will,  all  the 
property,  real,  personal,  and  mixed,  of  the  deceased,  except 
the  homestead  occupied  by  the  family,  was  devised  to  the 
executors  in  trust  as  the  capital  of  the  First  Arkansas  Valley 
Bank  of  W.  C.  Woodman  &  Son,  and  the  executors  were  di- 
rected to  continue  said  banking  business  for  the  term  of  20 
years  after  the  death  of  the  said  W.  C.  Woodman. 

It  seems,  from  a  cursory  examination  of  the  terms  of  the  will, 
that  the  conduct  and  management  of  the  banking  business  to 
be  conducted  by  the  executors  was  one  of  almost  unlimited 
discretion  on  their  part.     There  seem  to  be  no  limitations  or 
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conditioDs  attached  to  the  control  of  the  executors  in  the  trans- 
action of  the  business.  Nor  does  it  appear  but  that  the  whole 
estate,  of  every  kind  and  description,  except  some  specific  leg- 
acies, was  to  be  used  as  the  capital  and  resources  of  the  banking 
business.  From  the  date  of  their  qualification  until  the  4th 
day  of  February,  1891,  these  executors  continued  the  business, 
receiving  deposits,  making  loans  and  investments,  buying  and 
selling  exchanges,  and  in  detail  transacting  a  general  banking, 
loan  and  investment  business.  On  the  4th  day  of  February, 
1891,  the  bank,  being  unable  to  pay  its  current  obligations, 
closed  its  doors  and  suspended  payment,  owing  debts  exceed- 
ing the  sum  of  $100,000,  all  of  said  debts  having  been  con- 
tracted since  the  death  of  W.  C.  Woodman.  All  indebtedness 
of  Woodman  contracted  prior  to  his  death  had  been  paid,  and 
the  statutory  period  within  which  such  claims  could  have 
been  presented  and  allowed  in  the  probate  court  had  expired 
before  the  4th  day  of  February,  1891.  After  the  failure  of 
said  bank,  on  the  4th  day  of  February,  1891,  and  prior  to  the 
commencement  of  the  action  in  which  the  order  of  commit- 
ment was  issued,  the  said  Elizabeth  Woodman  and  the  other 
executors  named  in  the  will  were  removed  by  the  probate 
court  of  Sedgwick  county,  and  the  petitioner,  A.  A.  Hyde,  and 
U.  S.  Grant  Woodman  were  appointed  administrators  with 
the  will  annexed  of  stfid  estate,  and  took  possession  of  the 
assets  thereof,  and  proceeded  to  the  administration  of  said  es- 
tate. After  the  appointment  of  said  administrators,  a  large 
number  of  the  creditors  of  said  estate,  whose  claims  grew  out 
of  the  banking  business  as  conducted  by  the  executors,  pre- 
sented their  claims  for  allowance  in  the  probate  court.  On 
the  23d  day  of  April,  1891,  the  National  Bank  of  Kansas 
City,  Mo.,  filed  its  petition  in  the  court  of  common  pleas  of 
Sedgwick  county,  on  its  own  behalf  and  on  behalf  of  all  other 
creditors  of  said  bank  similarly  situated,  against  the  executors, 
admistrators  with  the  will  annexed,  legatees,  and  other  bene- 
ficiaries under  the  will,  praying  the  appointment  of  a  receiver 
to  take  charge  of  the  assets  of  said  bank.  On  the  13th  day 
of  June,  1891,  one  W.  D.  Keyes,  who  claims  to  be  the  owner 
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of  a  judgment  recovered  by  T.  B.  Wall,  one  of  the  depositors 
of  said  bank,  against  Elizabeth  Woodman,  W.  S.  Woodman, 
and  U.  S.  Grant  Woodman,  individually  and  as  executors  and 
trustees,  by  leave  of  the  court  filed  his  cross-petition  in  said 
action,  and  joined  with  the  plaintiff  therein  in  the  application 
for  the  appointment  of  a  receiver  in  that  cause.  On  the  24th 
day  of  June,  1891,  the  district  court  appointed  one  Frank  W, 
Oliver  receiver  in  the  action  of  the  Bank  v.  Elizabeth  Wood- 
man et  al.  of  all  the  assets,  real  estate,  property,  equitable  in- 
terests, things  in  action,  chattels  and  effects  of  every  kind  and 
nature  belonging  or  in  any  way  appertaining  to  the  estate  of 
W.  C.  Woodman  &  Son,  otherwise  the  First  Arkansas  Valley 
Bank,  of  Wichita,  Kas.,  vesting  the  said  Oliver  with  all  the 
rights  and  powers  of  a  receiver  in  equity,  and  ordering  the 
defendants  to  turn  over  all  the  property  in  their  possession  or 
under  their  control  to  him.  Oliver  filed  his  oath  on  the  27th 
day  of  June,  and  filed  a  bond  approved  by  the  court  on  the 
same  day.  Hyde,  as  one  of  the  administrators  with  the  will 
annexed,  refused  to  turn  over  property  of  the  estate  in  his 
possession  to  the  receiver.  He  was  attached  for  contempt,  and 
filed  his  reasons  in  writing  for  his  failure  to  comply  with  the 
order  of  the  court,  and  was  adjudged  guilty  of  contempt,  was 
fined  $100,  taxed  with  the  costs  of  the  attachment  proceedings, 
and  committed  to  the  jail  of  Sedgwick  county  until  he  obeys 
the  order  of  the  court  and  surrenders  to  the  receiver  the  prop- 
erty of  the  estate  in  his  custody.  The  commitment  was  dated 
on  the  25th  day  of  July,  1891. 

The  principal  contention  of  the  attorneys  for  the  petitioner 
is  based  upon  the  assertion  that  the  court  of  common  pleas  of 
Sedgwick  county  had  no  jurisdiction  to  entertain  the  action  of 
the  Kansas  City  bank,  and  to  appoint  the  receiver;  that  the 
claim  of  the  bank  was  one  against  the  estate  of  Woodman,  of 
which  the  probate  court  of  Sedgwick  county  had  primary  and 
exclusive  original  jurisdiction.  On  the  other  side,  it  is  said 
that  the  claim  of  the  Kansas  City  bank  is  one  against  the 
Woodman  bank,  and  not  against  the  Woodman  estate;  that  it 
originated  long  after  the  death  of  Woodman,  and  is  not  a  claim 
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properly  against  the  estate,  and  is  of  that  nature  that  the  ma- 
chinery, practices  and  usages  of  the  probate  court  are  not  suf- 
ficient to  properly  enforce.  This  preliminary  statement  appears 
to  be  sufficient  to  develop  the  consideration  that  must  control 
us,  which  is,  that  if  the  court  of  common  pleas  of  Sedgwick 
county  had,  upon  the  facts  presented,  jurisdiction  of  the  subject- 
matter  of  the  action,  its  order  appointing  a  receiver,  however 
erroneous,  will  not  be  reviewed  by  this  court  on  a  habeas  cor- 
pus  proceeding.  {In  rt  Morris^  39  Kas.  28;  In  re  Petty y  22 
id.  477;  In  re  DM,  32  id.  668.)  This  court  has  said,  in  the 
case  of  Shoemaker  v.  Brovm,  10  Kas.  383,  that — 

**The  district  courts  of  the  state  have  jurisdiction  concurrent 
with  the  probate  courts  over  certain  matters  relating  to  the 
estates  of  deceased  persons;  and,  in  the  exercise  of  their  equity 
or  chancery  jurisdiction,  the  district  courts  may  entertain  and 
determine  actions  to  foreclose  mortgages  where  the  defendant 
is  a  legal  representative  of  a  deceased  person,  or  any  other 
proper  proceeding  over  the  estates  of  deceased  persons,  and  over 
the  legal  representatives  and  heirs  of  decedents.'' 

It  is  further  said  in  that  case,  that  the  district  courts  of  this 
state  have  full  chancery  powers,  and  that  courts  of  equity  have 
always  had  a  paramount  jurisdiction  over  the  estates  of  de- 
ceased persons;  that  these  powers  are  not  taken  away  by  the 
statutes  r^ulating  the  duties  and  defining  the  powers  and  ju- 
risdiction of  the  probate  court.  This  has  been  maintained  in 
many  other  cases,  and  it  must  be  held  to  be  settled  law  in  this 
state  that,  when  certain  facts  exist,  growing  out  of  the  liabili- 
ties of  a  deceased  person,  or  it  may  be  arising  out  of  the  settle- 
ment of  the  estate  of  a  deceased  person,  wherein  the  probate 
court,  by  reason  of  its  limited  jurisdiction  and  restricted  au- 
thority, cannot  protect  and  eiTforce  the  rights  of  all  persons  in- 
volved in  the  controversy,  the  equitable  power  of  the  district 
court  may  be  invoked  in  their  behalf.  In  the  case  of  the 
Kansas  City  Bank  v.  Elizabeth  Woodman  et  aL,  out  of  which 
this  controversy  grows,  there  are  two  questions  that  sufficiently 
support  the  jurisdiction  of  the  district  court  to  entertain  the 
action.     One  of  these  is,  that  the  claim  sued  upon  is  not  one 
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against  the  estate  of  W.  C.  WoodmaD,  deoeased,  because  it 
originated  long  after  his  death,  in  the  course  of  that  banking 
business  which  he  sought  to  perpetuate  by  the  terms  of  bis 
will,  and  strictly  speaking  is  a  claim  against  the  assets  of  the 
bank,  these  assets  being  held  in  trust  for  banking  purposes; 
and  the  other  is,  that  it  is  an  admitted  fact  on  the  hearing  that 
all  claims  against  the  estate  of  Woodman  that  existed  at  the 
time  of  his  death  have  been  paid.  It  seems  apparent  that  by 
the  terms  of  the  will  the  property  enumerated  in  that  instru- 
ment was  a  fund  set  aside  and  solely  appropriated  to  the  bank- 
ing business  to  be  conducted  after  his  death  by  his  executors; 
that  it  was  a  trust  fund  for  the  purpose  of  carrying  on  such 
banking  business,  and  by  the  clearest  principles  of  equity  the 
debts  contracted  in  the  operation  of  such  business  must  be  paid 
out  of  such  funds  to  the  exclusion  of  other  debts  or  to  the 
claims  of  the  heirs.  The  ordinary  proceedings  of  the  probate 
court  are  inadequate  to  the  task  of  determining  the  many  ques- 
tions that  may  arise,  and  its  restricted  process  and  limited 
powers  not  sufficient  for  all  the  purposes  of  such  a  litigation. 
The  primary  jurisdiction  in  such  cases  rests  with  the  district 
court.  The  court  of  common  pleas  of  Sedgwick  county  hav- 
ing jurisdiction  of  the  persons  and  the  subject-matter  of  the 
action,  we  cannot  say  that  the  order  appointing  a  receiver  was 
absolutely  void,  and  it  follows  that  the  petitioner  must  be  re- 
manded to  the  custody  of  the  sheriff. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 
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The  Board  of  Commissioners  of  Harper  County  et 
aL  V.  The  State  of  Kansas,  on  the  relation  of  T.  J. 
Beebe,  County  Attorney. 

CouMTT  BoABD  — Coutrol  of  County  Printing  — Injunction.  Under  1^  1666 
of  the  General  Statntes  of  1889,  the  boards  of  oonnty  oommissionerR 
of  the  several  oonnties  of  the  state  have  exclusive  control  over  the 
ooonty  printing ;  and,  in  the  absence  of  fraud  or  ooUnsion,  injunc- 
tion wHI  not  lie  to  restrain  the  board  from  paying  for  snoh  county 
printing  at  legal  rates,  although  other  parties  may  have  been  willing 
and  did  offer  to  do  the  county  printing  for  a  less  sum  than  the  amount 
fixed  by  law  for  doing  such  work. 

Error  from  Harper  District  Court. 
The  opinion  states  the  case. 

Love  &  SneUlng,  and  Oeo.  E.  McMahon,  for  plaintiffs  in 
error. 

T.  J.  Beebe,  county  attorney,  H.  C.  Finch,  H.  Parke  Jones, 
and  Shepardf  Cherry  &  Shepard,  for  defendant  in  error. 

Opinion  by  Green,  C.  :  This  was  an  action  for  an  injuuc- 
tioo,  brought  upon  the  relation  of  the  county  attorney,  against 
the  board  of  county  commissioners  of  Harper  county.  The 
petition  alleged  that  on  the  9th  day  of  January,  1891,  the  board 
of  county  commissioners  entered  into  a  contract  with  J.  R.  and 
8.  C.  Hammond,  the  proprietors  of  the  Anthony  Journal,  by 
the  terms  of  which  it  was  agreed  that,  for  the  period  of  one  year 
then  next  ensuing,  all  the  county  printing  should  be  done  by  the 
Hammonds,  at  legal  rates;  that  at  the  time  of  the  making  of 
such  contract  the  board  of  county  commissioners  had  bids  from 
two  other  newspaper  publishers  to  do  the  county  printing  at 
much  less  than  l^al  rates.  It  was  claimed  by  the  relator  that 
the  contract  was  void,  for  the  reason  that  the  board  of  county 
commissioners  had  no  authority  to  make  the  same.  The  de- 
fendants below  filed  a  general  demurrer  to  the  petition,  which 
was  overruled  by  the  district  court.  The  defendants  elected  to 
stand  on  their  demurrer  and  declined  to  plead  further  to  the 
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petiiioo,  and  objected  to  the  granting  of  a  temporary  iujuuc- 
tion,  for  the  reason  that  if  the  plaintiff  was  entitled  to  any 
order,  it  was  a  permanent  injunction.  A  temporary  injunction 
was  granted ;  and  this  is  assigned  as  error,  together  with  the 
overruling  of  the  demurrer  of  the  defendants  to  the  petition 
of  the  plaintiff  below,  upon  the  ground  that  the  petition  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  defendants,  or  to  entitle  the  relator  to  any  relief. 

Was  the  board  of  county  commissioners  authorized  to  make 
a  contract  at  legal  rates?  Pajragraph  1655  of  the  General 
Statutes  of  1889  reads:  "The  boards  of  county  commissioners 
of  the  several  counties  of  this  state  shall  have  exclusive  con- 
trol of  all  expenditures  accruing  either  in  the  publication  of 
the  delinquent  tax  list,  treasurer's  notices,  county  printing,  or 
any  other  county  expenditures."  This  section  originally  con- 
tained this  proviso :  "  Provided,  That  all  county  printing  shall 
be  let  to  the  lowest  responsible  bidder;"  but  in  1872  it  was 
amended  by  dropping  off  this  proviso.  By  the  statutes  of 
1868,  the  commissioners  had  the  exclusive  control  of  the- 
county  printing,  with  the  condition  that  it  must  be  given  to 
the  lowest  responsible  bidder.  The  legislature  removed  this 
restriction  in  1872,  but  the  board  of  county  commissioners 
still  had  exclusive  control  of  the  county  printing.  In  con- 
struing this  section  of  the  statutes,  in  the  case  of  Quigky  v. 
Comm^rs  of  Sumner  Co.,  24  Kas.  293,  Mr.  Justice  Brewer 
said: 

"Referring  again  to  the  section  defining  the  powers  of 
county  commissioners,  we  find  that  it  gives  them  'exclusive 
control  of  all  expenditures.'  Does  this  mean  simply  that  they 
are  to  audit  accounts?  Or  does  it  not  also  give  them  power 
in  the  creation  of  debts?  It  seems  to  us,  the  latter.  It  erants 
general  control  as  to  county  expenditures,  both  as  to  items, 
amounts,  and  parties." 

In  Mooers  v.  Smedley,  6  Johns.  Ch.  28,  which  was  a  case  to 
enjoin  the  supervisors  of  a  town  from  the  allowance  of  cer- 
tain bounties  for  wolf  scalps  to  non-residents  of  the  town,  and 
alleging  that  the  bounties  were  confined  to  residents,  and  that 
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by  such  action  of  the  supervisors  the  tax  of  the  plaintiff  was 
greatly  augmented,  the  law  gave  the  supervisors  authority 
"to  examine,  settle  and  allow  all  accounts/'  etc.  Chancellor 
Kent  said :  "  I  cannot  find,  by  any  statute,  or  precedent,  or 
practice,  that  it  belongs  to  the  jurisdiction  of  chancery,  as  a 
court  of  equity,  to  review  and  control  the  determination  of  the 
board.  .  .  .  This  power  implied  and  required  the  exer- 
cise of  sound  judgment.  .  .  .  This  is  not  the  case  of  a 
private  trust,  but  the  official  act  of  a  political  body ;  and  in 
the  whole  history  of  the  English  court  of  chancery  there  is 
DO  instance  of  the  assertion  of  such  jurisdiction  as  now  con- 
tended for."  {Walton  v.  Beveling,  61  111.  201;  Darst  v.  The 
Peofple,  62  id.  306.)  It  is  important  to  observe  that  courts 
of  equity  do  not  interfere  by  injunction  for  the  purpose  of 
controlling  the  action  of  public  officers  constituting  inferior, 
9l^a^^-judicial  tribunals,  such  as  boards  of  supervisors,  com- 
missioners of  highways,  and  the  like,  on  matters  properly  per- 
taining to  their  jurisdiction;  nor  will  they  review  and  correct 
errors  in  the  proceedings  of  such  officers.  (High,  Inj.,  §  1311 ; 
Mechem,  Pub.  Off.,  §991.) 

Section  21  of  article  2  of  the  constitution  provides  that "  the 
legislature  may  confer  upon  tribunals  transacting  the  county 
business  for  the  several  counties  such  powers  of  local  legisla- 
tion and  administration  as  it  shall  deem  expedient."  Under 
this  power  the  legislature  has  given  to  the  board  of  county 
commissioners  the  exclusive  control  of  the  county  printing. 
The  statute  fixes  the  legal  rates  for  such  printing,  so  that  the 
only  existing  restriction  is  that  the  printing  cannot  be  let  at 
more  than  the  amount  fixed  by  law.  The  only  question, 
therefore,  is  whether  or  not  there  should  be  an  interposition 
upon  the  part  of  the  courts  when  it  appears  that  the  printing 
might  have  been  done  for  a  less  sum.  The  board  of  county 
commissioners  not  only  possesses  the  discretionary  power,  but 
the  statute  has  given  to  that  tribunal  the  exclusive  control 
over  the  subject-matter;  and,  in  the  absence  of  actual  fraud, 
courts  cannot  interfere  with  such  discretion  and  power. 

As  we  have  seen,  up  to  1872  the  statute  required  that  the 
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county  printiog  should  be  let  to  the  lowest  responsible  bidder; 
it  was  then  changed  by  striking  out  this  proviso.  So  that  the 
control  was  practically  unlimited,  except  as  to  the  compensa- 
tion, which  was  fixed  by  law.  Before  1872,  they  must  (since, 
they  may)  let  to  the  lowest  bidder.  Taking  away  a  limitation 
in  the  one  direction  does  not  place  a  limitation  in  the  opposite. 
Taking  away  a  restriction  upon  full  discretion  leaves  the  dis- 
cretion full  and  free,  and  does  not  superimpose  another  restric- 
tion. {Quigley  v.  GommWa  of  Sumner  Co.y  supra.) 

The  case  at  bar  is  different  in  principle  from  the  case  of 
National  Bank  v.  Comm'ra  of  Barber  Co.^  43  Kas.  648.  In 
that  case  the  board  made  another  contract;  in  this  no  effort 
has  been  made  by  the  board  to  change  the  terms  of  the  agree- 
ment, or  to  designate  any  other  paper  in  which  the  county 
printing  should  be  done;  hence  we  think  that,  in  the  absence 
of  any  fraud  or  collusion,  the  determination  of  the  board  is 
conclusive  in  all  matters  wherein  it  has  the  exclusive  power, 
and  such  discretionary  power  has  been  exercised  with  an  honest 
purpose  and  within  the  authority  conferred  upon  it  by  the  con- 
stitution and  the  laws  enacted  thereunder;  and  the  courts  have 
no  authority  to  interfere  by  injunction  so  as  to  control  such  dis- 
cretionary power,  or  restrain  the  board  from  the  payment  of 
claims  for  printing  already  done  under  contract. 

We  think  the  preliminary  injunction  should  be  discharged. 

We  recommend  a  reversal  of  the  judgment  of  the  district 
court. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 
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The  Boabd  op  Commissioners  of  Seward  County  48  834I 

■     V.  A.  K.  Stoufer.  fll  ^j 

1.  County  Pbintino — Setting  Aside  Contract  Mere  threats  by  ooonty 
oommissioners  to  ignore  and  set  aside  a  oontraot  let  by  them  for  the 
oonnty  printing,  in  the  absence  of  any  official  offer  or  attempt  to 
ignore  or  set  aside  soch  contract,  do  not  constitute  grounds  for  an 
injunction. 

2.  In JX7NOTION,  When,  Some  step  must  be  taken  by  the  commissioners 
as  a  board  toward  setting  aside  the  contract  before  an  injunction 
can  iasne. 

Error  from  Seward  District  Court. 
The  case  is  stated  in  the  opinion. 

Jos,  K,  Beauchamp^  county  attorney,  for  plaintifi'  in  error. 
Jno.  H.  PUzeTj  for  defendant  in  error. 

Opinion  by  Strang,  C.-c  November  17,  1890,  a  proposi- 
tion to  do  the  county  printing  for  Seward  county  was  sub- 
mitted to  the  county  board  of  that  county,  as  follows: 

"By  the  Arkalon  News  and  the  Liberal  Lyre  to  the  Hon. 
Board  of  County  Commissioners  of  Seward  county,  Kansas: 
The  above-named  papers  hereby  offer  and  agree  to  do  all  the 
county  printing  for  the  county  of  Seward  and  state  of  Kansas, 
from  the  17th  day  of  November,  1890,  to  December  31,  1892, 
at  the  following  rates,  viz. :  All  the  printing,  including  com- 
missioners^ proceedings,  clerk's  notices,  treasurer's  notices,  and 
sheriff's  notices,  at  $1  per  square  of  250  ems  nonpareil;  all 
job  work  that  can  be  furnished  by  said  papers  at  prices  paid 
for  said  work  by  the  county  clerk,  for  a  period  dating  from 
July  1, 1890,  to  November  17, 1890.  Tax  lists  at  legal  rales 
allowed.  The  Arkalon  News  to  be  named  as  the  official  paper, 
the  editor  of  which  shall  furnish  all  necessary  affidavits. 

A.  K,  Stoufer,  Arkalon  News. 

H.  V.  Nichols,  Liberal  LyreJ^ 

Which  said  proposition  was  accepted  by  the  board.  Janu- 
ary 17,  1891,  the  board  of  county  commissioners,  again  being 
in  session,  on  motion  ratified  the  former  action  of  thecommis- 
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aioners  id  accepting  said  proposition,  and  thereby  entered  into 
a  contract  with  the  plaintiff  below  as  editor  and  proprietor  of 
the  Arkalon  NewSj  and  H.  V.  Nichols  as  editor  and  proprie- 
tor of  the  Liberal  -Lyre,  whereby  they  agreed*  that  the  plaintiff 
below  and  said  H.  V.  Nichols  should  jointly  do  the  county 
printing  for  said  county,  upon  the  terms  contained  in  said  prop- 
osition, for  the  period  from  November  17, 1890,  to  December 
31,  1892. 

April  11,  1891,  the  plaintiff  below  commenced  this  action, 
and  alleged  in  his  petition  that  the  said  board  of  county  com- 
missioners, *'  without  any  cause  or  excuse  therefor,  are  threat- 
ening and  are  about  to  ignore  and  set  aside  their  said  contract, 
and  award  said  public  printing  to  the  Liberal  Lyre  and  the 
Springfield  Republican^  A  temporary  injunction  was  allowed 
by  the  judge  of  the  district  court  of  said  county.  After- 
ward, on  the  9th  day  of  June,  1891,  when  the  case  came  up  for 
trial  in  the  district  court,  the  defendant  objected  to  any  further 
proceedings  in  the  case,  for  the  reason  that  the  petition  did  not 
state  facts  sufficient  to  entitle  the  plaintiff  to  any  relief.  The 
objection  was  overruled,  and  the  injunction  made  perpetual. 
Motion  for  new  trial  was  filed,  and  overruled.  The  case  is 
here  for  review,  and  the  question  is,  does  the  petition  state 
facts  sufficient  to  entitle  plaintiff  below  to  any  relief? 

We  think  it  does  not.  The  petition  simply  alleges  that  the 
defendants,  the  county  commissioners,  are  threatening  and  are 
about  to  ignore  and  set  aside  the  contract  for  the  county  print- 
ing, entered  into  by  them  with  the  plaintiff  below  and  the 
editor  of  the  Liberal  Lyre,  It  nowhere  discloses  any  action 
by  said  county  commissioners  as  a  board  calculated  in  any  way 
to  interfere  with  said  contract.  It  sets  forth  no  resolution, 
motion,  or  other  official  action  of  said  commissioners,  nor  even 
the  calling  of  a  meeting  for  the  purpose  of  rescinding  said  con- 
tract. Mere  threats  by  the  commissioners  to  ignore  and  set 
aside  the  contract,  without  any  offer  or  attempt  to  do  so,  do 
not  constitute  grounds  for  an  injunction  to  restrain  them  from 
so  doing.  {Bridge  Co.  v.  Comm'rs  of  Wyandotte  Co.,  10  Kas. 
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326 ;  ChaUias  v.  OUy  of  Atchison,  39  id.  276 ;  Troy  v.  Oomm'ra 
of  Doniphan  Co.,  32  id.  507;  Andrews  v.  Love,  46  id.  264.) 

It  is  recommended  that  the  judgment  of  the  district  court 
be  reversed,  and  the  case  remanded  for  new  trial. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 


47    2891 

J.  L.  Beverly  v.  Wm.  Fairchild  d  al.  ^  3i6| 

MoBTOAOB  —  Fareolo8ure  —  Personal  Judgment,  Where  an  action  is 
brought  for  the  foreolosnre  of  a  real- estate  mortgage  and  a  personal 
jadgment  npon  the  notes  seoored  thereby  against  the  purchaser  of  the 
mortgaged  premises,  who  has  assumed  the  payment  of  the  notes  se- 
cured by  the  mortgage,  and  the  makers  of  the  notes  and  mortgage, 
the  failure  to  indorse  the  summons,  as  in  an  action  for  the  reooyery 
of  money  only,  wiU  not  render  the  personal  judgment  against  snch 
parohaser,  or  the  makers  of  the  notes  and  mortgage,  void. 

jEJror  from  Shaumee  District  Court. 

On  the  25th  day  of  April,  1887,  S.  N.  Burgen  and  wife 
and  A.  J.  Arnold  and  wife,  for  the  consideration  of  $7,000,  ex- 
ecuted a  deed  to  J.  L.  Beverly  for  lots  381,  391,  and  393,  on 
Kansas  avenue,  in  Holzle's  addition  to  the  city  of  Topeka,  and 
also  for  a  certain  tract  of  land  adjoining  said  lots.  In  the  deed, 
which  Beverly  accepted,  was  the  statement  that  Beverly  as- 
sumed to  pay  two  notes  secured  by  a  mortgage  upon  the  prem- 
ises, amounting  to  $4,000.  On  the  22d  day  of  September, 
1888,  Wm.  Fairchild  and  John  Higginbotham  commenced 
their  action  against  A.  J.  Arnold  and  wife,  S.  N.  Burgen  and 
wife,  and  J.  L.  Beverly,  to  foreclose  the  mortgage  of  $4,000 
mentioned  in  the  deed  of  the  25th  of  April,  1887,  upon  the 
premises  purchased  by  J.  L.  Beverly,  and  also  to  recover  a 
personal  judgment  against  all  of  the  defendants  for  the  amount 
of  the  notes  secured  by  the  mortgage.     At  the  commencement 

19— 47KA8. 
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of  the  action  a  summons  was  issued  and  served  upon  the  defend- 
ants, but  there  was  no  indorsement  thereon  for  the  amount 
claimed  or  any  amount.  J.  L.  Beverly  made  no  appearance, 
but  a  personal  judgment  was  rendered  against  him,  as  also 
against  the  other  defendants.  The  judgment,  with  interest, 
amounted  to  $4,193.  Afterward,  the  mortgaged  premises 
were  sold  to  Fairchild  and  Higginbotham  for  $2,135,  and  sub- 
sequently an  execution  was  issued  and  a  levy  made  upon  the 
individual  property  of  J.  L.  Beverly.  The  premises  levied 
upon  under  this  execution  were  not  embraced  in  the  mortgage. 
On  the  23d  of  April,  1889,  J.  L,  Beverly  commenced  his  action 
against  Wm.  FairchUd^  John  Higginbotham,  and  A.  M.  Ful- 
ler, the  sheriff  of  Shawnee  county,  to  prevent  them  from  sel- 
ling or  causing  to  be  sold  the  real  estate  levied  upon  under  the 
execution  issued  against  him,  but  which  real  estate  was  not 
embraced  in  the  mortgage.  On  the  24th  of  April,  1889,  the 
defendants  filed  their  answer.  Subsequently,  J.  L.  Beverly 
filed  his  reply.  Trial  had  on  24th  of  April,  1889,  before  the 
court  without  a  jury.  The  injunction  was  denied,  and  the  de- 
fendants recovered  a  judgment  for  costs.  Beverly  filed  his 
motion  for  a  new  trial,  which  was  overruled.  He  excepted  to 
the  judgment  and  rulings  of  the  court  and  brings  the  case  here. 

M,  E.  MaUhew8f  for  plaintiff  in  error. 
Vance  &  Campbell^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  mortgage  which  was  foreclosed  was 
dated  the  18th  of  March,  1887.  J.  L.  Beverly  purchased  the 
premises  mortgaged  on  the  25th  of  April,  1887,  and  assumed 
the  payment  of  the  mortgage.  He  was  therefore  the  owner 
of  the  premises  subject  to  the  mortgage  lien,  and  entitled  to 
the  possession  of  the  same.  When  the  action  was  commenced 
by  Wm.  Fairchild  and  John  Higginbotham,  on  the  22d  day 
of  September,  1888,  to  foreclose  the  mortgage  and  obtain  per- 
sonal judgments,  Beverly  was  a  necessary  party  defendant  in 
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the  foreclosure  proceedings.  It  was  decided  by  this  court 
loDg  ago  that^  in  an  action  to  recover  upon  a  note  and  fore- 
close a  mortgage  given  to  secure  the  same,  no  indorsement 
was  required  on  the  summons,  it  not  being  an  action  for  the 
recovery  of  money  only,  (Civil  Code,  §  59 ;  George  v,  Hattoriy 
2  Kas.  333;  Weaver  v.  Gardner,  14  id.  347.)  Therefore,  we 
think  in  this  case,  considering  the  action  and  the  judgment 
rendered,  that  the  failure  to  indorse  the  summons  did  not 
make  the  judgment  void.  {Simpson  v.  Ricey  43  Kas.  22 ;  Friend 
V.  Green,  43  id.  167.) 

If  the  plaintiflFs  in  the  original  action  had  wholly  disre- 
garded the  mortgage,  and  brought  their  action  against  Beverly 
only  upon  his  promise  to  pay  the  notes  secured  by  the  mort- 
gage, the  action  might  then  have  been  considered  one  for 
money  only,  and  in  such  a  case  an  indorsement  of  the  sum- 
mons would  have  been  necessary;  but  such  was  not  the  action 
which  was  commenced. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


The  State  of  Kansas  v.  John  Estlinbaum. 

Ihtoxioatino  Liquob — Unlawful  Sale — Competent  Juror.  In  a  crim- 
inal proseontion,  where  the  defendant  was  charged  with  keeping  and 
maintaining  a  nnisance,  to  wit,  a  place  for  the  sale  of  intoxicating 
liquors,  a  person  who  was  called  as  a  jnror  was  shown  by  his  own  tes- 
timony to  be  a  member  of  an  organization  called  the  ''  Good  Tem- 
plars,*' whose  object  was  as  follows:  "He  did  not  understand  the 
special  object  of  snch  organization  to  be  the  enforcement  of  said 
[prohibitory  Uqnor]  law  apuong  others,  bnt  to  promote  temperance 
among  its  members  by  moral  snasion."  Hetd,  That  snch  person  was 
not  shown  by  the  foregoing  to  be  incompetent  to  serve  as  a  jnror  in 
the  case. 

. Evidence,    And  in  such  a  case  it  is  not  error  for  the  trial 

court  to  permit  the  prosecution  to  introduce  eyidence  of  other  sales 
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of  intoxicating  liquors  than  those  of  which  the  county  attorney  or 
the  prosecuting  witness  had  knowledge  prior  to  the  commeneement 
of  the  prosecution. 

Appeal  frofii  Oeary  District  Court 
The  opinion  states  the  facts. 

John  0.  MarshaUy  for  appellant. 

John  N.  IveSy  attorney  general,  and  James  V.  Humphrey, 
county  attorney,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  a  criminal  prosecution  instituted 
originally  before  a  justice  of  the  peace  of  Greary  county  upon 
a  complaint  containing  two  counts,  the  first  charging  the  de- 
fendant, John  Estlinbaum,  with  the  offense  of  unlawfully  sell- 
ing intoxicating  liquors;  and  the  second  charging  him  with  the 
offense  of  unlawfully  keeping  and  maintaining  a  common  nui- 
sance, to  wit,  a  place  where  intoxicating  liquors  were  kept  for 
unlawful  sale  and  barter.  The  defendant,  having  been  tried, 
found  guilty  and  sentenced  in  the  justice's  court,  appealed  to 
the  district  court,  where  he  was  again  tried,  and  he  was  there 
acquitted  upon  the  first  count  and  convicted  upon  the  second; 
and  he  was  then  sentenced  upon  the  second  count  to  pay  a  fine 
of  $200,  and  to  be  imprisoned  in  the  county  jail  for  30  days, 
and  the  nuisance  was  ordered  to  be  abated ;  and  the  defendant 
now  appeals  to  this  court. 

In  this  court  the  defendant  claims  that  the  court  below  erred 
as  follows :  (1)  In  overruling  his  challenges  of  the  jurors  Dur- 
land  and  Cormack;  (2)  in  permitting  evidence  to  be  intro- 
duced on  the  part  of  the  state  tending  to  show  sales  of  which 
the  prosecuting  witness  had  no  knowledge;  (3)  in  giving  the 
sixth  and  ninth  instructions.  We  shall  consider  these  alleged 
errors  in  their  order. 

I.  The  challenges  of  the  jurors  Durland  and  Cormack  were 
for  cause,  and  for  the  allied  reason  that  they  were  not  im- 
partial jurors  for  the  following  reasons :  It  appeared  that  they 
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belonged  to  an  organization  called  the  ^'  Good  Templars/'  the 
object  of  which,  as  shown  by  the  testimony  of  one  of  such 
jurors,  was  as  follows:  ''He  did  not  understand  the  special 
object  of  such  organization  to  be  the  enforcement  of  said  [pro- 
hibitory liquor]  law  among  others,  but  to  promote  temperance 
among  its  members  by  moral  suasion/'  This  certainly  does 
not  show  that  the  jurors  were  not  impartial,  or  that  they  could 
not  try  the  case  impartially,  or  that  they  were  in  any  manner 
incompetent.  These  two  jurors  were  afterward  challenged 
peremptorily  and  their  places  were  then  filled  with  other  jurors, 
and  the  defendant  afterward  exhausted  all  his  peremptory 
challenges. 

II.  The  second  and  third  alleged  errors  present  only  one 
question  of  law,  and  that  is,  whether  the  state  had  the  right, 
in  order  to  prove  the  charge  set  forth  in  the  second  count  of 
the  complaint,  to  prove  that  the  defendant  made  other  sales 
of  intoxicating  liquors  at  the  place  charged  to  be  a  nuisance 
than  those  of  which  the  prosecuting  witness  had  knowledge. 
Such  evidence  was  introduced,  and  the  defendant  claims  that 
it  was  incompetent  and  prejudicial,  and  cites  the  case  of  The 
State  V.  Brooks,  33  Kas.  708,  as  authority  for  his  contention. 
That  case,  however,  can  have  no  possible  application  to  the 
present  case.  The  gravamen  of  the  oflFense  charged  in  the 
Brooks  case  was  the  unlawful  selling  of  intoxicating  liquors; 
while  the  gravamen  of  the  oflFense  charged  in  the  present  case  is 
the  unlawful  keeping  of  a  place  for  the  sale  of  intoxicating 
liquors.  In  that  case  it  was  absolutely  necessary  to  prove  an 
unlawful  sale,  and  to  prove  the  very  one  which  was  in  eflPect 
charged  in  the  complaint;  while  in  the  present  case  it  was  not 
necessary  for  the  state  to  prove  any  sale,  but  only  to  prove 
that  the  defendant  kept  a  plaice  for  the  unlawful  sale  of  intoxi- 
cating liquors ;  but  in  order  to  prove  that  the  defendant  kept 
such  a  place,  and  that  the  liquors  were  in  fact  kept  for  sale, 
the  state  had  the  right  to  prove  that  the  defendant  actually 
sold  them  at  such  place.  The  case  of  The  State  v.  Reno,  41 
Kas.  674,  684,  No.  8  of  the  syllabus  and  the  opinion,  is  ap- 
plicable to  this  case,  and  is  against  the  defendant's  contention. 
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In  a  case  like  the  present  the  state  may  prove  as  many  sales 
as  it  chooses,  provided  they  are  unlawful  sales  of  intoxicating 
liquors  made  by  the  defendant  at  the  place  charged,  and  it 
makes  no  difference  whether  the  county  attorney  or  prosecut- 
ing witness  knew  of  such  sales  or  not  prior  to  the  commence- 
ment of  the  prosecution. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


Richard  Pickens  d  al.  v.  David  Taylor. 

GoBPOBATioN — Rights  of  stockholders  and  Creditors,  T.  and  P.  were 
memberB  of  a  corporation.  The  company,  being  in  debt,  conveyed 
its  real  estate  to  P.,  in  trust,  upon  which  to  borrow  money  to  pay  in- 
debtedness, bot  P.  afterward  refused  to  recognize  the  trust,  and 
claimed  the  property  as  his  own.  T.  was  an  indorser  and  guarantor 
of  the  company,  and  to  protect  himself  was  compeUed  to  take  an  as- 
signment of  a  judgment  obtained  by  a  creditor  against  the  company. 
He  caused  a  levy  to  be  made  upon  the  property  transferred  to  P.  and 
also  began  proceedings  to  cancel  and  set  aside  the  conveyance  to  P., 
and  to  have  the  property  subjected  to  the  payment  of  his  judgment. 
P.  claimed  that  the  company  was  owing  him  a  large  sum  of  money. 
Afterward  the  land  was  sold  on  execution  levied  at  the  instance  of  T. 
A  sale  was  fairly  and  regularly  made  of  the  property  to  T.,  was  con- 
firmed by  the  court,  and  a  sheriff*s  deed  made  to  the  purchaser.  Af- 
terward, P.  proposed  to  pay  T.  the  amount  of  his  claim,  but  no  actual 
tender  was  made,  nor  was  any  proposal  made  untU  after  the  claim  was 
extinguished  by  the  sale  and  conveyance  of  the  property  to  T.  On 
the  trial  the  issues  were  found  in  favor  of  T.  P.  then  asked  the  oourt 
to  fix  a  short  time  within  which  he  could  pay  off  T.'s  judgment  and 
take  the  land  free  from  the  lien  of  such  judgment,  but  the  request 
was  refused,  and  a  judgment  canceling  the  deed  of  the  company  to 
P.  was  entered.  Held,  That  the  refusal  and  entry  of  judgment  were 
not  erroneous. 

Error  from  Morris  Didrict  Court. 
The  opinion  contains  a  sufficient  statement  of  the  case. 
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Kellogg  &  Sedgwick,  for  plaintiff  id  error. 
/.  Jay  Buck,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  action  was  brought  by  David  Taylor 
to  set  aside  a  conveyance  made  by  the  Dunlap  Stone  &  Lime 
Company  to  Richard  Pickens,  as  trustee  for  the  company, 
which  trust  it  is  alleged  he  violated,  and  that  he  was  endeav- 
oring to  apply  the  property  intrusted  to  him  to  his  own  use 
and  benefit,  instead  of  to  the  purposes  intended  by  the  com- 
pany. David  Taylor  was  a  judgment  creditor  of  the  company, 
and  brought  the  suit,  not  only  to  set  aside  the  conveyance,  but 
to  prevent  Pickens  or  the  corporation  from  selling  or  mort- 
gaging the  property  of  the  company  which  he  had  levied  upon 
to  satisfy  his  judgment,  and  to  have  the  land  adjudged  sub- 
ject to  the  execution,  and  that  he  be  permitted  to  sell  it  in 
satisfaction  of  his  judgment.  There  were  charges  of  fraud  and 
collusion  made  against  Pickens  and  the  company  in  absorbing 
the  property  of  the  company  for  the  payment  of  fictitious 
claims,  and  in  endeavoring  to  defeat  the  plaintiff  below  in 
obtaining  satisfaction  of  his  claim  and  judgment.  The  case 
was  here  before,  and  the  nature  and  allegations  of  the  same 
have  been  fully  stated.  {Taylor  v.  Stone  Co.,  38  Kas.  547.) 
There  were  counter-charges  of  fraud  made  against  Taylor, 
who  was  a  member  of  the  corporation  and  assisted  in  its  or- 
ganization, but  the  final  trial  of  the  case  has  resulted  in  Tay- 
lor's favor,  and  the  general  findings  which  have  been  made 
sustain  the  allegations  made  against  the  plaintiffs  below,  and 
overthrow  those  made  against  Taylor. 

The  testimony  in  the  record  is  sufficient  to  sustain  the  find- 
ings and  judgment  of  the  court.  It  was  adjudged  and  de- 
creed that  the  conveyance  made  by  the  company  to  Pickens 
was  invalid,  and  that  the  company  was  the  owner  of  the  land 
at  the  commencement  of  the  suit,  subject  only  to  a  lien  in 
favor  of  the  Kansas  Loan  &  Trust  Company  for  $109.25, 
with  interest,  and  therefore  subject  to  sale  to  satisfy  the  judg- 
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ment  and  execution  of  the  defendant  in  error.  It  appears 
that  the  land  was  sold  under  the  execution  to  Taylor  on  July 
27,  1886;  the  sale  was  confirmed  by  the  court  on  October  15, 
1886;  and  October  30,  following,  a  sheriff's  deed  was  executed 
to  Taylor  in  accordance  with  the  direction  of  the  court.  There 
is  testimony  offered  by  the  plaintiffs  in  error,  that  after  the 
sale  and  conveyance  to  Taylor  they  proposed  to  pay  Taylor 
the  amount  of  his  claim,  and  they  asked  the  court  to  fix  a 
short  time  after  judgment  in  which  Pickens  could  pay  off  the 
amount  due  to  Taylor,  which  the  court  refused.  This  refusal 
is  substantially  the  only  objection  made  against  the  judg- 
ment of  the  court  below.  It  does  not  appear,  however,  that 
a  tender  of  the  money  was  actually  made,  nor  was  any  specific 
amount  named  or  proposed  to  be  paid.  Neither  is  it  shown 
that  Pickens  had  any  ability  to  pay  the  amount  of  the  judg- 
ment for  which  the  land  was  sold.  More  than  that,  no  pro- 
posal to  pay  Taylor  was  made  until  after  the  judgment  bad 
been  extinguished  by  sale  and  a  conveyance  of  the  land. 
Taylor  was  a  6ana ^6  judgment  creditor  and  entitled  to  have 
the  property  of  the  company  subjected  to  his  judgment,  and 
for  that  purpose  was  entitled  to  have  any  fictitious  or  fraudu- 
lent conveyance  held  by  Pickens  against  the  property  canceled 
and  set  aside.  The  property  was  levied  upon  as  the  property 
of  the  company,  and  that  it  was  the  property  of  the  company 
is  clearly  shown  by  the  testimony.  The  claim  and  lien  of 
Taylor  appears  to  have  been  paramount  and  superior  to  that 
of  Pickens,  if  he  held  any  claim  against  the  company  or  its 
property.  The  sale  upon  execution  appears  to  have  been  fair 
and  regular.  It  was  confirmed  by  the  court,  and  a  formal 
sheriff's  deed  was  executed.  By  this  sale  and  conveyance  he 
acquired  a  good  title  to  the  land,  and  no  equitable  considera- 
tions are  presented  which  would  require  that  conveyance  to 
be  set  aside  for  the  protection  of  any  claim  made  by  Pickens. 
Under  the  circumstances  of  the  case  it  was  too  late  after  that 
conveyance  for  Pickens  to  propose  to  pay  Taylor's  claim.  It 
had  been  satisfied  and  extinguished,  and  the  property  in  ques- 
tion had  effectually  passed  to  the  purchaser.     Under  the  find- 
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iDgs,  it  must  be  taken  that  the  charges  of  fraud  and  conspiracy 
against  Taylor  are  groundless  and  have  been  disproved. 

We  see  no  reason  to  disturb  the  findings  and  judgment^  and 
hence  there  must  be  an  affirmance. 

All  the  Justices  concurring. 


J.  6.  Teney  d  cU.  v.  Mary  Laing,  as  Administratrix  of     JJ    gj 
the  Estate  of  Thomas  E.  Laing,  deeea^sed. 

1.  Administbatiom — Right  to  Partnership  Property — Surviving  Partner, 
The  adminiBtratrix  of  the  estate  of  a  deceased  member  of  a  oopart- 
nerghip  consisting  of  two  persons  has  no  legal  right  to  take  the 
possession  of  the  property  of  the  partnership  from  the  sarviving 
partner  nntil  snch  snryiving  partner  has  been  cited  for  that  purpose 
and  neglects  or  refuses  to  give  the  bond  required  by  1[2817,  General 
Statutes  of  1889,  and  until  the  administratrix  of  the  undivided  estate 
of  the  deceased  partner  has  given  the  further  bond  required  by 
^2820,  General  Statutes  of  1889. 

2.  Erroneous  Proceedings  by  Administratrix,  When  the  ad- 
ministratrix of  the  estate  of  a  deceased  member  of  a  copartnership 
consisting  of  two  persons,  without  citing  the  surviving  partner,  and 
without  executing  the  further  bond,  commences  proceedings  in  the 
probate  court  under  ^^  2982,  2988, 2984,  2986,  2986,  or  under  \^  2821 
and  2822,  against  the  surviving  partner  and  other  persons,  to  get  pos- 
session and  control  of  the  partnership  property,  it  is  error  not  to 
dismiss  such  proceedings  on  motion  made  for  that  purpose. 

Error  from  Chautauqua  District  Court. 

Proceeding  by  Mary  Laing,  as  administratrix,  against 
/.  G.  Teney  and  H.  W.  Laing.  Judgment  for  the  plaintiff, 
on  March  6,  1889.  The  defendants  bring  the  case  to  this 
court.    The  opinion  states  the  facts. 

J.  Milton,  and  W.  C.  Webb,  for  plaintiffs  in  error. 
/.  D.  McBrian,  Dan,  M.  Pile,  and  L.  C.  Whitney,  for  de- 
fendant in  error. 
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Opinion  by  Simpson,  C.  :  The  material  facts  are,  that  for 
years  prior  to  September,  1886,  H.  W.  Laing  resided  on  a 
farm  in  Chautauqua  county,  his  family  consisting  of  a  daugh- 
ter, intermarried  with  J.  G.  Teney,  and  a  son  named  Thomas 
E.  Laing.  In  April,  1886,  four  months  before  his  death,  the 
son  married  the  defendant  in  error,  and  brought  her  to  his 
father's  house,  where  they  lived  together  until  the  death  of 
Thomas  E.  Laing.  During  all  this  time,  and  long  before  the 
marriage  of  Thomas  E.  Laing,  there  was  a  firm  doing  business 
—  buying,  selling  and  shipping  cattle  and  hogs — under  the 
firm-name  of  Teney  &  Laing,  with  headquarters  at  the  resi- 
dence of  H.  W.  Laing.  After  the  death  of  Thomas  E.  Laing, 
his  widow,  Mary,  this  defendant  in  error,  in  consideration  of 
$750,  made  a  deed  to  an  undivided  half  interest  in  a  tract  of  land 
to  Jacob  G.  Teney,  this  land  being  subject  to  a  mortgage  of 
$1,500;  and  it  seems,  from  the  evidence,  that  the  land  con- 
veyed was  the  tract  upon  which  the  residence  of  all  these  par- 
ties was  situated.  After  the  conveyance,  Mary  Laing,  the 
widow,  resided  in  the  state  of  Colorado  for  about  18  months, 
and  then  returned  to  Kansas  and  took  out  letters  of  adminis- 
tration on  the  estate  of  her  deceased  husband.  Thomas  "E. 
Laing  died  on  the  5th  day  of  August,  1886,  and  letters  of 
administration  were  granted  to  his  widow  on  the  5th  day  of 
March,  1888.  She  caused  an  inventory  and  appraisement  to 
be  made  of  his  personal  estate,  as  well  as  the  partnership  es- 
tate of  Teney  &  Laing,  the  firm  that  had  been  engaged  for 
years  in  the  cattle  business,  on  the  theory  or  claim  that  her 
deceased  husband  was  a  member  of  that  firm.  This  appraise- 
ment was  made  on  the  29th  day  of  March,  1888.  On  the  2d 
day  of  April,  1888,  she  made  complaint  and  an  application  for 
citation  to  the  probate  court  as  follows : 

"Now  comes  Mary  Laing,  administratrix  of  the  estate  of 
Thomas  E.  Laing,  deceased,  and  makes  complaint  against  said 
defendants,  and  says :  That  said  defendants,  Jacob  Teney  and 
H.  W.  Laing,  have  concealed  and  conveyed  away  and  still 
conceal  certain  moneys,  goods,  chattels,  effects,  rights  and  cred- 
its of  the  said  Thomas  E.  Laing,  deceased,  and  have  refused 
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and  still  refbse  to  deliver  the  same  to  said  administratrix,  and 
she  therefore  asks  that  a  citation  issue  to  said  defendants  to 
appear  forthwith  before  this  court  to  be  examined  on  oath 
touching  the  money,  goods,  chattels,  property  and  efieots  of 
said  Thomas  E.  Laing,  deceased,  in  their  hands  or  concealed, 
conveyed  away  by  them,  or  within  their  knowledge. 

Mary  Laing, 

AdministrcUrix  of  the  estate  of  Thomcu  E,  Laing^  deceased. 

"By  L.  C.  Whitney,  and  McBrian  &  Pile, 

Her  AttomeysJ*^ 

A  Citation  was  issued  to  Jacob  G.  Teney  and  H.  W.  Laing, 
and  personally  served  on  them  by  the  sheriff  on  the  3d  day 
of  April,  1888,  requiring  them  to  appear  in  the  probate  court 
on  the  5th  day  of  April,  1888,  to  be  examined  on  oath  touch- 
ing the  moneys,  property,  goods  and  chattels  conveyed  away 
by  them,  belonging  to  the  estate  of  Thomas  E.  Laing,  deceased. 
On  the  30th  day  of  April,  1888,  a  notice  was  served  on  J.  G. 
Teney  and  H.  W.  Laing  that  on  the  10th  day  of  May,  1888, 
at  10 o'clock  A.M.,  the  administratrix  would  apply  to  the  pro- 
bate court  for  an  order  requiring  them  to  turn  over  to  her  the 
money  and  property  in  their  hands  belonging  to  said  estate. 
On  the  10th  day  of  May  the  administratrix  filed  a  written 
motion  asking  the  probate  court  to  make  such  an  order.  On 
that  day  the  probate  court  heard  the  motion  and  overruled  it, 
and  to  this  order  notice  of  appeal  was  given  in  open  court,  and 
affidavit  for  appeal  filed,  and  a  transcript  of  these  proceedings 
was  filed  in  the  district  court. 

These  proceedings  were  instituted  under  the  first  five  para- 
graphs of  article  10  of  the  act  respecting  executors  and  admin- 
istrators. (Gen.  Stat,  of  1889,  pp.  876,  877.)  The  transcript 
of  the  proceedings  of  the  probate  court  filed  in  the  district 
court,  and  made  a  part  of  the  record  in  this  court,  does  not 
show  that  If  2984  was  complied  with,  that  requires  "all  such 
examinations,  including  as  well  questions  and  answers,  shall 
be  reduced  to  writing,  and  the  answers  shall  be  signed  by  the 
party  examined,  and  filed  in  the  court  before  which  the  same  is 
taken."  It  does  not  show  that  either  of  the  persons  who  were 
cited,  or  any  other  person,  was  ever  examined  as  a  witness. 
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It  does  not  show  that  the  probate  court  ever  passed  upon  the 
question  of  the  guilt  of  the  persons  cited  of  either  having  con- 
cealed, embezzled  or  conveyed  away  any  moneys,  goods,  chat- 
tels, things  in  action  or  effects  of  the  deceased,  or  that  there 
was  ever  any  hearing  upon  that  question.  The  only  question 
ever  passed  upon  by  the  probate  court  was  the  refusal  to  make 
an  order  requiring  Teney  and  Laing  to  turn  over  any  prop- 
erty belonging  to  the  estate.  The  complaint  itself  does  not 
charge  them  with  the  embezzlement  or  conveying  away  of  aoy 
of  the  partnership  estate;  it  is  confined  by  its  phraseology  to 
the  personal  estate  of  Thomas  E.  Laing. 

In  the  district  court  these  plaintiffs  in  error  moved  to  dis- 
miss the  proceeding  because  the  court  had  no  jurisdiction  of 
the  subject-matter  of  the  proceeding,  and  because  it  had  no 
jurisdiction  of  the  parties  defendant.  This  motion  was  over- 
ruled, and  exceptions  taken.  The  case  was  then  tried  by  a 
jury,  the  question  in  issue  being  whether  H.  W.  Laing  or  the 
deceased,  Thomas  E.  Laing,  was  a  member  of  the  firm  of 
Teney  &  Laing.  The  jury  returned  a  verdict  in  the  words 
and  figures  following,  to  wit: 

"We,  the  jury  impaneled  and  sworn  in  the  above-entitled 
case,  do,  upon  our  oaths,  fiod  for  the  plaintiff,  and  find  the 
property  concealed  to  consist  of  25  cows,  11  two-year-old 
steers,  25  yearlings,  32  two-year-old  steers  and  heifers,  10 
horses  and  8  mules,  2  colts,  20  hogs,  1  wamn,  1  pleasure  car- 
riage, 3  cultivators,  2  plows,  2  sets  leather  narness,  1  set  chain 
harness,  and  $500  worth  of  notes  given  to  Thomas  E.  Laing 
for  cattle  sold  in  Missouri."     (Signed  by  the  foreman.) 

A  motion  for  a  new  trial  was  made  and  overruled.  A  mo- 
tion in  arrest  of  judgment  was  filed  and  overruled.  The  court 
ordered  the  plaintiffs  in  error  to  turn  over  the  property  enu- 
merated in  the  verdict  of  the  defendant  in  error,  and  upon 
their  failure  ordered  them  committed  to  the  jail  of  the  county 
until  said  order  was  complied  with.  The  plaintiffs  in  error 
filed  a  motion  for  a  stay  of  execution  until  the  cause  could  be 
reviewed  in  the  supreme  court,  aod  tendered  a  bond  with  good 
and  sufficient  sureties  to  stay  execution  pending  proceedings 
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for  review.  The  court  overruled  the  application  for  a  stay  of 
execution,  and  refused  to  accept  the  bond  on  the  ground  that 
DO  stay  of  execution  is  permitted  in  cases  of  this  kind.  Nu- 
merous errors  are  assigned  by  counsel  for  plaintiffs  in  error, 
but  it  will  be  necessary  for  us  to  notice  but  few  of  them. 

Under  the  administration  laws  of  this  state,  as  declared  by 
the  statutes  upon  executors  and  administrators,  and  as  these 
statutes  have  been  interpreted  by  this  court,  the  primary  right 
to  settle  the  affairs  of  a  partnership  consisting  of  two  persons, 
when  one  of  the  members  of  the  firm  dies,  rests  with  the  sur- 
viving partner;  but  if  the  surviving  partner,  after  having  been 
duly  cited  for  that  purpose,  n^lects  or  refuses  to  give  the 
bond  required,  the  administrator  of  the  personal  estate  of  the 
deceased  partner  may  execute  the  bond  required  by  Tf  2820, 
General  Statutes  of  1889,  and  take  the  whole  partnership 
property  into  possession,  collect  the  debts  due  the  late  firm, 
pay  those  due  from  the  late  firm,  and  pay  over  to  the  surviv- 
ing partner  his  proportion  of  the  excess,  if  any  there  be.  In 
this  case  the  record  does  not  show  that  Jacob  G.  Teney  was 
ever  cited  to  give  the  bond  required  from  a  surviving  part- 
ner, Dor  does  the  record  show  that  Mary  Laing,  as  adminstra- 
trix  of  the  estate  of  Thomas  E.  Laing,  ever  executed  the 
farther  bond  required  by  t  2820,  General  Statutes  of  1889, 
that  is  necessary  to  authorize  her  to  take  possession  of  and  ad- 
minister the  partnership  estate.  Both  sides  and  all  parties 
concede  that  Jacob  G.  Teney  was  a  member  of  the  firm  of 
Teney  &  Laing;  the  controversy  was  whether  H.  W.  Laing 
or  Thomas  E.  Laing  was  the  other  member.  As  surviving 
partner,  Jacob  G.  Teney  had  the  undoubted  l^al  right  to  the 
possession  of  all  the  partnership  property  at  the  death  of 
Thomas  E.  Laing^  if  he  was  a  member  of  the  firm,  until  he 
bad  been  cited  to  give  bond  and  refused,  and  until  the  admin- 
istratrix of  Thomas  E.  Laing  had  given  a  bond  that  would 
protect  his  interests  in  the  partnership  estate.  If  H.  W.  Laing 
was  the  partner  of  Teney,  of  course  the  administratrix  of 
Thomas  E.  Laing  had  no  possible  control  over  or  interest  in 
the  partnership  assets.     If  these  proceedings  were  valid,  and 
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complied  with  the  law  io  all  respects,  do  such  order  as  was 
made  in  this  case  could  be  rightfully  made  against  H.  W. 
Laing  without  some  positive  evidence  that  he  was  withholding, 
concealing  or  conveying  away  this  partnership  estate,  or  some 
portion  thereof.  We  have  read  this  record  carefully  to  find 
some  active  or  even  passive  action  or  declaration,  movement 
or  transaction  of  H.  W.  Laing  tending  to  show  either  posses- 
sion, control  or  disposition  of  any  of  this  partnership  estate. 
Jacob  G.  Teney  claims  that  H.  W.  Laing  was  and  is  his  part- 
ner. H.  W.  Laing  himself  was  not  permitted  to  testify  in  his 
own  behalf  on  the  trial  of  the  cause.  This  court,  in  the  case 
of  Blaker  v.  Sands,  29  Kas.  651,  upon  the  question  of  the  right 
of  possession  of  the  surviving  partner,  uses  this  language: 

"Upon  the  death  of  a  partner  the  survivor  becomes  a  trustee 
for  all  concerned.  He  holds  the  legal  title  to  all  the  personal 
property,  choses  in  action  and  other  assets  of  the  firm,  and 
his  control  of  all  the  partnership  assets,  real  and  personal, 
legal  and  equitable,  is  absolute  and  indefeasible,  limited  only 
by  the  purposes  for  which  it  is  granted  to  him,  and  the  pro- 
visions of  the  statute  concerning  partnership  estates.  Until 
the  plaintiff  was  cited  under  the  provisions  of  §  35,  chapter 
37,  Comp.  Laws  of  1879,  to  give  bond  as  a  surviving  part- 
ner, he  had  the  right  to  the  possession  of  the  partnership  prop- 
erty. [Citing  Oarr  v.  CcUlin,  13  Kas.  393.]  The  citation  was 
a  matter  personal  to  the  surviving  partner,  and  it  was  an  act 
required  to  be  done  to  divest  him  of  his  right  to  control  and 
dispose  of  the  property.  Unless  he  was  cited  or  voluntarily 
appeared  in  court  and  refused  to  give  the  statutory  bond,  or 
in  some  other  way  declined  to  take  charge  of  the  partnership 
property,  so  as  to  waive  a  citation,  he  was  never  divested  of 
his  control  over  said  property." 

In  the  case  cited,  that  of  Oarr  v.  Catliny  this  court  says: 

"The  citation  is  jurisdictional  in  the  sense  a  summoDS  is. 
It  brings  the  party  into  court.  But  when  a  party  voluntarily 
appears  in  court,  it  is  unnecessary  to  inquire  what,  if  any, 
process  has  been  served  upon  him.'' 

It  is  also  said  in  this  case  that  the  surviving  partner  may 
insist  on  his  possession  of  the  partnership  property  until  after 
citation,  and  a  refusal  or  n^lect  to  give  a  statutory  bond. 
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This  was  the  doctrine  of  the  common  law.  It  has  been  re- 
peatedly held  that,  upon  the  dissolution  of  a  firm  by  the  death 
of  one  of  the  members,  the  survivor  has  the  legal  right  to  the 
possession  and  disposition  of  all  the  partnership  effects  for  the 
purpose  of  paying  the  debts  of  the  firm  and  distributing  the 
residue  to  those  entitled.  (1  Woerner,  Adm'n.,  §  124,  and  au- 
thorities cited  in  foot-note  No.  6.)  By  the  language  of  f  281  & 
of  the  Greneral  Statutes  of  1889,  it  is  expressly  provided  that 
in  case  the  surviving  partner,  having  been  duly  cited  for  that 
purpose,  shall  neglect  or  refuse  to  give  the  bond  required  by 
this  article,  the  executor  or  administrator  of  the  estate  of  such 
deceased  partner,  on  giving  a  bond  as  provided  in  the  next  sec- 
tion, shall  forthwith  take  the  whole  partnership  estate,  etc.,  into 
possession.  Paragraph  2820  prescribes  the  condition  of  such 
a  bond.  It  seems  that  the  giving  of  the  further  bond  required 
by  this  statute  is  a  condition  precedent  to  the  taking  possession 
of  the  partnership  estate  by  the  administrator  of  the  deceased 
partner.  The  supreme  court  of  the  state  of  Missouri,  in  the 
eases  of  Bredlow  v.  Savings  Association,  28  Mo.  181,  recog- 
nized in  Savings  Associaiion  t?.  Enslin,  37  id.  453;  Holman  v. 
Nance,  84  id.  674;  Easton  v.  Ckmrtwright,  84  id.  27;  and  the 
court  of  appeals,  in  Weise  v.  Moore,  22  Mo.  App.  530,  hold 
that  the  surviving  partner  is  not  divested  of  his  common-law 
powers  to  wind  up  the  partnership  until  the  administrator  of 
the  deceased  partner  has  given  bond  authorizing  him  to  take 
charge  of  the  partnership  effects,  on  the  survivor's  refusal  to  do 
80.  Now,  in  this  case,  it  is  not  shown  by  the  record  that  the 
surviving  partner  was  cited,  or  that  the  administratrix  of 
the  estate  of  the  deceased  partner  had  given  the  further  bond 
required  by  our  statute,  before  this  proceeding  was  commenced 
in  the  probate  court.  This  proceeding  was  therefore  insti- 
tuted in  violation  of  plain  statutory  command  and  repeated 
judicial  direction,  and  cannot  be  maintained,  and  the  district 
conrt  erred  in  overruling  the  motion  to  dismiss.  We  might 
stop  here,  but  cannot  refrain  from  the  suggestion  that  if  Jacob 
6.  Teney  is  the  surviving  partner,  and  Thomas  E.  Laing 
was  the  deceased  partner  of  the  firm  of  Teney  &  Laing^ 
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It  2821  and  2822  are  the  law  that  ought  to  have  been  in- 
voked by  the  administratrix,  if  she  bad  herself  complied  with 
the  other  provisions  of  the  statute. 

We  recommend  that  the  judgment  be  reversed,  and  the  cause 
remanded,  with  instructions  to  the  district  court  to  dismiss  the 
proceedings. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 


W.  H.  Swartz  v.  J.  A.  K.  Large  et  al. 

County  Boabd — Recognition  of  Member — Mandamus,  Mandamus  will 
not  lie  to  compel  one  of  the  members  of  a  board  of  oonnty  commis- 
sioners and  the  county  clerk  to  recognize  a  person  as  county  com- 
missioner who  has  had  a  judgment  rendered  against  him  in  a  contest 
proceeding,  instituted  to  determine  who  was  elected  to  such  office, 
and  who  has  also  been  ousted  from  the  office  by  a  judgment  of  the 
district  court  in  proceedings  in  quo  toarranto.  The  peremptory  writ 
of  mandamus  should  not  issue  unless  there  is  a  clear  and  specific  legal 
right  to  be  enforced,  and  there  is  no  other  particular  and  adequate 
legal  remedy. 

Original  Proceeding  in  Mandamus. 
The  opinion  states  the  facts. 

«/.  K,  Beauchampy  and  A.  M.  Ma/ikey^  for  plaintiff. 
S,  B.  Bradford,  and  Carskadon^  CM  &  Johnson,  for  de- 
fendants. 

Opinion  by  Green,  C.  :  At  the  ela^tion  held  on  the  4th 
day  of  November,  1889,  in  the  third  commissioner  district  of 
Stevens  county,  W.  H.  Swartz  and  J.  W.  Spoon  were  the 
only  candidates  for  county  commissioner;  and  each  received 
72  votes.  The  board  of  county  commissioners,  sitting  as  a 
board  of  canvassers,  decided  the  tie  by  lot,  and  W.  H.  Swartz 
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received  the  certificate  of  election,  gave  bond,  took  the  oath 
of  office,  and  entered  upon  the  discharge  of  bis  official  duties. 
On  the  25th  day  of  February,  1890,  Spoon  commenced  con- 
test proceedings  against  Swartz,  under  the  provisions  of  chap-< 
ter  36  of  the  General  Statutes  of  1889.  On  the  3d  day  of 
March,  1890,  the  contest  court  decided  in  favor  of  Spoon,  and 
ordered  a  certificate  of  election  to  be  issued  to  him,  which  was 
accordingly  done,  and  be  qualified  as  commissioner,  and  en- 
tered upon  the  discharge  of  his  duties  at  the  following  April 
meeting  of  the  board.  Swartz  had  a  bill  of  exceptions  al- 
lowed and  took  this  contest  case  to  the  district  court,  where  it 
is  still  pending  and  undetermined.  On  the  7th  day  of  August, 
189^1,  Spoon  commenced  an  action  in  qao  warranto  in  the  dis- 
trict court  of  Stevens  county  against  Swartz,  for  the  purpose 
of  settling  the  question  as  to  who  was  entitled  to  the  office  in 
dispute;  this  case  was  decided  in  favor  of  Spoon,  on  the  22d 
day  of  January,  1891,  and  a  final  judgment  was  rendered 
against  Swartz,  forever  enjoining  him  from  setting  up  any 
claim  or  title  to  the  office  in  question.  This  case  was  not  ap- 
pealed from. 

On  the  20th  day  of  November,  1890,  the  plaintiff  applied 
for  a  writ  of  mandamus  in  this  court  to  require  the  defend- 
ants, one  of  whom  is  commissioner  and  the  other  county  clerk, 
to  recognize  him  as  county  commissioner  at  all  the  meetings 
of  the  board,  and  at  all  other  times  until  such  office  shall  be- 
come vacant,  or  until  the  plaintiff  shall  be  ousted  from  such 
office  by  due  process  of  law.  The  alternative  writ  was  al- 
lowed. The  question  for  our  determination  is,  whether  or 
not  the  peremptory  writ  of  mandamus  shall  issue.  Courts 
and  text-writers  have  justly  considered  the  remedy  by  man- 
damus  as  one  of  the  highest  known  to  our  system  of  juris- 
prudence, and  the  peremptory  writ  issues  only  when  the 
1^1  right  to  be  enforced  is  clear  and  specific,  and  no  other 
adequate  remedy  exists.  The  writ  should  never  be  granted 
in  doubtful  cases.  If  another  action  is  pending  in  which 
the  same  questions  may  be  determined,  the  court  may,  in 
its  discretion,  refuse  mandamus.    ( High,  Extr.  Rem.,  §  9, 

20-47xAfl. 
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and  cases  there  cited;  Wood,  Mand.  17;  Smalley  v,  YateSj  36 
Kas.  519 ;  The  StaU  v.  Mo.  Pac.  Ely.  Co.,  33  id.  176.)  When 
aa  office  is  already  filled  by  a  person  who  has  been  admitted 
and  sworn,  and  is  in  by  color  of  right,  a  mandamus  is  never 
issued  to  admit  another  person.  The  proper  remedy  for  the 
applicant  is  by  proceedings  in  quo  warranto.  (Moses,  Mand. 
160 ;  Bonner  v.  The  State,  7  Ga.  473 ;  The  People  v.  Scrnghamy 
20  Barb.  302;  The  King  v.  Mayor  of  Colchester,  2  Duraford 
&  East's  Reports,  269.) 

In  this  case  both  parties  claim  the  office.  The  defendant 
instituted  contest  proceedings  and  obtained  a  decision  in  his 
favor.  The  plaintiff  obtained  a  bill  of  exceptions,  and  the 
case  is  now  pending  in  the  district  court  of  Stevens  county. 
After  obtaining  a  favorable  decision  in  the  contest  court,  the 
defendant  instituted  proceedings  in  gito  warranto  and  obtained 
a  judgment  in  the  district  court  of  Stevens  county  ousting  the 
plaintiff  from  office.  That  judgment  is  a  finality,  unless  re- 
versed, and  forever  settles  the  question  between  the  plaintiff 
and  defendant  as  to  who  is  entitled  to  the  office.  The  plaintiff 
says  that  this  suit  is  brought  to  compel  Large,  as  commis- 
sioner, and  Davis,  as  county  clerk,  to  recognize  Swartz  as  com- 
missioner until  the  contest  case  and  the  action  in  quo  warranto 
can  be  determined  in  this  court.  The  extraordinary  remedy 
of  mandamus,  as  we  have  seen,  will  not  lie  for  any  such  a  pur- 
pose. 

It  is  recommended  that  the  peremptory  writ  be  denied,  and 
that  this  action  be  dismissed  at  the  costs  of  the  plaintiff. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 
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George  Z.  Work  et  al.  v.  T.  J.  Coverdale  et  aL 

FbaubuiiBnt  Saui — Rights  of  Bona  Fide  Purohcuer,  Where  an  insolv- 
ent merchant  sells  his  stock  of  merchandise  to  defraud  his  creditors, 
his  yendee,  without  notice  of  the  f  rand  at  the  time  of  the  sale,  is  pro- 
tected only  to  the  extent  of  payments  made  or  security  or  property 
appropriated  in  payment  thereof  before  he  obtains  knowledge  of  the 
fraud  of  his  vendor. 

Error  from  PoUavxUomie  District  Court. 
The  opinion  states  the  case. 

W.  F.  ChaUiSy  for  plaintiffs  in  error. 

Keller  &  Noble^  for  defendants  in  error  Ellis  &  Osborn. 

Opinion  by  Strang,  C:  On  the  11th  day  of  September, 
1886,  the  defendant  T.  J.  Coverdale  was  a  merchant  doing 
business  at  Havensville,  in  Pottawatomie  county.  He  had  in 
his  possession  and  was  the  owner  of  a  large  stock  of  goods. 
He  was  indebted  to  the  plaintiffs  in  the  sum  of  about  $240. 
On  that  day  he  agreed  to  sell  his  stock  of  goods  to  the  other  de- 
fendants, Ellis  <& Osborn,  which  sale  was  fully  consummated  on 
the  13th  day  of  said  month,  by  delivering  said  stock  of  goods 
to  said  Ellis  &  Osborn,  receiving  from  them  cash  and  their 
separate  notes  for  the  purchase-price  of  the  goods.  Among 
the  notes  given  Coverdale  for  the  goods  was  the  note  of  Ellis 
for  $1,550,  payable  10  months  from  date.  This  action  was 
brought  May  24,  1887,  to  set  aside  the  sale  of  the  stock  of 
goods  by  Coverdale  to  Ellis  &  Osborn  and  subject  said  goods 
to  the  payment  of  the  debt  of  the  plaintiffs.  A  jury  was 
waived,  and  the  case  was  tried  by  the  court,  which,  among 
others,  made  the  following  finding  of  fact : 

"That  about  the  1st  day  of  July,  1887,  Ellis  paid  the  note 
of  |1,550  which  he  had  given  when  these  goods  were  pur- 
chased, and  which  was  due  10  months  after  date,  to  Ralph 
Coverdale,  son  of  T.  J.  Coverdale,  who  presented  the  note  to 
him  for  payment.     He  paid  it  by  turning  over  to  Ralph  Cov- 


Digitized  by  VjOOQ IC 


308  SUPREME  COURT  OF  KANSAS. 

Work  ▼.  Coyerdale. 

erdale  two  notes  whioh  he  held,  one  against  Ralph  Coverdale 
and  one  against  his  brother,  amounting  to  $600,  and  paying 
said  Ralph  Coverdale  $900  in  cash.     The  money  thus  col- 
lected by  Ralph  Coverdale  was  paid  by  him  to  his  father,  of  . 
which  transaction  Ellis  had  no  knowledge.'' 

Plaintiffs  claim  that,  as  Ellis  &  Osborn  knew  of  the  indebt- 
edness of  T.  J.  Coverdale  to  them  before  this  payment  of 
$1,650  was  made  by  Ellis  to  Ralph  Coverdale,  such  payment 
was  made  in  fraud  of  their  rights,  to  the  extent  of  their  claim, 
and  that  the  second  conclusion  of  law  of  the  trial  court  is 
wrong  as  applied  to  the  ultimate  facts  found  by  the  court,  as 
they  appear  from  the  finding  above  quoted.     We  think  this 
contention  of  the  plaintiffs  is  correct.     It  is  the  settled  law  of 
this  state,  that  where  a  merchant  sells  his  stock  of  goods  in 
fraud  of  his  creditors,  the  purchaser  thereof  is  protected  only 
to  the  extent  of  payments  made  or  securities  or  property  ap- 
propriated in  payment  thereof  before  he  obtains  knowledge 
of  the  fraud  of  his  vendor.  {Bush  v.  CoUinSj  35  Kaa  635.) 
But  the  defendants  claim  that  the  $1,660  note  paid  by  Ellis 
after  the  defendants  became  aware  of  the  character  of  the  sale 
from  Coverdale  to  them,  and  after  they  had  learned  of  his  in- 
debtedness to  the  plaintiffs,  was  a  n^otiable  note  and  indorsed 
by  Coverdale  to  his  son,  and  that  therefore  the  security  was 
in  the  hands  of  an  innocent  purchaser,  and  under  the  law  was 
already  appropriated  to  the  payment  of  the  debt;  and  hence 
the  payment  of  the  note  to  the  holder  was  not  in  fraud  of  the 
right  of  the  plaintiffs.     If  T.  J.  Coverdale  had  in  good  faith 
transferred  the  note  by  indorsement  to  his  son  Ralph,  this 
contention  of  the  defendants  would  be  true.     But  we  do  not 
think  the  finding  of  the  court  shows  that  the  note  had  been 
indorsed  to  Ralph  at  all.     The  court  finds  that  the  note  was 
presented  by  Ralph  Coverdale  for  payment,  but  it  also  finds 
that  the  money  paid  to  him  on  said  note  was  by  him  turned 
over  to  his  father.     If  the  note  was  the  property  of  Ralph, 
why  did  he  pay  the  money  therefor  to  his  father?     We  think 
that  a  correct  construction  of  this  finding  shows  that  the  note 
was  still  the  property  of  T.  J.  Coverdale.     If  we  should  con- 
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strue  this  finding  otherwise,  we  would  then  be  compelled  to  say 
that  such  finding  was  not  only  not  supported  by  the  evidence, 
but  was  contrary  to  the  only  evidence  in  the  case  upon  the 
question  of  ownership  of  the  note,  since  the  only  evidence  on 
that  point  is  the  statement  of  Ralph  Coverdale,  who  says  his 
father  left  the  note  with  him  for  collection.  In  that  event 
we  would  be  compelled  to  reverse  the  case  upon  the  ground 
that  the  controlling  finding  of  fact  in  the  case  is  not  supported 
by  any  evidence.  {Mo.  Pac.  Rly.  Co.  v.  Cassity,  44  Kas.  207.) 
We  think,  however,  that  the  finding  of  fact,  while  it  is  not  as 
full  as  it  should  have  been  upon  this  point,  is  consistent  with 
the  construction  which  leaves  the  ownership  of  the  note  at  the 
time  of  its  payment  in  T.  J.  Coverdale.  It  therefore  follows 
that  the  payment  of  the  same  was  in  fraud  of  the  rights  of 
the  plaintiffs  to  the  extent  of  their  claim,  and  that  the  second 
conclusion  of  law  reached  by  the  trial  court  is  erroneous. 

We  recommend  that  the  judgment  of  the  district  court  be 
reversed,  and  judgment  be  entered  for  the  plaintiffs  for  the 
sum  of  1269.29. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


Ed.  H.  Manlove  d  ai.  v.  The  Commercial  Mutual 
Fire  Insurance  Company. 

1.  Insxtbanob  Company — Forfeiture  of  Charter,  The  repeal  of  a  statute 
nnder  whioh  an  insnranoe  company  is  organized,  by  a  subsequent 
aot  of  the  legislature,  whioh  declares  the  charter  of  such  insurance 
company  forfeited  unless  the  company  complies  with  the  provisions 
of  the  repealing  act  within  a  limited  time,  does  not  work  the  can- 
cellation of  policies  of  said  company  outstanding  at  the  time  of  the 
passage  of  the  later  act,  though  the  company  failed  to  comply  with 
its  provisions  and  thus  forfeited  its  charter. 

2.  Poi^iCT — Cancellation.  The  acts  of  the  insurance  company,  in  de- 
ciding to  close  up  its  business,  and  notifying  the  plaintiffs  that  the 
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company  would  not  be  liable  on  its  policies  issaed  to  them,  withoat 
retarning  to  the  plaintiffs  the  unearned  cash  premium  paid  by  them 
to  secure  said  pplicies,  did  not  operate  as  a  cancellation  of  said 
policies. 

Error  frwn  Miami  District  Court. 

The  opinion  states  the  facts.  Judgment  for  the  defendant 
Company,  at  the  June  term,  1888.  The  plaintiffs,  Manlove 
and  another,  bring  the  case  here. 

James  D.  Snoddy,  for  plaintiffs  in  error. 
W,  Freeland,  for  defendant  in  error. 

Opinion  by  Strang,  C:  December  13,  1883,  the  defend- 
ant company  issued  its  policy  of  insurance  to  the  plaintiffs  in 
the  sum  of  $3,000  upon  their  frame  elevator  and  machinery 
therein.  November  20, 1884,  it  issued  its  policy  to  the  plain- 
tiffs in  the  sum  of  $1,000  additional  insurance  upon  the  same 
property.  Each  of  these  policies  was  to  run  for  the  period 
of  five  years  from  date.  The  plaintiffs  paid  the  defendant,  as 
cash  premium,  $47.50  on  the  first  policy,  add  also  gave  the 
defendant  their  premium  note  for  the  sum  of  $750;  and  on 
the  second  policy  they  paid  the  defendant  a  cash  premium  of 
$15,  and  gave  their  premium  note  for  $250.  On  the  night 
of  July  7, 1886,  the  property  so  insured  was  entirely  destroyed 
by  fire.  This  action  was  brought  to  recover  the  amount  of 
said  policies  as  the  loss  suffered  thereunder.  On  the  trial  of 
the  case  the  defendant  admitted  the  execution  and  delivery  of 
the  policies  sued  on ;  the  total  destruction  of  the  property  in- 
sured; that  it  was  of  the  value  of  $8,000;  and  that  the 
plaintiffs  were  entitled  to  a  judgment  for  the  amount  claimed 
against  the  defendant,  unless  the  defendant  shows  a  good  de- 
fense to  the  plaintiffs'  claim,  as  follows :  The  defendant  shows 
that  it  was  organized  under  and  pursuant  to  the  provisions  of 
the  act  of  the  legislature  approved  March  6,  1875;  that  said 
act  was  repealed  by  the  act  of  March  7, 1885,  but  that  the  re- 
pealing act  gave  the  defendant  and  other  companies  the  right  to 
continue  business  provided  they  complied  with  the  provisions 
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of  the  later  act  by  the  1st  of  December  following;  otherwise 
they  should  forfeit  their  charters.  The  defcDdaot  compaoy 
failed  to  comply  with  the  provisions  of  the  new  law,  and  thus 
forfeited  its  charter.  Now  the  defendant  claims  that  the  re- 
peal of  the  act  under  which  it  was  organized  and  did  business, 
and  its  failure  to  comply  with  the  provisions  of  the  repealing 
act,  operated  to  cancel  all  its  outstanding  policies.  We  do 
not  think  so.  The  l^islature  of  1885,  in  the  passage  of  the 
bill  of  March  7  of  that  year,  simply  provided  that  mutual 
fire  insurance  companies,  like  the  defendant  company,  should 
forfeit  their  charters  and  cease  to  issue  policies  or  do  new  busi- 
ness unless  they  complied  with  the  provisions  of  that  act  within 
the  time  indicated  therein.  The  legislature  did  not  intend 
Dor  attempt  to  cancel  any  policies  of  such  companies  outstand- 
ing at  the  time.  Such  policies  were  contracts,  in  which  the 
holders  had  an  interest  that  could  not  be  destroyed  by  legis- 
lative action. 

For  a  second  defense,  the  defendant  allies  that  the  directors 
of  the  defendant  company,  at  a  meeting  of  the  policy-holders, 
December  1,  1885,  of  which  the  plaintiffs  had  notice,  but 
which  they  failed  to  attend,  decided  to  quit  business,  and  ap- 
pointed W.  B.  Brayman,  attorney  of  the  company,  to  close  up 
the  affairs  of  the  company,  directing  him  to  notify  policy- 
holders that  the  company  would  not  be  liable  for  any  loss  oc- 
curring after  December  31,  1885,  which  notice  Mr.  Brayman 
says  he  sent  to  the  plaintiffs.  Counsel  for  plaintiffs  argues  in 
his-  brief  that  Brayman's  evidence  does  not  show  that  he  sent 
notice  to  the  plaintiffs.  From  our  view  of  other  matters  con- 
nected with  this  alleged  defense,  it  is  not  very  material  whether 
he  sent  the  notice  or  not;  hence  we  accept  the  defendant's  po- 
sition that  such  notice  was  sent  to  the  plaintiffs  as  alleged. 
Having  decided  to  close  up  the  business  of  the  company,  the 
defendant  claims  that  it  had  a  right,  under  the  following  pro- 
visions contained  in  each  of  the  policies  sued  on,  to  cancel 
them :  "  This  policy,  because  of  increased  risk,  or  for  any 
other  cause,  may  be  canceled,  on  the  company  giving  notice 
thereof  and  returning  a  ratable  proportion  of  the  original  cash 
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premium  to  the  assured  for  unexpired  time.''  Coooeding  that 
defendant  gave  plaintiffs  notice  that  it  bad  canceled  their 
policies,  to  take  effect  on  and  after  December  31,  1885,  there 
is  nothing  in  the  record  which  shows  that  any  of  the  original 
cash  premium  paid  by  the  plaintiffs  when  they  secured  their 
policies  was  returned  to  them.  The  defendant  was  not  au- 
thorized by  the  provision  in  the  policies  to  cancel  them  except 
upon  condition  that  it  returned  to  the  plaintiffs  the  ratable  pro- 
portion of  the  original  cash  premium.  Counsel  for  defendant 
notices  this  point  in  his  brief,  and  says  that  no  complaint  was 
made  because  a  part  of  the  premium  was  not  returned.  With 
the  agreement  which  was  made  a  part  of  the  case  on  the  trial, 
it  was  not  necessary  for  the  plaintiffs  to  complain  of  this. 
The  defendant  admitted  that  the  plaintiffs  were  entitled  to 
judgment  against  it  for  their  claim  unless  it  showed  a  good 
defense.  Under  this  agreement,  if  the  defendant  intended  to 
rely  upon  a  cancellation  of  the  policies  as  matter  of  defense, 
it  was  the  duty  of  the  defendant  to  show  that  such  cancella- 
tion was  authorized.  There  is  nothing  in  the  record  to  show 
that  the  premium  notes  given  by  the  plaintiffs,  amounting  to 
the  sum  of  $1,000,  were  returned  to  them.  We  would  think 
these  must  be  returned  to  the  plaintiffs  if  their  policies  were 
to  be  canceled.  If  the  company  by  its  say  so,  and  notice 
thereof,  cancel  all  its  policies,  it  could  have  little  or  no  use 
for  premium  notes,  and  certainly  no  use  for  them  after  the 
cancellation  of  the  policies  took  effect,  unless  in  the  meantime, 
before  the  cancellation  of  the  policies  took  effect,  it  should  suf- 
fer a  loss  or  losses,  and  then  only  for  the  purpose  of  assess- 
ments to  pay  said  loss  or  losses. 

We  do  not  think  the  defendant's  action  in  relation  to  the 
cancellation  of  the  policies  sued  on  in  this  case  operated  to  can- 
cel said  policies,  and  therefore  this  defense  is  not  good.  We 
therefore  recommend  that  the  judgment  of  the  district  court 
be  reversed,  and  the  case  remanded  for  a  new  trial. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 
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W.  8.  Grouch  v.  F.  L.  Martin.  f^  |\o\ 

(47    313 
SiBYios  by  Publication — Affidavit    Before  servioe  can  be  made  by  pub-  \^  423 

lioation,  an  atfidayit  most  be  filed  stating  that  the  plaintiff  is  unable 

to  make  service  of  the  summons  upon  the  defendant,  and  that  the 

case  Is  one  of  those  mentioned  in  §  72  of  the  civil  code.    Without 

such  an  affidavit,  the  attempted  service  bj  publication  is  insufficient. 

Error  from  Sedgwick  Court  of  Common  Pleas. 
The  opinion  states  the  ease. 

HaUoweUy  Hume  &  Gordouy  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  On  the  10th  day  of  April,  1889,  F.  L. 
Martin  obtained  judgment  against  W.  S.  Grouch  for  $427,  and 
for  a  sale  of  certain  lots^in  Wichita,  which  had  been  attached 
at  the  commencement  of  the  action.  The  only  service  had  in 
the  case  was  by  publication.  Grouch  filed  no  pleading  and 
made  no  appearance.  Judgment  was  taken  upon  default.  The 
affidavit  filed  for  the  publication  was  wholly  insufficient.  It 
did  not  state  that  the  plaintiff  was  unable  to  make  service  of 
the  summons  upon  the  defendant,  or  that  the  case  was  one  of 
those  mentioned  in  §  72  of  the  civil  code.  (Civil  Code,  §  73; 
Shields  v.  Miller^  9  Kas.  390;  Harris  v.  Claflin,  36  id.  543.) 

The  judgment  of  the  district  court  must  be  reversed. 

All  the  Justices  concurring. 
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I.  W.  Moody  v.  B.  F.  Branham. 

:w  Tbial — Application.  Where  an  application  by  petition  is  filed 
for  a  new  trial,  npder  the  proTisions  of  §  310  of  the  civil  code,  no 
verification  thereof  is  required. 

Error  from  Crawford  District  Court 
The  case  is  stated  in  the  opinion. 

E,  F.  Ware,  for  plaintiff  in  error. 

le  opinion  of  the  court  was  delivered  by 
HoRTON,  C.  J.:  On  the  14th  day  of  January,  1887,  in  the 
strict  court  of  Crawford  county,  B.  F.  Branham  recovered 
judgment  against  I.  W.  Moody  for  the  sum  of  $243.32  and 
3ts.  The  court  adjourned  the  day  that  this  judgment  was 
udered.  On  the  7th  day  of  November,  1887,  Moody  filed 
3  petition  for  a  new  trial,  upon  the  ground  of  surprise  which 
dinary  prudence  could  not  have  guarded  against,  and  also 
r  misconduct  of  the  plaintiff  below.  A  demurrer  was  filed 
the  petition,  alleging  that  it  did  not  state  facts  sufficient  to 
QStitute  a  cause  of  action.  No  ruling  was  made  upon  the 
murrer,  but  the  defendant  withdrew  the  same  and  on  Sep- 
nber  14,  1888,  with  leave  of  the  court,  filed  a  motion  to 
•ike  the  petition  from  the  files,  upon  the  ground  that  it  was 
t  verified  as  required  by  law.  Thereupon  the  plaintiff,  with 
ive  of  the  court,  filed  a  new  or  amended  verification.  The 
3tion  to  strike  the  petition  from  the  files,  as  amended  and 
rified,  was  sustained.  The  plaintiff  below  excepted  aod 
ings  the  case  here. 

The  petition  for  the  new  trial  seems  to  have  been  filed  under 
510  of  the  civil  code.     Said  section  reads  as  follows: 

"Where  the  grounds  for  a  new  trial  could  not,  with  reason- 
le  diligence,  have  been  discovered  before,  but  are  discovered 
ter  the  term  at  which  the  verdict,  report  of  referee  or  decision 
IS  rendered  or  made,  the  application  may  be  made  by  peti- 
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tioD,  filed  as  in  other  cases,  not  later  than  the  second  term  after, 
discovery;  on  which  a  summons  shall  issue,  be  returnable  and 
served,  or  publication  made,  as  prescribed  in  §  74.  The  facts 
stated  in  the  petition  shall  be  considered  as  denied  without  an- 
swer, and  if  the  service  shall  be  complete  in  vacation,  the  case 
shall  be  heard  and  summarily  decided  at  the  ensuing  term,  and 
if  in  term,  it  shall  be  heard  and  decided  after  the  expiration  of 
20  days  from  such  service.  The  case  shall  be  placed  on  the 
trial  docket,  and  the  witnesses  shall  be  examined  in  open  courts 
or  their  depositions  taken  as  in  other  cases;  but  no  such  peti- 
tion shall  be  filed  more  than  one  year  after  the  final  judgment 
was  rendered." 

The  causes  for  a  new  trial  alleged  in  the  petition  were  among 
those  stated  in  §  306  of  the  civil  code.  No  verification  is  re- 
quired to  a  petition  filed  under  the  provisions  of  said  §  310, 
aod  therefore  the  failure  to  verify  the  petition  for  a  new  trial 
was  not  sufficient  ground  to  strike  it  from  the  files. 

No  brief  has  been  filed  upon  the  part  of  plaintiff  below,  and 
we  have  before  us  for  consideration  only  the  record  filed  and 
the  brief  of  plaintiff  in  error. 

The  order  and  judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded. 

All  the  Justices  concurring. 


The  Atchison,  Topeka  &  'Santa   Ft  Railroad  Com- 
pany V.  Jacob  Schroeder. 

1 .  M ASTKB  AND  Sbbtant  —  Daugerous  Employment — Assumption  of  Risk, 
While  it  is  the  doty  of  an  employer,  whether  a  railroad  company  or 
other  corporation  or  person,  to  make  the  work  of  his  or  its  employ^ 
as  safe  as  is  reasonably  practicable,  yet  when  the  employ^  with  fnl^ 
knowledge  of  all  the  dangers  incident  to  or  connected  with  the  em- 
ployment as  it  is  conducted,  accepts  the  employment,  or,  having  ac- 
cepted the  same,  continues  in  it  with  sach  f  nU  knowledge,  and  without 
any  promise  on  the  part  of  the  employer,  or  any  reason  to  expect  on 
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the  part  of  the  employ^  that  the  employment  will  be  made  less  dan- 
gerous, the  employ^  assamee  all  the  risks  and  hazards  of  the  employ- 
ment. 
Other  matters  referred  to  in  the  opinion. 

Error  from  BuUer  District,  Court. 

This  was  an  action  brought  in  the  district  court  of  Butler 
)unty,  on  February  24, 1887,  by  Jacob  Schroeder  against  the 
[tchisoriy  Topeka  &  Santa  FS  Railroad  Company y  to  recover 
amages  to  the  amount  of  $5,000,  for  alleged  personal  injuries, 
^n  March  7,  1888,  the  plaintiff  amended  bis  petition,  setting 
)rth  his  cause  or  causes  of  action  in  two  counts,  the  first  of 
hich  reads  as  follows : 

'^  The  plaintiff,  for  his  cause  of  action  against  the  defendant, 
lys,  that  he  has  been  in  the  employ  of  various  railroad  com- 
anies  for  16  years  last  past,  and  that  for  the  last  10  years  he 
ad  been  in  the  employ  of  the  defendant,  the  Atchison,  To- 
eka  &  Santa  F^  Railroad  Company,  in  the  capacity  of  section 
)reman,  and  that  he  has  during  all  that  time  honestly  and 
uthfully  performed  every  duty  required  of  him  as  such  fore- 
lan ;  that  he  has  given  to  said  defendant  his  entire  time,  at- 
intion,  and  services,  and  has  at  all  times  obeyed  and  complied 
ith  all  the  requests  and  orders  emanating  from  those  in  au- 
lority  over  him,  and  says  that  in  the  regular  discharge  of 
is  duty  as  such  foreman  in  charge  of  section  No.  4CX,  on 
le  Florence,  El  Dorado  &  Walnut  Valley  railroad,  owned 
tid  operated  by  the  defendant,  that  the  defendant  furnished 
le  plaintiff  with  only  one  man  to  assist  him  in  keeping  said 
jction  No.  4CX  in  order  and  in  good  repair,  and  that  he 
)  employed  as  such  foreman  and  with  said  help  was  ordered, 
y  the  agents  and  employes  of  the  defendant  railroad  company 
i  authority  over  him,  to  replace  certain  rails  on  said  track  of 
lid  company's  railroad,  and  which  said  rails  it  was  necessary 
)  replace  for  the  safety  of  the  passengers  on  the  said  line  of 
>ad,  and  for  the  cars  running  thereon ;  and  that  said  rails 
ere  of  the  weight  of  560  pounds  each,  which  rails  the  de- 
indant  required  this  plaintiff,  as  such  foreman,  with  the  aid 
r  only  one  man,  to  load  on  hand-cars,  take  to  the  place  where 
anted,  and  place  upon  the  ties  of  said  line  of  railroad. 

^'And  the  plaintiff  alleges  and  avers  the  fact  to  be  that  the 
ibor  required  of  him  by  the  defendant  was  unusual  and  extra 
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hazardous,  and  exposed  the  plaintiff  to  uo  usual  and  ( 
ardous  risks  to  life  and  limb  and  of  injury  to  his  h 
strength;  and  that  the  defendant  knew  that  said 
unusual  and  extra  hazardous,  and  demanded  the  pi 
perform  such  labor  and  to  handle  such  rails  knowing  i 
was  unusual  and  extra  hazardous,  and  then  and  there 
the  plaintiff  that  unless  he  handled  such  rails  and  [ 
sach  services  that  be  would  be  discharged  from  the  s< 
the  company  and  from  the  position  of  foreman,  and  f 
in  his  place  who  would  handle  such  rails  of  the  weig 
pounds,  with  the  help  as  above  stated. 

"The  plaintiff  alleges  that  he  objected  to  perfoi 
work  so  required,  and  notified  the  defendant  of  his  c 
and  that  the  defendant  stated  to  the  plaintiff  that  he  ( 
his  choice,  to  perform  the  labor  or  throw  up  his  job  a 
on  said  section ;  and  that  the  plaintiff,  after  two  or  tl 
notifying  the  railroad  company  of  the  great  risk  the 
attempting  to  handle  such  rails,  at  the  special  insi 
request  of  the  defendant  undertook  said  work  and  L 
tiously  and  prudently  guarding  against  accident  and 
sary  exposure,  notwithstanding,  however,  after  the 
had  used  all  the  caution  that  it  was  possible  for  him 
handling  said  rails,  and  placing  them  upon  the  ties,  a 
by  the  defendant,  in  the  regular  discharge  of  his  du 
foreman,  without  any  fault  or  negligence  on  his  part 
the  plaintiff  received  a  severe  injury,  which  injury  ' 
pacitate  him  from  the  kind  of  work  which  he  has  1 
been  able  to  perform,  or  any  other  manual  labor 
great  strength  and  endurance,  which  he  had  before 
possessed;  which  injury  consisted  of  a  rupture  in 
side,  which  was  caused  by  the  handling  of  said  rai 
defendant  as  above  stated,  and  which  injury  greatly  ] 
the  plaintiff,  and  rendered  him  incapable  of  perfor 
manual  labor  whatever  for  some  time  thereafter;  and 
since  said  injury  he  has  been  compelled  to  wear  a 
that  he  cannot  and  dare  not  exercise  himself  viole 
his  full  capacity  or  strength ;  and  that,  by  reason  of  s 
he  has  been  made  a  cripple,  and  is  physically  injure 
to  his  great  damage  in  the  sum  of  $5,000. 

"The  plaintiff  further  alleges,  that  immediately  a 
injured  he  reported  the  fact  to  the  defendant,  and 
defendant  has  failed  and  refused  to  compensate  hin 
damage.     The  plaintiff  further  alleges,  that  haviuj 
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jured  in  the  manner  and  form  above  specified^  and  incapaci- 
tated from  hard  work,  that  he  applied  to  A.  A.  Robinson,  the 
agent  and  employ^  of  the  defendant,  high  in  authority,  for  a 

Position  in  the  employ  of  the  defendant  with  less  exposure, 
)S8  risk  and  not  requiring  so  much  physical  ability,  tendering 
and  offering  to  the  defendant  his  time  and  services  to  the  full 
extent  of  his  strength  remaining  since  said  injury,  but  that 
the  defendant  has  failed,  neglected  and  refused  to  furnish  the 
plaintiff  with  any  other  or  lighter  employment,  but  on  the 
contrary  has  lately  notified  the  plaintiff  that  they  no  longer 
desired  his  services,  and  have  dismissed  and  discharged  the 
plaintiff,  against  his  wish  and  desire/' 

The  defendant  demurred  to  this  petition  upon  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, which  demurrer  was  overruled ;  and  the  defendant  then 
answered,  setting  forth — first,  a  general  denial;  second,  that 
the  injuries  complained  of  were  caused  by  the  plaintiff's  own 
negligence;  third,  the  two  years'  statute  of  limitations,  A 
trial  was  had  before  the  court  and  a  jury,  and  at  the  b^in- 
ning  of  the  trial  the  defendant  objected  to  the  introduction  of 
any  evidence,  upon  the  ground  that  the  petition  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  This  objection 
was  overruled  as  to  the  first  count,  and  sustained  as  to  the 
second  count,  and  the  trial  then  proceeded  upon  the  first  count 
only.  After  the  evidence  was  all  introduced,  the  court  gave 
to  the  jury  the  following  among  other  instructions,  to  wit : 

"  You  are  instructed  that  a  railroad  company  is  bound  to 
use  reasonable  precautions  for  the  safety  of  its  employ^,  and 
this  extends  to  the  furnishing  sufficient  force  for  the  perform- 
ance of  any  duty  only  ordinarily  hazardous  when  performed 
by  a  sufficient  force,  but  which  would  be  extraordinarily  haz- 
ardous when  undertaken  by  an  insufficient  force;  but  in  such 
case  if  the  employ^  undertook  such  duty  without  objection, 
knowing  it  to  be  extra  hazardous,  he  would  not  be  entitled  to 
recover  for  any  injury  received  in  the  performance  of  such 
duty;  but,  on  the  other  hand,  if  he  made  his  objections  to  his 
performance  of  such  duty  known,  but  was  notwithstanding 
directed  or  ordered  to  undertake  the  same  and  received  an  in- 
jury therefrom,  he  would  be  entitled  to  recover." 

The  court  also  refused  to  give  to  the  jury  various  instruc- 
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tioos  asked  for  by  the  defendant.  At  the  close  of  the  trial  the 
jary  found  a  general  verdict  in  favor  of  the  plaintiff  and  against 
the  defendant^  and  assessed  the  plaintiff's  damages  at  $3,000 ; 
and  the  jury  also  made  a  number  of  special  findings.  The 
defendant  then  moved  to  set  aside  the  general  verdict  and  for 
judgment  in  its  favor,  which  motion  was  overruled,  and  then 
the  defendant  filed  and  presented  a  motion  for  a  new  trial  upon 
various  grounds,  which  motion  was  also  overruled ;  and  the 
court  then  rendered  judgment  in  favor  of  the  plaintiff  and 
against  the  defendant  for  the  amount  of  damages  found  by  the 
jury,  and  for  costs;  and  the  defendant,  as  plaintiff  in  error, 
brings  the  case  to  this  court  for  review. 

Geo.  R.  Peck,  A,  A.  Hurd,  and  Robert  Durdap,  for  plain- 
tiff in  error. 

E.  N.  Smithy  Aikman  &  Brooks,  and  J.  B.  Larimer,  for  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.:  This  present  action  was  commenced  by 
Jacob  Schroeder  against  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company  for  $5,000  as  damages  for  personal  injuries. 
It  was  tried  in  the  court  below  upon  the  first  count  of  the  plain- 
tiff's amended  petition  and  the  defendant's  answer,  and  judg- 
ment was  rendered  in  favor  of  the  plaintiff  and  against  the 
defendant  for  $3,000  and  costs,  and  the  defendant,  as  plaintiff 
in  error,  now  complains.  The  evidence  of  the  plaintiff  below 
fairly  tended  to  prove  the  allegations  of  that  part  of  his  amended 
petition  upon  which  his  case  was  tried,  and  we  have  nothing 
to  do  with  the  other  part  of  his  petition,  to  wit,  the  second 
count  Much  of  the  plaintiff's  evidence,  however,  was  contra- 
dicted by  the  evidence  of  the  defendant.  The  plaintiff's  evi- 
dence showed  that  he  was  the  section  foreman  of  section  4CX 
of  the  "El  Dorado  branch"  of  the  defendant's  railroad ;  that 
George  J.  Lockie  was  the  roadmaster  under  whom  he  worked 
and  received  his  orders;  that  John  Faust  was  a  section-hand 
working  under  the  plaintiff  and  subject  to  his  orders.     The 
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iujury  of  which  the  plaintiff  complains  occurred  on  February 
17,  1886,  substantially  as  follows:  The  plaintiff  and  Faust 
were  unloading  five  railroad  rails  from  what  the  witnesses  call 
a  ''push  car,"  and  while  unloading  the  last  rail,  the  plaintiff 
holding  one  end  and  Faust  the  other,  Faust  threw,  or  in  some 
manner  let  fall,  his  end  while  the  plaintiff  was  holding  his, 
and  the  plaintiff's  end  struck  him  in  the  lower  part  of  his  ab- 
domen and  produced  a  rupture ;  and  this  is  the  injury  of  which 
he  complains.  The  plaintiff  testified  that  the  handling  of  these 
rails  was  a  part  of  his  duties  as  section  foreman;  that  he  was 
required  by  the  road  master,  Greorge  J.  Lockie,  to  perform  all 
his  duties  as  section  foreman  with  only  one  assistant,  to  wit, 
J<^hn  Faust;  that  one  assistant  only  was  not  sufficient;  and 
that  the  handling  of  these  rails  in  the  manner  in  which  he  was 
required  to  handle  them  was  dangerous  and  hazardous.  The 
roadmaster,  however,  George  J.  Lockie,  who  at  the  time  of  the 
trial  resided  in  California,  and  whose  deposition  was  read  in 
evidence  on  the  trial,  testified  among  other  things  as  follows: 

*'  While  thus  employed  as  such  roadmaster  I  was  acquainted 
with  the  plaintiff,  Jacob  Schroeder,  who  was  a  section-foreman 
under  my  orders,  and  in  charge  of  section  No.  4CX  of  said 
road,  that  being  the  first  section  north  of  the  city  of  El  Dorado. 
I  never  either  ordered  or  requested  Mr.  Schroeder  to  change 
rails  or  to  replace  rails  of  said  road  with  the  help  of  only  one 
man,  but  on  the  contrary,  whenever  there  was  work  of  that 
kind  to  be  done  by  him  I  sent  him  whatever  assistance  he  re- 
quired. During  the  years  that  I  have  mentioned,  that  is 
while  I  was  in  charge  of  the  "El Dorado  branch"  as  road- 
master, it  was  customary  for  us  to  reduce  the  section  force 
during  the  fall  and  winter  months,  and  at  times  Mr.  Schroeder 
only  had  one  man  regularly  with  him  on  his  section,  but,  as  I 
have  already  stated,  whenever  it  became  necessary  from  any 
cause  to  remove  or  replace  rails,  he  was  furnished  with  suffi- 
cient help,  either  by  hiring  an  additional  force  for  the  time 
being,  or  by  sending  him  men  from  some  of  the  other  sections 
of  the  road  to  aid  him  in  making  such  changes  of  rails  as 
might  be  necessary.  In  fact,  Mr.  Schroeder  and  all  the  other 
section  foremen  of  that  branch  had  general  standing  orders 
and  authority  from  me  to  call  upon  each  other  for  assistance 
whenever  such  assistance  was  in  their  judgment  necessary,  for 
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the  purpose  of  changing  or  replacing  rails,  or  doing  any  other 
work  that  rendered  necessary  or  proper  more  force  than  such 
foreman  might  have  under  his  immediate  charge.and  direction 
at  the  time. 

For  the  purposes  of  this  case  we  shall  take  the  evidence  of 
the  plaintiff  as  true;  and  under  such  evidence  and  the  allega- 
tions of  the  plaintiff's  petition,  can  he  recover  in  this  action  ? 
We  would  think  not.  The  only  all^tion  of  negligence 
against  the  railroad  company  was  that  it  failed  and  refused, 
notwithstanding  the  solicitations  and  protests  of  the  plaintiff, 
to  furnish  him  with  sufficient  help  to  perform  his  duties  as 
section  foreman.  It  is  admitted  and  was  shown  that  the 
plaintiff  was  an  experienced  railroad  man,  had  worked  at  this 
same  kind  of  business  for  many  years,  and  knew  all  the  risks 
and  hazards  of  the  business  as  well  perhaps  as  any  man  could 
know  the  same.  He  was  not  employed  for  any  particular 
length  of  time,  and  could  have  quit  the  defendant's  employ- 
ment at  any  time  without  violating  any  contract,  or  without 
leaving  any  contract  of  his  own  unfulfilled ;  and,  if  his  own 
evidence  is  true,  the  company  did  not  agree  to  furnish  him 
with  any  additional  help,  but,  on  the  contrary,  utterly  refused; 
and  he  had  no  reason  to  expect  or  to  hope  for  any  additional 
help.  If  the  evidence  of  the  defendant  is  true,  however,  he 
could  have  had  additional  help  whenever  it  was  necessary  by 
simply  asking  for  it  We  shall  consider  this  case,  however, 
upon  the  theory  of  the  plaintiff,  and  that  is,  that  he  desired 
additional  help;  that  additional  help  was  necessary;  that  he 
asked  for  it;  that  the  railroad  company,  through  its  roadmas- 
ter,  refused  to  give  him  any,  and  threatened  to  discharge  him 
if  he  could  not  perform  his  duties  without  additional  help; 
and  that  the  injury  occurred  because  of  a  want  of  sufficient 
help.  This  is  substantially  what  the  plaintiff  alleged  in  his 
petition,  and  what  his  testimony  showed  on  the  trial.  His 
testimony  shows  that  the  order  from  the  roadmaster  to  reduce 
his  force  to  one  man  only  besides  himself  was  received  by  him 
on  November  30,  1885,  and  his  injury  did  not  occur  until 
February  17, 1886.     It  was  therefore  not  an  order  to  perform 

21— 47KA8. 
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some  duty  on  such  short  notice  that  he  did  not  have  a  suffi- 
cient time  for  reflection  or  consideration  before  he  encountered 
the  danger.  He  protested  against  the  order^  according  to  his 
own  testimony,  but  it  was  not  revoked  or  modified,  and  he 
had  no  reason  to  believe  or  to  hope  that  it  would  be  revoked 
or  modified.  We  think  the  principles  discussed  and  decided  in 
the  case  of  Rvsh  v.  Mo.  Pac.  Rly.  Co.,  36  Kas.  129,  et  seq.,  are 
controlling  in  the  present  case.  In  that  case  an  elaborate 
opinion  was  delivered,  which  see.  In  the  case  of  Leary  v.  B. 
&  A.  Rid.  Co.y  139  Mass.  580,  the  following  is  decided: 

"  If  a  servant,  of  full  age  and  ordinary  intelligence,  upon  be- 
ing required  by  his  master  to  perform  other  duties  more  daDger- 
ous  and  complicated  than  those  embraced  in  his  original  hiriog^ 
undertakes  the  same,  knowing  their  dangerous  character,  al- 
though unwillingly  and  from  fear  of  losing  his  employment, 
and  is  injured  by  reason  of  his  ignorance  and  inexperience, 
he  cannot  maintain  an  action  against  the  master  for  such  in- 
jury.*' (Syllabus.) 

In  the  case  of  O.  H.  &  8.  A.  Rly.  Co.  v.  DreWy  59  Tex.  10, 
the  following  is  decided : 

'^The  master  is  not  liable  in  damages  for  an  injury  to  his 
employ^  which  results  from  the  use  of  defective  machinery, 
if  the  employ^  has  full  notice  of  the  defect  and  of  danger  which 
will  attend  continuing  the  employment.  The  simple  protest 
by  the  employ^  against  the  Use  of  the  machinery,  when  directed 
to  use  it,  will  not  vary  the  rule,  if,  when  having  knowledge 
of  the  risk,  he  obeys  the  order/'  (Syllabus.) 

In  the  case  of  M.  R.  &  L.  E.  Rid.  Co.  v.  Barber,  5  Ohio 
St.  542,  the  following  is  decided : 

"It  is  the  duty  of  a  railway  company  to  furnish  the  neces- 
sary and  proper  number  of  hands  for  the  safe  management 
of  its  trains;  and  for  a  delinquency  in  this  particular  the  Qpn- 
ductor  of  a  train  has  a  right  to  decline  his  charge,  or  refuse  to 
run  the  train.  But  where  he  takes  the  charge,  and  runs  his 
train  for  a  length  of  time  without  a  sufficient  number  of  hands, 
he  voluntarily  assumes  the  risk,  and  waives  the  obligation  of 
the  company  in  this  respect  as  to  himself,  and  if  injured  by 
means  of  such  delinquency  on  the  part  of  the  company,  he  is 
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without  a  remedy  against  the  oompaoy  for  damages/'  (Sylla- 
bus.) 

Also,  in  the  case  of  Woodley  v,  Jf.  D.  Rly.  Co.,  2  Exch.  Div. 
L  R.  384,  389,  the  language  of  Chief  Justice  Cockburn  is 
strong  and  to  the  point.     Among  other  things  he  says : 

^'  If  a  man  chooses  to  accept  the  employment  of  to  continue 
in  it  with  a  knowledge  of  the  danger,  he  must  abide  the  con- 
sequences so  far  as  any  claim  to  compensation  against  the  em- 
ployer is  concerned.'' 

In  the  case  of  WormeU  v.  if.  C.  Eld.  Co.,  79  Me.  397, 405, 
(same  case,  10  Atl.  Rep.,  49,  51,  52,)  the  following  language 
is  used: 

"  Every  employer  has  the  right  to  judge  for  himself  in  what 
manner  he  will  carry  on  his  business,  as  between  himself  and 
those  whom  he  employs,  and  the  servant  having  knowledge 
of  the  circumstances  must  judge  for  himself  whether  he  will 
enter  his  service,  or,  having  entered,  whether  he  will  remain. 
.  .  .  But  there  are  corresponding  duties  on  the  part  of  the 
servant ;  and  it  is  held  that  the  master  is  not  liable  to  a  ser- 
vant who  is  capable  of  contracting  for  himself,  and  knows  the 
danger  attending  the  business  in  the  manner  in  which  it  is 
conducted,  for  an  injury  resulting  therefrom." 

See,  also,  the  cases  cited  in  this  last-cited  case,  and  also  the 
following  cases:  Orutchfield  v.  R.  &  D.  Rid.  Co.,  78  N.  C. 
300;  Stephenson  v.  Duncan,  73  Wis.  404;  same  case,  41  N. 
W.  Rep.  337;  Smith  v.  W.  &  St.  P.  Rid.  Co.,  42  Minn.  87; 
same  case,  41  Am.  &  Eng.  Rid.  Cases,  289';  McOlynn  v.  Brodie, 
31  Cal.  376. 

After  a  careful  consideration  of  all  the  cases,  we  must  say 
that,  while  in  our  opinion  it  is  the  duty  of  an  employer,  whether 
a  railroad  company  or  other  corporation  or  person,  to  make  the 
work  of  his  or  its  employes  as  safe  as  it  is  reason- 
^'S&dfni^^  ably  practicable,  yet  when  the  employ^,  with  ful 
^jajMmpuon    kuowlcdgc  of  all  the  dangers  incident  to  or  con- 
nected with  the  employment  as  it  is  conducted, 
accepts  the  employment,  or,  having  accepted  the  same,  contin- 
ues in  it  with  such  full  knowledge,  and  without  any  promise  on 
the  part  of  the  employer,  or  any  reason  to  expect  on  the  part 
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of  the  employ^,  that  the  employment  will  be  made  less  danger- 
ous, the  employ^  assumes  all  the  risks  and  hazards  of  the 
employment. 

It  is  also  claimed  by  the  plaintiff  in  error  that  the  court 
below  erred  both  ii;i  the  admission  of  evidence  and  in  the  ex- 
clusion of  evidence;  but  with  the  views  which  we  entertain 
concerning  the  matters  already  discussed^  we  think  it  is  un- 
necessary to  consider  these  other  allied  errors. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

All  the  Justices  concurring. 
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John  N.  Myers  el  oL  y.  Cynthia  Center, 

1.  Fbaud  —  CoTusealment — Limitation  of  Action.  The  statnte  of  lim- 
itations does  not  begin  to  run  against  an  action  for  relief  on  the 
ground  of  fraud  until  the  fraud  is  disooTered  by  the  party  aggrieved. 
But  where  this  exception  is  relied  on,  and  the  plaintiffs  petition 
shows  that  the  fraud  was  consummated  more  than  two  years  before 
the  commencement  of  the  action,  it  is  incumbent  on  him  to  allege 
that  he  did  not  discover  the  fraud  until  within  the  two-year  period 
of  limitation,  in  order  to  take  it  out  of  the  operation  of  the  staiate. 
An  allegation  that  he  did  not  find  the  whereabouts  of  the  defendant 
is  not  equivalent  to  an  averment  of  a  failure  to  discover  the  fraud. 

2.  ^'Absconding  and  concealing,"  as  used  in  §  21  of  the  civil 

code,  refers  to  the  acts  of  the  party  within  this  state.  {Hoggeti  v.  Sm- 
ersony  8  Eas.  262;  Frey  v.  Aultman,  30  id.  181.) 

Error  from  Sedgwick  District  Court. 

The  opinion  states  the  facts.  Judgment  for  defendant, 
Center,  on  March  21,  1889.  The  plaintiff  Myers  and  seven 
others  bring  the  case  here. 

C.  H.  Chttty,  and  Sankey,  Campbell  &  Amidon,  for  plain- 
tiffs in  error. 

Stanley  &  Hwme,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  The  plaintiffs,  who  are  alleged  to  be  the  sole 
heirs  at  law  of  Francis  Myers,  deceased,  who  died  intestate  in 
April,  1869,  brought  this  action  in  the  district  court  of  Sedg- 
wick county  against  the  defendant,  Cynthia  Center,  who  was 
formerly  the  wife  of  Francis  Myers,  deceased,  asking  for  relief 
00  account  of  the  fraud  of  the  defendant  The  petition  was 
in  two  counts,  in  which  it  was  substantially  alleged  that  Fran- 
cis Myers  and  the  defendant  were  married  to  each  other  in 
Indiana  in  1852,  and  lived  together  as  husband  and  wife  until 
the  fall  of  1859;  that  in  1858  or  1859  Francis  Myers  sold  his 
&rm  and  other  property  and  with  the  defendant  moved  to 
Iowa;  that  in  the  fall  of  1859  Francis  Myers  was  taken  sick, 
and  while  he  was  confined  to  his  bed  his  wife  secretly  ab- 
sconded, taking  with  her  a  team  and  wagon  of  the  value  of 
|400,  and  $1,600  in  money,  the  property  and  money  of  her 
husband;  that  she  ''fled  from  the  state  of  Iowa,  and  soon 
thereafter  changed  her  name,  and  removed  from  place  to 
place,  so  that  the  said  Francis,  during  his  life-time,  although 
making  diligent  search  therefor,  was  unable  to  learn  where 
she  had  gone,  or  her  place  of  residence;  that  said  Francis 
Myers  died  in  April,  1869,  without  having  heard  from  de- 
fendant, or  knowing  where  she  had  gone ;  that  plaintiffs,  after 
the  death  of  said  Francis  Myers,  were  unable  to  learn  of  the 
whereabouts  of  the  defendant  until  within  the  past  two  years/' 
It  is  allied  that  the  defendant  has  invested  the  money  so  ob- 
tained from  time  to  time  in  real  property  situated  in  Sedgwick 
county,  Kansas,  and  that  such  property  in  fact  belongs  to  the 
plaintiffs,  who  are  the  sole  heirs  of  Francis  Myers,  who  died 
intestate  in  Iowa,  leaving  no  debts.  In  one  count  the  plain- 
tiffs ask  that  defendant  be  declared  to  hold  the  property  in 
trust  for  them,  and  to  account  for  the  rents  and  profits  of  the 
same,  and  that  she  be  required  to  convey  the  property  to  the 
plaintiffs.  In  the  other  count  they  ask  for  judgment  against 
her  for  the  sum  of  $2,000,  with  7  per  cent,  annual  interest 
thereon  from  October,  1859.     The  defendant  demurred  to  the 
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petition^  upon  the  grounds  that  the  action  was  barred  by  the 
statute  of  limitations;  that  it  did  not  state  facts  sufiBcient  to 
constitute  a  cause  of  action ;  and  that  the  plaintiffs  are  not  the 
proper  parties  to  sue^  nor  the  real  parties  in  interest.  The  de- 
murrer was  sustained  by  the  court,  and  the  plaintiffs  electing 
stand  to  upon  their  petition,  judgment  was  rendered  against 
them  for  costs. 

The  ruling  on  the  demurrer  was  correct.  The  causes  of 
action  which  the  plaintiffs  attempted  to  state  are  manifestly 
based  on  the  fraud  of  the  defendant,  and,  if  they  ever  existed, 
are  barred  by  the  statute  of  limitations.  Such  an  action  can 
only  be  brought  within  two  years  after  the  cause  of  action  shall 
have  accrued.  (Civil  Code,  §18,  subdiv.  3;  Young  v.  Whitten- 
haMy  15  Kas.  579;  Main  v.  Payne,  17  id.  608;  Dayle  v.  Doyk^ 
33  id.  721.)  The  averments  of  the  petition  disclose  that  the 
fraud  was  consummated  over  30  years  ago,  but  the  plaintiffs 
rely  upon  the  exception  that  the  cause  of  action  does  not  ac- 
crue until  the  discovery  of  the  fraud.  As  it  was  apparent 
upon  the  face  of  the  petition  that  the  fraud  was  consummated 
and  that  the  cause  of  action  was  complete  in  1859,  it  devolved 
upon  the  plaintiffs  to  plead  this  or  any  other  exception  which 
would  take  the  case  out  of  the  operation  of  the  statute  of  limi- 
tations. (  Yowng  v.  WhtUenhall,  supra.)  The  averments  of  the 
petition  show  not  only  the  commission  of  the  fraud,  but  that 
it  was  discovered  soon  afterward  by  Francis  Myers,  in  his  life- 
time, as  it  is  alleged  that  he  made  diligent  search  to  find  her, 
but  that  he  died  in  1869  without  finding  her  or  the  property 
which  she  carried  away.  It  is  the  failure  to  discover  the  fraud, 
and  not  the  inability  to  find  the  person  who  has  committed  the 
fraud,  which  gives  rise  to  the  exception  that  has  been  men- 
tioned. 

The  plaintiffs  also  claim  that  the  allegation  that  the  defend- 
ant absconded  and  concealed  herself  brings  the  case  within  the 
exception  provided  in  §  21  of  the  civil  code.  It  is  not  enough 
to  establish  an  exception  that  the  defendant  absconded  from 
Iowa,  or  concealed  herself  elsewhere  than  in  Kansas.  "The 
words  absconding  and  concealing  as  used  in  that  section  refer 
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Nora  Phipps  v.  William  Phipps  et  al. 

1.  Tbmanot  in  Common — Rights  inter  ae.  Where  a  husband  and  wife 
have  an  interest  in  oommon  with  other  heirs  in  real  estate,  and  are 
in  the  possession  and  enjoyment  of  the  premises  under  an  agreement 
to  pay  the  taxes  and  ^'keep  the  place  np/'  and  the  hnsband  takes  an 
assignment  from  the  oonnty  of  a  tax  certificate  of  sale,  this  operates 
as  a  payment  of  the  delinqnent  taxes;  and  an  assignee  of  the  tax-sale 
certificate  from  the  hosband  takes  no  greater  or  higher  rights  than 
the  hnsband  had,  although  snoh  assignee  furnished  the  money  to  the 
husband  with  which  to  purchase  said  certificate;  and  in  an  action 
for  partition  between  the  heirs,  where  all  questions  of  title  are  set- 
tled in  favor  of  the  heirs,  the  assignee  of  the  tax-sale  certificate  is 
not  entitled  to  interest  on  the  amount  paid  for  a  tax  deed  from  the 
date  of  payment  until  the  day  of  trial,  but  is  only  entitled  to  inter- 
est at  the  legal  rate  on  the  money  advanced,  subject  to  a  reduction 
for  the  annual  rental  value  of  that  part  of  the  premises  of  which  the 
assignee  was  in  possession. 

2.  Tax-Sals  CsBTirzoATKS — Etfidence,    Under  the  peculiar  circumstan 
ces  of  this  case,  the  tax-sale  certificate  in  the  hands  of  the  original 
purchaser,  or  of  his  assignee,  cannot  be  used  against  the  heirs  for  » 
any  other  purpose  than  as  evidence  of  the  amount  of  delinqnent 
taxes  paid  by  either  of  them  on  the  land. 

8.  Impbovzmknts — Value — Recovery.  The  assignee  of  the  tax-sale  cer- 
tificate in  this  case  can  only  recover  for  the  value  of  such  improve- 
ments as  permanently  enhanced  the  value  of  the  land. 

Error  from  Bourbon  Didriet  Court 

Action  for  the  partition  of  certain  land.  The  case  is  fully 
stated  in  the  opinion. 

J,  D.  McCleveriy,  for  plaintiff  in  error. 
Hulett  &  Fletcher^  for  defendant  in  error  Wm.  H.  Van 
Buskirk. 

Opinion  by  Simpson,  C.  :  This  is  the  second  time  that  this 
plaintiff  in  error  has  brought  this  case  to  this  court  for  review. 
For  a  statement  of  most  of  the  material  facts,  see  39  Kas.  495. 
The  action  is  one  for  partition  of  the  east  half  of  section  No. 
36,  township  23,  range  23,  in  Bourbon  county.     This  court 
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held  when  the  case  was  here  before  that  Daniel  Van  Buskirk 
and  William  H.  Van  Buskirk  held  the  title  to  the  southeast 
quarter  in  trust  only,  so  far  as  William  and  Nora  Phipps  are 
concerned^  and  this  court  ordered  that  an  accounting  must  be 
bad  and  the  property  partitioned  as  the  interests  of  the  heirs 
of  David  M.  Phipps  should  appear,  and  reversed  the  cause 
and  remanded  it  to  the  district  court  for  another  trial.  At 
the  September  term,  1888,  the  second  trial  was  had,  and  the 
court  made  these  special  findings : 

'^1.  The  said  plaintiff,  Nora  Phipps,  and  the  defendants, 
William  Phipps  and  Lilly  Van  Buskirk,  as  heirs-at-law  of 
David  M.  Phipps,  and  the  grantees  of  his  widow,  their  mother, 
are  the  owners  in  fee-simple,  subject  to  the  claims  of  William 
H.  Van  Buskirk,  as  hereinafter  mentioned,  of  all  that  tract  or 
parcel  of  land  situated  in  Bourbon  county,  state  of  Kansas, 
and  described  as  follows,  to  wit:  The  east  half  of  section  No. 
36,  in  township  No.  23  south,  of  range  No.  28.  Each  of  said 
parties  owns  an  equal  undivided  one-third  share  and  interest 
in  said  real  estate,  and  they  are  entitled  to  have  partition  there- 
of made. 

''2.  In  the  fall  of  1877  the  said  Daniel  Van  Buskirk  mar- 
ried the  said  Lilly,  one  of  said  heirs,  and  immediately  after 
his  marriage  the  said  Daniel  and  Lilly  Van  Buskirk  made 
an  agreement  with  Margaret  Zuck,  the  mother  and  natural 

?]araian  of  said  heirs,  who,  since  the  death  of  David  M . 
hipps,  had  married  one  Peter  Zuck,  by  the  terms  of  which 
agreement  said  Daniel  and  Lilly  Van  Buskirk  were  to  pay  all 
taxes  due  and  to  become  due  upon  said  land;  also  to  pay  all 
other  claims  against  said  land,  including  two  annual  payments 
due  the  state  upon  a  school-land  purchase  upon  said  southeast 
quarter-section,  with  accruing  interest;  the  other  heirs,  the 
said  Nora  and  William  Phipps,  then  minors,  to  live  with  them 
on  said  land.  Pursuant  thereto,  said  Daniel  and  Lilly  Van 
Buskirk  at  once  went  into  the  use  and  possession  of  said  east 
half-section,  and  the  said  Nora  and  William  Phipps  lived 
with  them  in  the  home  place  of  the  Phipps  family,  on  the 
south  half  of  said  southeast  quarter;  said  Margaret  Zuck  also 
turned  over  to  Daniel  and  Lilly  Van  Buskirk  the  crop  raised 
upon  said  land  for  the  year  1877,  and  some  live  stock,  the 
property  of  David  M.  Phipps's  estate,  upon  which  estate  there 
had  been  no  administration,  to  aid  in  paying  any  claims  against 
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said  land.  At  that  time  the  title  of  said  southeast  quarter- 
section  was  a  school-land  purchase  certificate,  upon  which  two 
payments  were  yet  to  be  made. 

"3.  In  November,  1878,  the  taxes  were  delinquent  upon 
said  southeast  quarter-section  for  the  year  1875  and  subse- 
quent years,  and  there  was  also  an  installment  of  interest  due 
on  the  school-land  certificate.  Daniel  Van  Buskirk,  whose 
duty  it  was  to  pay  these  taxes  and  this  interest,  was  unable  to 
do  so,  and  in  order  to  save  a  portion  of  said  land  to  the  heirs 
of  David  M.  Phipps,  procured  W.  H.  Van  Buskirk  to  pay 
the  same,  with  the  understanding  and  agreement  that  as  soon 
as  W.  H.  Van  Buskirk  obtained  title  from  the  state,  he  would 
convey  to  the  heirs  of  David  M.  Phipps  the  north  half  of  said 
quarter-section  and  retain  the  south  half  for  himself.  At  the 
time  of  this  agreement  W.  H.  Van  Buskirk  was  informed  by 
the  county  treasurer,  and  was  under  the  impression,  that  the 
land  was  forfeited  by  reason  of  the  failure  to  pay  the  taxes 
and  installment  of  interest.  The  amount  so  paid  by  W.  H. 
Van  Buskirk  in  pursuance  to  such  agreement  was:  On  No- 
vember 22, 1878,  for  taxes,  $89.94;  for  interest  on  school-land 
certificate,  $10.60;  on  October  10,  1879,  balance  due  state, 
principal  and  interest  on  school-land  certificate,  $114.60,  at 
which  time  W.  H.  Van  Buskirk  obtained  title  to  said  quarter- 
section  from  the  state,  and  thereupon  caused  the  north  half  of 
said  quarter  to  be  conveyed  to  Daniel  Van  Buskirk,  husband 
of  Lilly  Van  Buskirk,  while  Lilly  Van  Buskirk  with  Daniel 
Van  Buskirk,  her  husband,  conveyed  to  William  and  Nora 
Phipps  all  of  Lilly  Van  Buskirk's  interest  in  the  northeast 
quarter  of  said  section  36,  as  the  heirs  of  David  M.  Phipps. 
The  said  Nora  and  William  Phipps  declined  to  accept  the 
benefit  of  the  said  conveyance  from  Lilly  and  Daniel  Van 
Buskirk  for  said  northeast  quarter-section,  and  on  trial  con- 
sented that  a  decree  might  go  revesting  such  title  in  said  Lilly 
Van  Buskirk. 

"4.  On  November  22,  1878,  when  W.  H.  Van  Buskirk 
paid  the  taxes  and  interest  aforesaid,  he  was  living  in  Missouri, 
and  it  was  mutually  agreed  between  him,  Daniel  Van  Bus- 
kirk, and  the  county  treasurer,  that,  for  the  convenience  of 
the  parties,  the  tax  certificate  should  be  taken  out  in  the  name 
of  Daniel  Van  Buskirk,  which  was  accordingly  done,  although 
Daniel  Van  Buskirk  did  not  at  any  time  have  any  interest  in 
said  certificate,  except  to  hold  the  same  for  the  benefit  of  W. 
H.  Van  Buskirk ;  and  the  assignment  of  said  tax  certificate 


Digitized  by  VjOOQ iC 


JULY  TERM,  1891.  331 

Opinion  of  the  Oonrt. 

by  Daniel  to  William  H.,  on  October  16,  1879,  was  for  the 
purpose  of  putting  it  in  the  original  and  actual  owner,  so  that 
he  might  thereby  complete  the  payment  of  the  purchase-price 
and  procure  a  patent  from  the  state. 

*'4|.  Immediately  upon  getting  the  patent  for  the  land  and 
making  the  conveyances  mentioned,  Daniel  Van  Buskirk  built 
a  house  and  moved  upon  the  north  half  of  said  quarter,  with 
William  and  Nora  Phipps,  who  lived  with  him  until  about 
three  years  before  bringing  this  suit.  Daniel  Van  Buskirk 
has  had  exclusive  possession  of  said  north  half  of  the  quarter 
ever  since  he  moved  upon  it,  and  Las  made  lasting  and  valu- 
able improvements  thereon.  W.  H.  Van  Buskirk  has  had 
exclusive  possession  of  the  south  half  of  said  quarter  from  the 
time  he  obtained  the  patent. 

"5.  The  said  Wm.  H.  Van  Buskirk  has  made  lasting  and 
valuable  improvements  upon  said  south  half  of  said  southeast 
quarter-section,  of  the  value  of  $1,050,  and  is  entitled  to  the 
amount  paid  on  said  south  half  of  said  quarter-section  on  said 
tax  deed,  and  for  subsequent  taxes,  with  20  per  cent,  interest 
thereon  from  date  of  payment,  in  amounts  as  follows: 

To  paid  for  tax  deed  October  16,  1879 $94  66 

Interest  thereon  to  date  at  20  per  cent 168  62 

Tax  paid  Deoember  16,  1879 6  73 

Interest  thereon  to  date  at  20  per  cent 11  88 

Tax  paid  November  20,  1880 8  60 

Interest  thereon  at  20  per  cent,  to  date 6  66 

Tax  paid  Jnne  18,  1881 3  60 

Interest  thereon  at  20  per  cent,  to  date 6  18 

Tax  paid  Deoember  20, 1881 4  78 

Interest  thereon  at  20  per  cent,  to  date 6  89 

Taxes  paid  Deoember  12, 1882 9  88 

Interest  thereon  at  20  per  cent,  to  date 10  90 

Taxes  paid  Deoember  19, 1883 8  11 

Interest  thereon  at  20  per  cent,  to  date 7  88 

Taxes  paid  November  8, 1884 12  02 

Interest  thereon  at  20  per  cent,  to  date 9  40 

Taxes  paid  November  16, 1886 8  74 

Interest  thereon  at  20  per  cent,  to  date 6  04 

Total  tax  redemption $876  88 

Said  Wm.  H.  Van  Buskirk  paid,  October  16, 1879,  the  bal- 
ance due  on  said  school-land  purchase,  principal  $104,  and  in- 
terest from  November  22, 1878, at  10  percent,  total  $114.60. 
The  amounts  due  said  Wm.  H.  Van  Buskirk  are  as  follows, 
to  wit : 

Yalne  of  improvements,  as  above $1,060  00 

Tax  redemption,  as  above 876  88 

Paid  on  school  certificate  and  interest 114  60 

Interest  on  same  at  7  per  cent,  to  date 72  19 

$1,613  62 
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'^6.  There  is  doe  and  chai^eable,  as  the  rents  and  profits 
of  said  sooth  half  of  said  southeast  qaarter-section  from  the 
year  1878  to  date,  in  the  sum  of  1650.62,  to  be  deducted  from 
the  amount  due  said  Wm.  H.  Van  Buskirk,  being  the  total 
deduction  to  be  made  therefrom,  and  leaving  a  balance  due 
him  of  $963. 

"  7.  Said  Wm.  H.  and  Daniel  Van  Buskirk  hold  in  trust 
the  title  to  said  southeast  quarter-section  for  the  use  and  benefit 
of  said  Nora  Phipps,  Wm.  Phipps  and  Lilly  Van  Buskirk. 

^'8.  Said  tax  deed  is  void,  and  said  heirs  are  entitled  to  the 
possession  of  said  touth  hatf  of  said  southeast  quarter-section, 
(subject  to  a  lien  in  favor  of  said  Wm.  H.  Van  Buskirk  for 
the  said  sum  of  $963 ;)  and  the  said  Nora  and  William  Phipps 
are  each  entitled  to  be  let  into  the  possession  of  an  equal  un- 
divided one-third  interest  in  and  to  the  north  half  of  said 
quarter-section.  It  is  therefore  by  the  court  now  here  consid- 
ered, ordered  and  adjudged  and  decreed,  that  the  said  Nora 
Phipps,  William  Phipps  and  Lilly  Van  Buskirk  have  and 
recover  of  and  from  the  said  Wm.  H.  Van  Buskirk  the  pos- 
session of  the  said  south  half  of  the  southeast  quarter  of  sec- 
tion No.  36,  in  township  No.  23  south,  of  range  No.  23  east ; 
that  he,  the  said  Wm..  H.  Van  Buskirk,  execute  and  deliver 
to  them  a  proper  deed  of  conveyance  therefor  of  all  of  his 
right,  title  and  interest  therein,  executed  by  himself  and  his 
wife;  and  that  in  default  thereof  this  judgment  shall  operate 
as  such  conveyance,  subject,  however,  to  a  specific  lien  thereon, 
which  is  hereby  given  the  said  Wm.  H.  Van  Buskirk  for  the 
said  sum  of  $963,  and  process  is  awarded  to  carry  this  judg- 
ment and  decree  into  effect.  It  is  further  ordered,  that  if  said 
sum  of  $963  is  not  paid  on  or  before  March  1, 1889,  an  order 
of  sale  may  issue.  It  is  further  considered,  ordered  and  ad- 
judged and  decreed,  that  the  said  Nora  Phipps,  William  Phipps 
and  Lilly  Vaji  Buskirk  have  and  recover  as  against  the  said 
Daniel  Van  Buskirk  like  relief  as  set  forth  in  the  above  and 
foregoing  judgment  and  decree  against  Wm.  H.  Van  Buskirk, 
as  to  the  north  half  of  said  southeast  quarter-section ;  and  it 
is  ordered  that  all  questions  as  to  any  claims  in  favor  of  said 
Daniel  Van  BuskirK  for  improvements  made  and  taxes  paid 
upon  said  north  half  of  said  quarter-section,  as  also  all  claims 
for  rents  thereof  from  November,  1877,  to  this  time,  in  favor 
of  said  heirs,  shall  be  left  open  for  consideration  upon  the  in- 
coming of  the  report  of  the  commissioners  hereinafter  appointed 
to  make  partition  of  said  real  estate.     It  is  further  considered, 
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ordered,  adjudged,  and  decreed,  that  partition  be  and  is  here- 
by granted  of  all  that  tract  or  parcel  of  real  estate  mentioned 
ID  plaintiff^s  petition,  situated  in  Bourbon  county,  state  of 
Kansas,  and  described  as  follows,  to  wit :  The  east  half  of  sec- 
tion 36,  in  township  No.  23  south,  of  range  No.  23  east,  subject 
to  the  lien  and  claim  above  mentioned,  so  that  there  shall  be 
set  off  in  severalty  an  equal  one-third  in  value  to  each  of  the 
said  Nora  Phipps,  William  Phipps,  and  Lilly  Van  Buskirk ; 
and  in  order  to  make  such  partition,  Greo.  W.  Armstrong,  J.  N. 
Post  and  Clifford  Latta  are  hereby  appointed  commissioners 
for  that  purpose,  and  if  said  partition  of  said  half- section 
can  be  made  without  manifest  injury,  said  commissioners  will 
lay  off  said  several  interests  by  metes  and  bounds;  but  if  not, 
then  they  shall  make  a  valuation  and  appraisement  thereof, 
and  return  their  doings  under  this  order  to  this  court.  It  is 
further  ordered  and  adjudged,  thilt  said  Wm.  H.  Van  Buskirk 
pay  the  costs  and  fees  due  his  own  witnesses  herein,  and  one- 
half  of  the  court  costs,  also  that  the  other  parties  hereto  pay 
the  costs  and  fees  due  their  witnesses  and  one-half  the  court 
costs,  to  be  charged  and  adjusted  upon  the  incoming  of  the 
report  of  said  commissioners.'^ 

From  these  findings  and  the  judgment  based  upon  them, 
there  is  no  longer  any  question  of  title,  as  full  title  is  now 
vested  in  all  of  the  Phipps  heirs.  William  and  Nora  Phipps 
having  refused  to  accept  the  benefit  of  the  deed  for  their  in- 
terest made  by  Daniel  Van  Buskirk  and  wife  to  them  for  the 
north  quarter-section,  each  of  the  heirs  of  David  M.  Phipps, 
to  wit,  Lilly  Van  Buskirk,  Wm.  Phipps,  and  Nora  Phipps, 
is  entitled  to  one-third  of  the  half-section,  subject  to  what- 
ever rights  accrued  to  Wm.  H.  Van  Buskirk  by  reason  of  the 
fiicts  hereafter  to  be  recited.  So  that  the  only  question  here 
is,  what  are  the  rights  of  Wm.  H.  Van  Buskirk  under  the 
second,  third,  fourth,  fifth,  sixth,  seventh  and  eighth  findings? 
The  fourth  finding  states  that  the  tax  certificate  was  taken  out 
in  the  name  of  Daniel  Van  Buskirk,  by  agreement,  for  the 
convenience  of  parties,  because  Wm.  H.  Van  Buskirk  lived  in 
Missouri,  but  that  Daniel  did  not  have  any  interest  in  the 
same  except  to  hold  it  for  the  benefit  of  William,  and  that 
the  assignment  of  the  certificate  from  Daniel  to  William  was 
for  the  purpose  of  putting  it  in  the  original  and  actual  owner, 
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SO  that  he  could  complete  the  payment  of  the  purchase-price, 
and  procure  a  patent  from  the  state.  Upon  the  theory  of  this 
finding,  the  court  then  proceeds  in  the  fifth  finding  to  state  an 
account  between  Wm.  H.  Van  Buskirk  and  the  Phipps  heirs, 
and  in  this  statement  of  account  committed  several  grave  er- 
rors, greatly  to  the  prejudice  of  the  heirs.  The  most  flagrant 
of  these  is,  that  Wm.  H.  Van  Buskirk  is  allowed  interest  on 
the  amount  paid  for  the  tax  deed  from  its  date  until  the  date 
of  the  findings  at  the  rate  of  20  per  cent  per  annum.  Waiv- 
ing any  discussion  at  present  as  to  whether  he  is  entitled  to 
any  interest  but  that  for  money  advanced,  which  would  bear 
but  the  legal  rate,  it  is  evident  that,  being  in  possession  of  the 
premises,  and  enjoying  the  rents  and  profits  thereof,  these  must 
be  devoted  as  they  annually  accrue  to  the  payment  of  the  ac- 
cruing taxes,  and,  if  there  be  a  surplus,  to  the  annual  reduc- 
tion of  the  original  cost  of  the  tax  deed.  In  other  words,  it 
would  be  gross  injustice  to  allow  William  20  per  cent,  on  the 
cost  of  the  tax  deed  from  its  date,  and  20  per  cent,  on  the  an- 
nual payment  of  taxes  from  the  date  of  their  payment  up  to 
the  time  of  trial,  when  he  was  annually  receiving  from  the 
proceeds  of  the  farm  sums  that  at  the  time  of  the  trial  aggre- 
gated $650.62,  and  when  no  interest  is  allowed  on  these  rents 
and  profits  so  annually  received.  The  rents  and  profits  must 
be  applied  annually  to  the  reduction  of  the  amount  paid  for 
the  tax  deed,  and  accruing  annual  taxes.  It  may  be  said,  as 
a  matter  of  strict  law,  that  William  H.  Van  Buskirk  could 
take  no  greater  rights  by  virtue  of  the  tax  certificate  of  sale 
than  his  assignor,  Daniel  Van  Buskirk,  acquired  by  the  pur- 
chase of  the  certificate.  It  is  difiBcult  to  see,  under  this  state 
of  facts,  how  Daniel  Van  Buskirk  or  his  assignee,  William, 
can  use  this  certificate  for  any  legal  purpose,  except  evidence 
of  payment;  so  that,  whatever  claim  William  may  have  by 
reason  of  having  furnished  the  money  with  which  Daniel 
made  the  purchase,  and  thus  by  operation  of  law  paid  the 
delinquent  taxes,  arises  from  equitable  considerations,  and  not 
from  the  face  or  terms  of  the  tax  certificate  of  sale  and  its 
statutory  attributes.     Under  the  circumstances  of  this  case. 
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we  do  not  think  that  it  is  either  legal  or  equitable  to  allow  20 
per  cent,  interest  on  the  amount  of  money  William  furnished 
Daniel  with  which  to  purchase  the  tax-sale  certificate,  or  to 
allow  that  rate  of  interest  on  the  subsequent  taxes  paid. 

Again,  it  is  only  such  improvements  as  enhance  the  value 
of  the  property  that  can  be  taken  into  account  under  all  the 
facts  and  circumstances  of  this  case.  All  absolutely  necessary 
improvements,  that  contribute  to  the  comfort  and  convenience 
of  the  party  in  possession,  and  all  those  necessary  to  protect 
his  stock  and  preserve  his  crop,  such  as  the  repair  of  the 
dwelling-house,  the  repair  of  fences,  the  cleaning  out  of  the 
spring  that  furnishes  them  water,  and  all  acts  of  a  similar 
character  pertaining  to  the  present  use  and  enjoyment,  and 
contributing  to  the  comfort  and  profit  of  the  occupant,  are  not 
sach  lasting  and  valuable  improvements  as  enhance  the  value 
of  the  property  and  become  the  subject  of  equitable  recogni- 
tion and  protection.  The  accounting  between  these  parties 
ought  to  be  done  on  this  basis  and  guided  by  these  rules: 
There  should  be  deducted  from  the  amount  of  money  fur- 
nished by  William  H.  Van  Buskirk  and  paid  on  school  cer- 
tificate and  interest,  and  for  tax  deed  and  for  taxes  of  1879, 
the  annual  rental  value  of  the  premises  he  occupied  from  the 
date  of  his  occupancy  to  the  end  of  the  first  year.  This  would 
bring  a  credit  on  the  money  furnished  on  or  about  the  1st  day 
of  December,  1880,  the  sums  advanced  by  William  bearing 
interest  at  7  per  cent,  to  that  date.  This  balance  would  then 
bear  interest  until  the  next  annual  rent  became  the  subject  of 
deduction.  The  annual  rental,  as  it  accrued,  should  first  be 
devoted  to  the  payment  of  the  taxes  accruing  annually  on  the 
land,  and  if  the  rent  is  in  excess  of  the  taxes,  the  excess  should 
be  credited  on  the  original  amount  paid  for  school  certificate, 
tax  deed,  and  interest,  the  annual  balance  thus  created  bearing 
interest  at  7  per  cent,  per  annum.  To  any  balance  remaining 
at  the  expiration  of  William's  occupancy  should  be  added  the 
value  of  such  lasting  and  valuable  improvements  as  he  may 
have  made  in  good  faith  while  in  the  actual  occupancy  of  the 
premises  that  have  enhanced  the  value  of  the  property.     It 
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seems  to  us^  on  the  state  of  facts  presented  in  this  record,  sni 
its  peculiar  circumstances^  that  this  mode  of  accounting  is  as 
fair  and  equitable  as  anyone  that  can  be  adopted.  That  the 
court  has  power  to  adjust  on  an  equitable  basis,  is  clear  from 
§  629  of  the  code,  which  gives  the  court  full  and  ample  power 
to  settle  all  such  questions  in  actions  of  this  character  on  just 
and  equitable  principles.  This  is  the  view  taken  of  the  power 
of  the  court  in  Sarbaeh  v,  Newell^  28  Kas.  642,  and  that  case 
is  express  authority  to  require  the  application  of  the  rents  and 
profits  to  the  taxes  as  they  annually  accrue.  Every  case  makes 
its  own  law;  and  the  facts  and  attending  circumstances  of  this 
one  call  for  the  fullest  exercise  of  those  equitable  powers  con- 
ferred upon  the  court  by  §  629  of  the  code  in  actions  of  this 
character.  We  regard  the  declaration  of  the  court  when  this 
case  was  here  before,  "that  William  H.  Van  Buskirk  cannot 
claim  any  higher  or  greater  rights  in  the  tax-sale  certificate,"  as 
a  correct  exposition  of  the  law  governing  that  particular  trans- 
action, because  the  moment  that  certificate  was  assigned  by  the 
proper  county  officer  to  Daniel,  the  law  operated,  and  it  became 
a  payment  of  the  delinquent  taxes,  and  this  operation  of  a  well- 
settled  principle  cannot  be  varied  to  suit  the  necessities  of  any 
of  the  parties  to  a  lawsuit.  These  are  some  of  the  reasons  that 
induce  us  to  recommend  to  the  court  that  the  judgment  be 
reversed  and  a  new  trial  ordered. 

By  the  Court:   It  is  so  ordered. 

All  the  Justices  concurring. 
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W.  A.  Allen  et  cU.  v.  F.  P.  Gardner. 

1.  Repbsyih — Review — Bailee,  Where,  in  a  suit  in  replevin,  the  action 
is  tried  npon  the  theory  that  the  property  was  in  the  possession  of 
the  defendants,  and  the  trial  oourt  so  finds,  and  snoh  finding  is  an- 
challenged,  this  court  will  not  consider  the  question  of  the  right  of 
the  plaintiff  to  maintain  such  action  because  he  may  have  been  a 
bailee  of  the  property  in  controversy. 

2.  EviDSHOB  (u  to  Signature,  Where  the  trial  court  permits  a  witness, 
over  the  objection  of  the  defendants,  to  write  his  signature  in  the 
presence  of  the  jury,  for  their  inspection  and  comparison  with  a 
signature  to  a  chattel  mortgage  which  is  claimed  to  have  been  forged, 
and  afterward,  upon  cross-examination,  the  defendants  ask  the  wit- 
ness to  stand  up  and  write  his  name  in  the  presence  of  the  jury,  and 
then  offer  the  same  in  evidence,  Jield,  that  the  defendants  cannot  now 
complain  of  such  evidence. 

Error  from  Pottawatomie  District  Oourt. 

Replevin.  Judgment  for  plaintiff,  Gardner,  at  the  May 
term,  1888.  The  defendants,  Allen  and  another,  bring  the 
ease  here.     The  opinion  states  the  facts. 

W.  F.  Challis,  and  Thoa.  A.  FairohUdy  for  plaintiffs  in  error. 
D.  V,  Sproffue,  for  defendant  in  error. 

Opinion  by  Green,  C.  :  This  was  an  action  in  replevin, 
commenced  in  the  district  court  of  Pottawatomie  county  by 
the  defendant  in  error,  to  recover  certain  cattle.  It  seems 
from  the  evidence  that  John  Wall  was  indebted  to  the  plain- 
tiffs in  error  in  the  sum  of  $500,  which  had  been  secured  by 
a  chattel  mortgage.  On  the  16th  day  of  August,  1887,  Wall 
executed  a  renewal  note  for  such  indebtedness  in  the  sum  of 
$624.35,  and,  it  is  claimed  by  the  plaintiffs  in  error,  at  the 
same  time  secured  the  same  by  giving  a  chattel  mortgage  upon 
the  cattle  in  controversy.  It  was  claimed  by  the  plaintiff  be- 
low that  he  purchased  these  cattle  of  Wall  on  the  18th  day  of 
November,  1887.  On  the  17th  day  of  February,  1888,  the 
plaintiffs  in  error,  through  C.  E.  Morris  as  their  agent,  went 

22—47  XAB. 
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to  the  premises  of  the  defendaat  in  error  and  took  possession 
of  the  cattle,  but  left  them  in  the  custody  of  the  defendant  in 
error,  upon  his  executing  a  paper  of  which  the  following  is  a 
copy: 

"redelivery  bond. 
"Whereas,  on  the  17th  day  of  February,  1888,  came  W.  A. 
Allen  and  son,  by  their  agent,  C.  E.  Morris,  sheriflF  of  Pot- 
tawatomie county,  with  a  certain  chattel  mortgage  given  by 
John  Wall  to  W.  A.  Allen  &  Son  on  74  head  of  cows  and 
calves,  to  secure  the  payment  of  a  certain  promissory  note  for 
$624.35,  the  same  being  past  due  and  unpaid,  now  the  said 
Morris  takes  possession  of  29  head  of  cows  and  30  head  of 
yearlings  and  two-year-olds  next  spring;  and  whereas  I,  C.  E. 
Morris,  turned  said  cattle  over  to  F.  P.  Gardner  to  keep  for 
him,  the  said  F.  P.  Gardner  agrees  to  deliver  to  the  said 
Morris,  on  demand,  the  above-named  cattle,  or  pay  him  $775, 
or  enough  thereof  to  pay  the  above-named  note  and  all  costs 
that  may  accrue.  (Signed)     F.  P.  Gardner, 

D.    R.    ROUNDTREE." 

The  defendant  in  error  afterward  demanded  possession  of 
the  cattle  from  Morris,  which  was  refused,  and  on  the  2d  day 
of  March,  1888,  commenced  this  action.  The  plaintiffs  in 
error  answered  by  general  denial,  and  alleged  that  they  had 
a  special  ownership  in  the  cattle  by  virtue  of  a  chattel  mort- 
gage. The  plaintiff  below  denied  the  execution  of  this  chat- 
tel mortgage.  A  trial  was  had  before  a  jury,  and  a  verdict 
and  judgment  rendered  in  favor  of  the  plaintiff  below  for  a 
return  of  the  property.  The  plaintiffs  in  error  ask  a  reversal, 
for  two  reasons :  First,  that  the  plaintiff  below  was  estopped 
from  claiming  title  to  the  stock  as  against  the  defendants,  un- 
der the  agreement  entered  into;  that  the  instructions  of  the 
court  failed  to  present  the  effect  of  this  contract,  and  that  the 
instruction  upon  such  contract  was  erroneous;  seoond,  that 
the  trial  court  erred  in  allowing  a  witness  to  write  his  name 
in  ihe  presence  of  the  court  and  the  jury  and  admitting  the 
same  as  evidence.  Upon  the  trial  of  the  case,  the  real  con- 
troversy seemed  to  have  been  the  question  of  the  genuineness 
of  the  chattel  mortgage  under  which  the  plaintiffs  in  error 
claimed  title  to  the  cattle.     The  evidence  was  mainly  directed 
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to  that  one  qaestioD.  It  was  in  evidence  that  the  plaintiff  be- 
low signed  an  agreement  with  the  sheriff  to  keep  the  stock  until 
the  question  of  the  ownership  was  settled.  We  cannot  tell 
from  the  record  who  obtained  possession  of  the  property,  but 
it  does  appear  from  a  finding  of  the  court  t^at  at  the  com- 
mencement of  the  action  the  property  described  in  the  petition 
was  in  the  possession  of  the  defendants,  and  that  they  still 
retained  such  possession  at  the  time  the  verdict  was  rendered ; 
and  the  judgment  of  the  court  was,  that  the  plaintiff  should 
have  a  return  of  the  property  replevied  in  the  action,  then 
in  the  possession  of  the  defendants,  or  in  default  thereof,  a 
money  judgment  for  $1,185  and  costs.  There  was  no  objec- 
tion to  the  finding  of  the  court  as  to  the  possession  of  the 
stock.  Upon  this  state  of  facts,  we  do  not  think  any  material 
error  was  committed  by  the  trial  oourt  in  sustaining  the  ver- 
dict of  the  jury.  The  case  seemed  to  have  been  tried  by  both 
parties  upon  the  theory  that  the  defendants  below  had  the 
possession  of  the  stock,  and  the  court  so  found,  and  we  do 
not  feel  justified  in  disturbing  such  finding  now.  It  is  true 
as  a  general  rule  that  a  bailee  receiving  goods  from  his  bailor 
cannot  set  up  title  in  himself  at  the  time  of  the  bailment  for 
the  purpose  of  defeating  a  recovery  by  the  bailor;  {Thompson 
V.  WUliamBj  30  Kas.  114;)  but  that  question  was  not  properly 
raised  in  the  court  below,  and  we  do  not  think  it  should  be 
now  considered  here  for  the  first  time. 

The  court  instructed  the  jury  that  if  the  plaintiff  willingly 
surrendered  the  cattle  to  the  defendants,  believing  that  they 
were  being  taken  under  the  chattel  mortgage,  he  would  be 
estopped  from  afterward  setting  up  any  claim  of  ownership  to 
the  cattle;  but  if  the  jury  should  believe  at  the  time  he  did 
surrender  the  cattle  he  believed  that  the  agent  of  the  defendants 
was  taking  the  property  under  a  legal  process,  and  also  sur- 
rendered them  because  he  believed  that  the  agent  of  the  de- 
fendants was  taking  them  as  sheriff,  then  the  plaintiff  would 
not  be  estopped  from  setting  up  an  ownership  to  the  cattle 
after  that  time.     We  think,  in  the  light  of  all  the  facts  sur- 
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rounding  the  case,  this  instruction  was  a  proper  one  for  the 

The  second  assignment  of  error  is,  that  the  court  permitted 
John  Wall,  over  the  objection  of  the  defendants,  to  write  his 
name  in  the  prince  of  the  jury,  for  their  inspection  and  com- 
parison with  the  signature  to  the  chattel  mortgage  which  the 
plaintiff  claimed  was  forged.  This  became  harmless  error  by 
the  subsequent  cross-examination  of  this  witness.  The  witness 
was  asked  to  write  his  name  upon  a  table,  standing,  in  the  pres- 
ence of  the  court  and  jury,  and  the  signature  so  written  was 
introduced  in  evidence  by  the  defendants.  Having  adopted 
the  same  method  as  that  of  the  plaintiff  to  test  the  genuine- 
ness of  the  witness's  signature,  we  do  Aot  think  the  defendants 
can  now  be  heard  to  complain  of  the  introduction  of  such  evi- 
dence.    The  judgment  of  the  trial  court  should  be  affirmed. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


47  3401 

48  496| 

47     ^  Charles  M.  Hill  et  al,  v.  John  Wand. 

72 W 

1.  Nsw  Tbiai. — **2%erettpon" — Meaning.  "  Thereupon  the  defendants 
filed  in  writing  their  motion  for  a  new  trial."  The  word  '*  there- 
upon'* in  thia  sentence,  which  appears  in  the  record  immediatelj 
after  the  verdict  of  the  jury,  construed  as  an  adverb  of  time,  and 
held  to  mean,  '^without  delay  or  lapse  of  time." 

2.  Lamdlobd  and  Tbmant — Estoppel,  A  landlord  who,  having  leased 
a  portion  of  a  building  to  H.,  and  who  informs  W.,  occupying  the 
balance  of  the  building  under  a  lease  which  is  about  to  expire,  that 
he  has  leased  the  whole  building  to  H.  from  the  expiration  of  his 
(W.'s)  lease,  with  authority  on  the  part  of  H.  to  sub-let,  and  advises 
W.  to  lease  of  H.,  and  W.  leases  of  H.,  is  estopped  from  denying  the 
authority  of  H.  to  sub-let  to  W.  And  the  privies  of  said  landlord 
taking  xmder  him  by  a  subsequent  lease  are  also  estopped. 

3.  EviDBNOB — No  Cause  of  Action,  The  evidence  examined,  and  held 
not  to  establish  any  cause  of  action  in  favor  of  the  plaintiff  below, 
and  that  the  court  erred  in  overruling  the  demurrer  thereto. 
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Error  from  Shawnee  District  Court. 

All  the  material  facts  are  stated  in  the  opinion.  Judgment 
for  plaintiff,  Wandj  at  the  September  term,  1888.  The  defend- 
ants, HUl  BroB.j  bring  the  case  to  this  court. 

Johnson^  Martm  &  Kedsr^  for  plaintiffs  in  error. 
Rosmiffton,  Smith  &  Dallas,  for  defendant  in  error. 

Opinion  by  Strang,  C.  :  Action  for  damages.  The  peti- 
tion allies  that  in  June,  1886,  John  Wand  was  a  druggist, 
with  a  stock  of  goods,  in  possession  of  the  store  rooms  on  lot 
213  on  Kansas  avenue,  Topeka,  as  the  tenant  of  Allen  Sells, 
owner  of  the  Windsor  hotel  building,  said  store  rooms  being 
a  part  of  said  building;  that  at  the  same  time  the  plaintiffs. 
Hill  Brothers,  as  partners,  were  in  possession  of  the  Windsor 
hotel  under  a  five-jear  lease  from  said  Allen  Sells;  that  the 
plaintiffs  represented  to  the  defendant,  John  Wand,  that  they 
also  had  a  lease  of  the  store  rooms  occupied  by  him,  covering 
the  period  of  the  last  three  years  of  their  hotel  lease,  and  thus 
bduoed  said  Wand  to  take  a  lease  of  said  store  rooms  of  them 
for  the  period  of  three  years,  at  the  monthly  rental  of  $150^ 
that,  after  giving  Wand  said  lease,  the  plaintiffs  sold  their 
furniture  and  assigned  their  lease  of  said  hotel  to  Passmore  & 
Wiggins;  that  after  Passmore  <&  Wiggins  obtained  possession 
of  said  hotel,  they  notified  the  defendant  that  their  predeces- 
sors. Hill  Bros.,  never  had  any  lease  from  Sells  for  the  store 
rooms  occupied  by  him,  and  that  he  must  either  surrender  the 
pofisession  of  said  rooms  to  them,  or  pay  them  a  much  higher 
rent;  that  he  saw  Mr.  Sells  and  learned  from  him  that,  while 
he  thought  he  had  leased  said  store  room  to  the  Hills,  he  had 
ascertained  that  he  had  only  contracted  to  lease  it  to  them,  and 
had  Dot  leased  it;  and  that  said  Wand,  learning,  as  he  be- 
lieved, that  the  Hills  had  no  lease  of  said  store  rooms,  and  no 
authority  to  lease  the  same  to  him,  and  believing  that  his  lease 
from  them  did  not  protect  him,  as  he  alleges  it  did  not,  was 
compelled,  rather  than  to  move  out,  to  take  a  lease  from  Pass- 
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more  &  Wiggins  and  pay  a  much  larger  monthly  rental,  to 
mty  the  sum  of  $175  per  month,  whereby  he  was  damaged  in 
the  sum  of  |25  per  month  for  three  years,  or  in  the  aggr^ate 
$900.  The  defendants  below  answered  by  a  general  denial 
When  the  case  was  reached  for  trial  and  the  plaintiff  had  in- 
troduced his  evidence,  the  defendants  demurred  thereto,  for 
the  reason  that  it  failed  to  establish  a  cause  of  action,  which 
demurrer  was  overruled. 

The  first  question  to  be  discussed  here  is  a  question  of  prac- 
tice raised  by  the  defendant  in  error,  who  contends  that  there  is 
no  case  here  for  review ;  that  the  case-made  does  not  show  that 
the  motion  for  a  new  trial  was  filed  jln  the  court  below  within 
the  statutory  time,  and  that,  therefore,  under  the  decisions  of 
this  court,  the  case  should  be  dismissed.  Whether  this  con- 
tention is  correct  or  not  depends  upon  the  construction  of  the 
word  'thereupon,"  appearing  in  connection  with  the  all^ation 
of  the  filing  of  the  motion  for  a  new  trial.  The  case-made 
recites  that,  '^  after  hearing  the  arguments  of  counsel,  and  being 
duly  instructed  by  the  court,  the  jury,  after  due  deliberation, 
returned  to  the  court  its  general  verdict  and  its  special  find- 
ings upon  particular  questions  of  fact  stated  by  the  defendants, 
which  verdict  and  findings  are  in  the  words  and  figures  follow- 
ing, to  wit.''  Then  follow  the  verdict  and  special  answers, 
immediately  at  the  end  of  which,  and  in  close  connection  there- 
with, the  following  declaration  appears:  ''Thereupon  the  de- 
fendants filed  in  writing  their  motion  for  a  new  trial,  of  which 
the  following  is  a  copy."  Then  follows  a  copy  of  the  motion 
for  new  trial  and  the  reasons  therefor. 

By  reference  to  Webster's,  Worcester's,  and  other  diction- 
aries, we  find  the  word  "thereupon"  defined  as  follows: 
"Thereupon  —  1st,  upon  that  or  this;  2d,  on  account  of 
that;  in  consequence  of  that."  In  Anderson's  Dictionary  of 
Law  it  is  thus  defined :  "Thereupon — without  delay  or  lapse 
of  time."  From  these  authorities  it  will  be  seen  that  the  word 
"thereupon"  is  employed  to  express  a  cause  or  condition,  or  is 
used  as  expressive  of  time.  The  record  in  this  case  shows  the 
different  stages  of  the  trial,  each  succeeding  the  other  in  r^u- 
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lar  order,  down  to  and  including  the  return  of  the  verdict  of 
the  jury.  It  then  proceeds  as  follows:  "Thereupon  the  de- 
fendants filed  their  motion  in  writing  for  a  new  trial.''  As 
employed  here  and  in  this  connection,  we  do  not  think  the 
word  "  thereupon ''  refers  to  a  eause  or  condition  precedent,  but 
L  New  trial-       that  it  is  uscd  as  an  adverb  of  time,  and  means, 

meaning.  jq  the  language  of  Anderson's  work,  above  re- 
ferred to,  "without  delay  or  lapse  of  time;"  and  that,  with 
the  balance  of  the  sentence  which  it  introduces,  it  means  that 
immediately  upon  the  return  of  the  verdict  of  the  jury  the 
defendants  filed  their  motion  for  a  new  trial.  With  this  con- 
struction upon  the  word  "thereupon,"  it  follows  that  the  motion 
for  new  trial  was  filed  in  time,  and  the  case  is  properly  here 
for  review. 

The  second  contention  of  the  plaintiffs  in  error  is  that  the 
court  erred  in  overruling  their  demurrer  to  the  evidence  of 
the  plaintiff  below.  Did  the  evidence  of  the  plaintiff  below 
establish  di  prima  facie  case  against  the  defendants  in  the  trial 
court?  If  it  did  not,  then  the  court  erred  in  its  ruling;  other- 
wise the  ruling  of  the  court  was  correct.  The  proper  answer 
to  this  question  must  determine  whether  or  not  the  plaintiff 
below  had  such  a  lease  of  the  store  rooms  occupied  by  him  in 
the  Windsor  hotel  building,  from  Hill  Brothers,  as  would  pro- 
tect him  in  such  occupancy.  If  his  lease  from  the  Hills  was 
sufficient  to  protect  him  in  his  rights  therein  stipulated,  then 
he  had  no  cause  of  action  against  them  under  the  evidence, 
notwithstanding  the  fact  that,  ignorant  of  his  rights  under  the 
law,  he  was  induced  by  Passmore  &  Wiggins  to  take  a  new 
lease  of  them  for  the  same  premises  at  a  higher  rental ;  and 
the  demurrer  to  the  evidence  should  have  been  sustained.  The 
Hills  had  a  proper  lease  of  the  hotel  building,  except  the  store 
rooms  occupied  at  the  time  by  Wand,  from  the  owner,  Allen 
Sells,  for  a  period  running  three  years  yet  from  the  ensuing 
Ist  of  November,  1886.  Said  lease  also  contained  the  fol- 
lowing clause : 

"Said  Allen  Sells  agrees  to  lease  said  store  room,  or  rooms, 
to  said  Horace  P.  Hill  upon  reasonable  notice  by  said  Hill,  at 
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a  monthly  rent  of  $125  in  advance,  provided  always  that  said 
Allen  Sells  can  get  peaceable  possession,  of  the  same  from  the 

E resent  occupant,  and  will  connect  said  drug  store  with  the 
otel  by  a  door  or  other  opening/' 

Wand  was  in  possession  of  said  store  room  as  tenant  of 
Allen  Sells,  the  owner,  and  his  term  would  expire  on  the  1st 
day  of  November,  1886.  In  June,  1886,  Wand  and  the  Hills 
had  made  the  connection  between  the  drug  store  and  hotel 
spoken  of  in  the  clause  of  the  lease  from  Sells  to  the  Hills, 
above  recited,  and  were  in  some  trouble  about  the  amount  to 
be  paid  by  Wand  to  the  Hills  for  the  privilege  of  said  open- 
ing, he  wishing  said  passage-way  kept  open  to  enable  him  to 
sell  cigars  to  the  guests  of  the  hotel.  Pending  the  discussion 
of  said  difficulty  and  attempts  to  settle  the  same  by  Wand 
and  the  Hills,  Allen  Sells,  the  owner  of  all  the  property,  and 
landlord  of  both  Wand  and  the  Hills,  appears  and  advises 
Wand  to  settle  the  passage-way  matter  with  the  Hills.  He 
said  to  Wand  that  he  (Sells)  had  leased  the  store  rooms  to  the 
Hills  from  the  1st  of  November  following,  and  that  if  he 
( Wand )  did  not  settle  with  the  Hills,  they  would  put  him  out 
at  that  time.  Sells  lefl  Wand,  and  after  a  short  time  returned 
and  told  him  that  the  Hills  would  settle  the  archway  matter 
for  $25  per  month  and  give  him  a  lease  of  the  store-room  from 
November  1  at  $150  per  month  and  the  free  use  of  the  arch- 
way, and  that  he  (Sells)  would  advise  Wand  to  do  that.  Sells 
said  he  had  leased  to  the  Hills,  and  they  could  sub-lease  to  him. 
Wand  concluded  to  do  as  Sells  advised  him,  and  settled  up  the 
archway  dispute,  and  took  a  lease  of  the  store  rooms  of  the 
Hills  for  the  remaining  three  years  of  their  lease  of  the  hotel, 
to  wit,  three  years  from  November  1,  1886. 

Afterward,  sometime,  the  Hills  sold  out  to  Passmore  & 
Wiggins,  and  assigned  to  them  the  hotel  lease.  Sometime 
after  Passmore  &  Wiggins  got  possession  of  the  hotel,  they 
obtained  from  Sells  a  lease  of  the  store  rooms  occupied  by 
Wand.  They  then  notified  Wand  to  quit  and  surrender  to 
them  the  rooms  he  occupied,  and  when  Wand  objected  and 
informed  them  of  his  lease,  they  told  him  it  was  not  valid  be- 
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caase  the  Hills  never  had  a  lease  of  said  rooms  from  Sells 
and  no  authority  to  rent  them  to  him.  Passmore  &  Wiggins^ 
however,  offered  to  rent  the  rooms  to  Wand,  but  at  a  much 
higher  rental  per  month.  Wand,  believing  his  lease  not  good, 
finally  rented  of  Passmore  &  Wiggins  at  a  rental  of  $25  per 
month  in  advance  of  the  amount  he  was  to  pay  under  his  lease 
from  the  Hills.  Would  the  lease  from  the  Hills  to  Wand  for 
the  store  rooms,  under  all  the  circumstances  under  which  it 
was  made,  have  protected  him  in  the  possession  thereof?  We 
think  it  would.  The  lease  from  the  Hills  to  Wand  was  a 
proper  lease  in  writing  for  the  premises  occupied  and  to  be 
occupied  by  Wand.  The  Hills  actually  had  in  writing,  at  the 
least,  an  agreement  on  the  part  of  Sells  to  lease  to  them  the 
rooms  occupied  by  Wand  for  a  stipulated  rental,  upon  reason- 
able notice,  provided  he  could  get  peaceable  possession  of  the 
same  from  Wand.  The  evidence  shows  that  he  either  had 
notice  or  it  was  waived.  The  peaceable  possession  of  the 
premises  was  surrendered  to  him  by  Wand,  and  the  opening 
between  the  drug  store  and  hotel  had  been  made ;  so  that  all 
the  conditions  upon  which  Sells  was  to  lease  the  premises  oc- 
cupied by  Wand  to  the  Hills  were  executed.  At  this  juncture 
Sells,  who  has  agreed  in  writing  to  lease  to  the  Hills,  appears 
and  informs  Mr.  Wand  that  he  has  leased  to  the  Hills,  and 
advises  and,  in  the  language  of  Wand,  b^  him  to  take  a 
lease  from  the  Hills,  saying  they  have  authority  to  sub-let.  In 
pursuance  of  Sells's  advice  and  importunities.  Wand  does  take 
a  lease  from  the  Hills  and  remains  in  possession  thereunder. 
Afier  all  that  had  transpired,  could  Mr.  Sells  have  come  for- 
ward and  demanded  and  obtained  possession  of  said  rooms 
from  Wand  during  the  life-time  of  Wand's  lease  from  the  Hills, 
upon  the  ground  that  the  Hills  had  no  authority  to  make  the 
lease  to  Wand  ?  We  think  not.  Mr.  Sells  would  be  fully 
estopped  from  denying  the  authority  on  the  part 
andteuukt-    of  the  Hills  to  make  the  lease  in  question,  and 

estoppel.  * 

such  lease  would  amply  protect  Mr.  Wand  in  his 
rights  thereunder,  as  against  Mr.  Sells.  Having  told  Wand 
that  be  had  leased  the  rooms  to  the  Hills,  that  they  had  au- 
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•thority  to  sub-let,  and  thus  induced  Wand  to  lease  of  the  Hills, 
he  (Sells)  could  never  be  heard  to  say  that  the  Hills  did  not 
have  authority  to  make  the  lease  to  him.  The  law  will  not 
tolerate  such  conduct,  and  declares  whoever  indulges  in  it  for- 
ever estopped  from  denying  the  authority  he  has  affirmed  to 
-exist 

^'  In  accordance  with  this  case  it  is  now  a  well-established 
principle,  that  where  the  true  owner  of  property,  for  however 
short  a  time,  holds  out  another  or  allows  another  to  appear 
S3  the  owner  of  or  as  having  full  power  of  disposition  over 
the  property,  the  same  being  in  the  latter's  actual  possession, 
and  innocent  third  parties  are  thus  led  into  dealing  with  such 
apparent  owner,  they  will  be  protected.  .  .  .  Such  rights 
•do  not  depend  upon  the  actual  title  or  right  or  authority  of 
the  party  with  whom  they  have  directly  dealt,  but  are  derived 
from  the  conduct  of  the  real  owner,  which  precludes  him  from 
disputing  against  them  the  existence  of  the  title  or  right  or 
power  which  he  caused  or  allowed  to  appear  to  be  vested  in 
the  party  making  the  sale.*'  (Bigelow,  Estop.  660.) 

"  Where  the  owner  of  property  confers  upon  another  an  ap- 
parent title  to  or  power  of  disposition  over  U,  he  is  estopped 
from  asserting  his  title  as  against  an  innocent  third  party,  who 
has  dealt  with  the  apparent  owner  in  reference  thereto  without 
knowledge  of  the  claims  of  the  true  owner.  The  rights  of 
such  third  party  do  not  depend  upon  the  actual  title  or  au- 
thority of  the  one  with  whom  he  dealt,  but  upon  the  act  of 
the  owner,  which  precludes  him  from  disputing  the  title  or 
■axdhoriiy  he  has  apparently  conferred."  {McNM  v.  National 
Bank,  46  N.  Y.  326.) 

These  two  authorities  which  are  so  near  alike,  the  one  from 
Bigelow  on  Estoppel  and  the  other  from  a  decided  case  in  the 
New  York  courts,  seem  to  be  in  point  in  this  case.  These 
authorities  hold,  that  where  the  owner  of  property  holds  out 
another  as  having  power  of  disposition  or  authority  over  the 
same  for  any  purpose,  he  is  estopped  from  denying  the  exist- 
ence of  such  power  of  disposition  or  authority  over  the  prop- 
erty as  against  the  rights  of  a  person  who  has  innocently  dealt 
with  him  who  is  thus  given  such  apparent  power  of  disposi- 
tion or  authority.  Allen  Sells  not  only  told  Wand  that  he 
had  leased  the  store  rooms  to  the  Hills,  but  told  him  they  had 
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power  to  sub-let,  and  "b^ged^'  Wand  to  take  a  lease  of  the 
Hills.  In  this  he  not  only  held  the  Hills  out  to  Wand  as 
having  full  power  of  disposition  of  the  rooms  by  lease,  but 
advised  Wand  to  take  a  lease  from  the  Hills  under  the  power 
of  disposition  he  declared  they  possessed.  Wand  dealt  with 
the  Hills,  believing,  from  the  representations  of  Sells,  that  they 
had  full  power  of  disposition  over  the  rooms  he  desired.  Can 
it  be  that  Sells  could  afterwards  be  heard  to  deny,  as  against 
Wand,  that  the  Hills  had  full  power  of  disposition  over  the 
store  rooms  leased  by  him  from  them?  We  think  not.  If 
he  could  not  deny  the  existence  of  such  power  in  the  Hills  by 
word,  could  he,  by  any  act  of  his,  destroy,  set  aside  or  annul 
the  apparent  power  of  disposition  over  said  rooms  existing  in 
the  Hills?  Again  we  say  no.  ''The  rights  of  such  third 
party  do  not  depend  upon  the  actual  authority  of  the  one  with 
whom  he  dealt,  but  upon  the  axit  of  the  owners  which  precludes 
him  from  disputing  the  authority  he  has  apparently  conferred." 
(46  N.  Y.  325,  mpra.)  So,  in  this  case,  the  rights  of  Wand, 
under  the  lease  from  the  Hills,  did  not  depend  upon  any  actual 
atUhority  or  power  of  disposition  over  the  rooms  leased  in  the 
Hills,  but  upon  the  apparent  power  ot  disposition  thereof  con- 
ferred  upon  them  by  Sells,  holding  them  otU  to  Wand  as  right-- 
fully  possessed  of  such  power.  That  is,  it  mattered  not,  so  far  as 
Wand's  rights  under  his  lease  from  the  Hills  were  concerned, 
whether  the  Hills  had  a  lease  from  Sells  or  not;  aft;er  Sells  had 
represented  them  to  Wand  as  having  one,  with  power  to  sub- 
let, he  could  not  deny  that  they  did  have  one  containing  such 
authority.  This  being  true,  a  subsequent  lease  from  Sells  to 
Passmore  &  Wiggins  conferred  upon  them  no  greater  rights 
as  against  Wand  than  Sells  had,  and  no  more  power  to  deny 
the  authority  of  the  Hills  to  make  the  lease  to  Wand  than 
Sells  himself  possessed.  The  Hills  did  not  at  any  time  dis- 
pute their  power  to  lease  to  Wand,  but  all  the  time  affirmed 
that  their  lease  to  Wand  was  a  good  one,  and  that  it  fully  pro- 
tected him  in  the  enjoyment  of  his  rights  stipulated  therein. 
As  neither  Sells,  nor  Passmore  &  Wiggins,  could  dispute  the 
validity  of  Wand's  lease  from  the  Hills,  we  take  it  that  such 
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lease  would  have  protected  him  in  the  enjoyment  of  the  rights 
in  said  lease  stipulated  against  all  the  world.  Anderson  v. 
Armsteadj  69  111.  452,  holds  with  the  two  authorities  above 
cited,  and  says  the  third  party  will  be  {>rotected. 

'^  If  one  whose  name  is  signed  by  another  to  a  deed  so  far 
acknowledges  the  deed  as  to  induce  third  persons  to  act  on  it 
as  his,  he  may,  without  evidence  in  writing  of  an  estoppel,  be 
held  precluded  from  subsequently  denying  the  deed.''  {Gooddl 
V.  Bates,  14  R.  1. 66.) 

'^  Where  the  owner  or  the  person  having  an  interest  in  prop- 
erty represents  another  as  the  owner,  or  permits  him  to  appear 
as  such,  or  as  having  authority  over  it,  he  will  be  estopped,  to 
deny  such  ownership  or  authority  against  persons  who,  relying 
on  his  representations  or  silence,  have  purchased  or  acquired 
interests  in  the  property.'*  ( 7  Am.  &  Eng.  Encya  of  Law,  18.) 

"Privies  are  bound  by  or  may  take  advantage  of  an  estop- 
pel in  pais."  {E.  A.  Rid,  Oo.  v,  T.  A  C.  R.  Rid.  Cb.,  78  Ala. 
274;  Kanves  v.  WingaUy  94  Ind.  594;  Timon  v.  Whitehead, 
58  Tex.  290;  Wood  v.  8edy,  32  N.  Y.  105.) 

"  Where  a  person  is  estopped,  his  creditors  attaching  the 
property  in  question  are  estopped  also."  (Parker  v.  Crittendeti, 
37  Conn.  148.) 

A  point  is  made  that  the  special  findings  of  &ct  are  not 
sustained  by  the  evidence,  but  that  the  jury  in  making  them 
ignored  all  the  evidence  in  the  case  relating  to  the  questions  to 
which  their  findings  are  answers.  The  findings  are  not  only 
not  supported  by  any  evidence,  but  are  directly  against  all  the 
evidence  relating  thereto.  With  our  view  of  the  law  of  this 
case,  this  is  all  we  care  to  say  about  the  findings.  We  think 
the  lease  from  the  Hills  to  Wand  protected  Wand  in  the  enjoy- 
ment of  all  the  rights  he  stipulated  for  therein.  It  follows, 
then,  that  if  Wand,  having  a  lease  that  would  protect  him  in 
his  rights,  allowed  Passmore  &  Wiggins,  or  anyone  else  ex- 
cept the  Hills,  to  persuade  him  to  take  a  subsequent  lease  at 
3.  Evidence-no   a  higher  rental,  that  the  Hills  were  not  to  blame, 

tion.  and  having  done  so  and  paid  a  higher  rental,  he 

had  no  cause  of  action  against  the  Hills  therefor,  and  the  de- 
murrer to  the  evidence  should  have  been  sustained. 
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It  is  reoommended  that  the  judgment  of  the  district  eoart 
be  reversed,  and  the  case  remanded  for  new  trial. 
By  the  Court:  It  is  so  ordered. 
All  the  Justices  concurring. 


The  Missouri  Pacific  Railway  Company  v.  Peter 
youngstrom. 

Railboad  Companibs — RtXMts  throitgh  Inclosed  Lands — Fences.  Under 
the  provisions  of  chapter  154  of  the  Laws  of  1885,  compelling  rail- 
road companies  to  fence  their  roads  through  lands  inclosed  with  a 
lawful  fence,  before  the  owner  of  the  lands  can  recover  the  value  from 
a  railroad  company  of  a  fence  bniltby  him  in  accordance  with  the 
provisions  of  the  statute,  he  must  prove  that  his  lands,  or  a  part 
thereof ,  which  are  claimed  to  be  inclosed  have  a  lawful  fence — that  is 
such  a  fence  as  is  defined  by  the  statute  to  be  a  legal  or  lawful  fence. 

Error  from  WUaon  Didrid  Court 
The  opinion  states  the  case. 

W.  A,  Johnson,  for  plaintiff  in  error. 
8.  8.  KirkpcUrick,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  Peter  Youngstrom  commenced  his  action 
against  the  Missouri  Pacific  Railway  Company  to  recover  the 
value  of  a  fence  allied  to  have  been  built  by  him  along  the 
line  of  the  right-of-way  of  the  Leroy  &  Caney  Valley  Air- 
Line  railroad  through  his  premises,  and  also  for  an  attorney's 
fee.  He  allied  that  the  Missouri  Pacific  Railway  Company 
was  operating  the  Leroy  &  Caney  Valley  Air-Line  railroad, 
as  lessee. 

Trial  before  the  court  without  a  jury,  at  the  May  term, 
1888.    Judgment  was  rendered  in  favor  of  the  plaintiff  be- 
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low  and  against  the  railway  oompany  for  $45  for  the  value 
of  the  fence  constructed,  and  $25  as  a  reasonable  attoroe/s 
fee,  together  with  the  costs,  taxed  at  $9.35.  The  railway 
company  excepted,  and  brings  the  case  here. 

The  railway  company  claims  that  chapter  154,  Laws  of 
1885,  to  compel  railroad  companies  to  fence  their  roads 
through  lands  inclosed  with  a  lawful  fence,  is  unconstitu- 
tional. This  court  has  recently  decided  otherwise.  {Mo.  Pac. 
Ely.  Go.  V.  Harrdsony  44  Kas.  253.)  It  is  next  claimed  that 
the  trial  court  erred  in  overruling  the  demurrer  of  the  railway 
company  to  the  evidence  of  plaintiff  below,  and  also  erred  in 
rendering  judgment  against  the  railway  company  because  of 
the  absence  of  sufficient  proof.  The  petition  alleged,  among 
other  things,  'Uhat  before  and  at  the  time  of  the  construction 
of  the  Leroy  &  Caney  Valley  Air-Line  railroad,  in  1886, 
through  the  premises  of  the  plaintiff,  said  premises  were  in- 
closed with  a  good,  sufficient  and  lawful  fence.'^  There  was 
no  evidence  introduced  upon  the  trial  showing  or  tending  to 
show  that  the  premises  of  the  plaintiff  below,  or  any  part 
thereof,  were  inclosed  with  a  lawful  fence.  The  only  evi- 
dence concerning  the  inclosure  of  the  premises  was  as  fol-. 
lows:  "Peter  Youngstrom  testified  in  his  own  behalf: 

"  Qiies.  What  part  of  section  25  do  you  own,  Mr.  Young- 
strom?   Ans.  The  north  half. 

"Q.  This  Leroy  &  Caney  Valley  Air -Line  road  runs 
through  it?    A.  Yes,  sir. 

^*  Q.  Were  your  premises  fenced  at  the  time  the  railroad  was 
constructed  through  there?     A.  Yes,  sir. 

**Q.  Well,  you  are  the  owner  of  those  premises,  are  you? 
A.  Yes,  sir. 

"A.  What  time  was  the  railroad  constructed  through  there? 
A.  About  two  years  ago. 

"Q,  In  1886?    A.  I  suppose  so;  yes,  sir.^' 

Under  the  provisions  of  chapter  154,  Laws  of  1885,  the 
plaintiff  was  not  entitled  to  recover  unless  he  showed  that  his 
premises,  or  a  part  thereof,  were  inclosed  with  a  lawful  fence. 
Paragraphs  3060-3064,  General  Statutes  of  1889,  define  what 
are  legal  or  lawful  fences.     Evidence  that  premises  are  fenced 
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is  not  sufficient  to  show  that  the  premises  are  inclosed  with  a 
1^1  or  lawful  feuce^  within  the  terms  of  the  statute.  The 
burden  of  proof  was  upon  the  plaintiff  below,  and  in  the  ab- 
sence of  proof  of  a  lawful  fence,  the  demurrer  to  the  evidence 
should  have  been  sustained.  The  plaintiff  was  not  entitled  ta 
any  judgment. 

In  the  case  of  Mo.  Pac.  Rty.  Co.  v.  Harrdaony  supra,  it  was 
expressly  stipulated  by  the  parties,  in  writing,  that  the  prem- 
ises ''were  inclosed  with  a  good,  sufficient  and  lawful  fence.^^ 
There  was  no  such  stipulation  in  this  case,  and  no  proof  that 
the  fence  inclosing  the  premises  was  a  legal  or  lawful  one. 

The  judgment  of  the  district  court  will  be. reversed,  and 
the  cause  remanded. 

All  the  Justices  concurring. 


The  Wichita  &  Western  Railroad  Company  v. 
Frank  E.  Johnson. 

1.  New  Tbiaii —  Time  of  Filing  Motion — Presumption.  Where  an  entry- 
of  the  prooeedings  taken  in  a  case  shows  when  the  trial  was  begnn^ 
bnt  does  not  affirmatively  show  when  the  final  decision  was  made, 
and  it  is  shown  that  a  motion  for  a  new  trial  was  filed  five  days  after 
the  trial  was  oommenoed,  which  motion  was  entered  and  allowed,  it 
wiU  be  presumed  by  the  supreme  court,  for  the  purpose  of  upholding 
the  judgment  of  the  court  below  in  granting  a  new  trial,  that  the 
motion  was  filed  within  three  days  after  the  final  decision  was  made. 

2.  Eyidbhob — Demurrer — Jury.  The  evidence  offered  by  the  plaintiff* 
below  is  found  to  be  sufficient  to  take  the  case  to  the  jury,  over  a  de- 
murrer interposed  against  it. 

Error  from  8edgmck  District  Court, 
The  case  is  stated  in  the  opinion. 

Oeo.  R.  Peeky  A.  A.  Hurd,  and  C.  N.  Sterry,  for  plaintiflT 
in  error. 

Crosby  &  Rusk,  for  defendant  in  error. 


47    351 

51  m 


Digitized  by  LjOOQ iC 


352  SUPREME  COURT  OF  KANSAS. 

W.  k  W.  Rid.  Co.  V.  Johnson. 

The  opinion  of  the  court  was  delivered  by 

Johnston^  J.:  Frank  £.  Johnson  brought  this  action 
against  the  Wichita  &  Western  Railroad  Company  to  recover 
damages  for  personal  injuries  allied  to  have  been  negligently 
inflicted  by  the  company.  It  appears  that  about  two  miles 
southwest  from  Wichita  there  is  a  grade  crossing,  at  almost 
right  angles,  of  the  railroads  of  the  Wichita  &  Western  Rail- 
road Company  and  the  St.  Louis,  Fort  Scott  &  Wichita  Rail- 
road Company.  On  the  night  of  December  24,  1888,  while 
a  passenger  train  of  the  St.  Louis,  Fort  Scott  &  Wichita  Com- 
pany was  passing  over  the  crossing,  a  freight  train  of  the 
Wichita  &  Western  Company  ran  through  the  train  of  the 
former  company  and  destroyed  the  baggage  car,  on  which 
Johnson  was  employed  in  the  capacity  of  express  messenger 
and  baggage  master.  After  the  collision  Johnson  was  found 
some  distance  away  in  an  injured  condition;  and  he  alleges 
that  the  collision  and  injury  resulted  from  the  n^ligence  of  the 
plaintiff  in  error.  At  the  trial,  Johnson  introduced  his  evi- 
dence and  rested,  and  the  railroad  company  then  filed  a  demur- 
rer, challenging  the  sufficiency  of  the  evidence,  and  the  court, 
upon  an  argument,  sustained  the  demurrer,  and  rendered  judg- 
ment for  costs  in  favor  of  the  company.  Afterward,  the  court 
upon  motion  granted  Johnson  a  new  trial,  and  of  this  order 
the  company  complains. 

It  is  contended  that  the  motion  for  a  new  trial  was  filed 
out  of  time,  and  therefore  the  court  was  without  authority  to 
grant  it.  It  is  claimed  that  the  record  shows  the  judgment 
upon  the  demurrer  to  have  been  given  on  October  25,  1888, 
and  that  the  motion  for  a  new  trial  was  not  filed  for  five  days 
thereafter,  nor  until  October  30,  1888.  The  record  brought 
here  is  somewhat  obscure  as  to  when  some  of  the  steps  were 
taken  in  the  case.  It  shows  when  the  demurrer  to  the  evi- 
dence was  filed,  and  also  when  the  motion  for  a  new  trial  was 
filed,  but  it  does  not  affirmatively  show  when  the  decision  upon 
the  demurrer  was  made.  In  an  entry  made  on  October  31, 
1888,  it  is  recited  that  the  case  came  on  to  be  heard  October 
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25,  1888;  then  follow  recitals  of  the  impaneling  of  the  jury, 
the  introduction  of  the  evidence  of  the  plaintiff,  the  filing  of 
a  demurrer  to  the  evidence,  the  argument  of  the  same;  then 
that  the  demurrer  was  sustained,  the  jury  discharged,  and 
judgment  for  costs  awarded  to  the  defendant;  that  a  motion 
for  a  new  trial  was  thereupon  filed,  giving  a  copy  of  the  same, 
on  which  there  is  an  indorsement  that  it  was  filed  October  30, 
1888.  Later,  there  is  an  entry  that  the  motion  for  a  new 
trial  was  allowed  on  January  1,  1889.  In  the  entry  of  Octo- 
ber 31,  the  only  date  mentioned  is  October  25,  when  the  trial 
commenced.  If  the  decision  on  the  demurrer  was  made  on 
that  day,  the  motion  for  a  new  trial  was  not  in  time.  Some 
of  the  language  used  in  the  entry,  including  that  referring  to 
the  filing  of  the  motion  for  a  new  trial,  in  some  degree  would 
indicate  that  all  of  the  steps  were  taken  on  the  day  mentioned 
in  the  entry.  But  it  is  clear  that  the  motion  for  a  new  trial 
was  not  filed  on  that  day ;  and  it  appears  to  us  that  a  fair  in- 
terpretation of  the  record  is,  that  the  entry  contains  a  recital 
of  all  that  occurred  from  the  25th  of  October,  when  the  trial 
commenced,  until  the  31st  of  October,  when  the  entry  was 
made.  If  all  had  transpired  on  the  25th  of  October,  prob- 
ably all  would  have  been  entered  on  the  journal  of  that  day. 
The  record  shows  when  the  demurrer  was  interposed,  but  it 
was  probably  held  under  advisement  and  decided  at  a  later 
day,  prior  to  October  30,  when  the  motion  for  a  new  trial  was 
filed.  As  there  is  nothing  in  the  record  which  affirmatively 
,  w    *-. .        shows  when  the  decision  was  made,  and  as  the 

I.  Sew  truu—  ' 

m?t1on-pre?  motiou  for  a  new  trial  was  entertained  and  deter- 
sompuoD.  nuined  by  the  court,  it  should  be  presumed,  for  the 
purpose  of  upholding  its  judgment,  that  the  motion  was  filed 
within  three  days  after  the  decision  was  made.  If  the  court 
had  refused  the  motion,  and  the  record  was  silent  as  to  the 
date  when  the  decision  was  made,  it  would  be  presumed  by 
this  court,  for  the  purpose  of  upholding  the  judgment  of  the 
court  below,  that  the  motion  was  not  made  in  time.  (Hover  v, 
Tenney,  27  Kas.  133.)  So,  here,  where  the  date  of  the  deci- 
sion is  omitted  from  the  record,  we  will,  for  the  purpose  of 

2d~47KAB. 
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sustainiDg  the  ruling  of  the  district  court,  presume  that  the 
decision  was  made  within  three  days  preceding  the  filing  of 
the  motion  for  a  new  trial.  Error  is  never  presumed,  but 
must  be  affirmatively  shown,  and  in  the  absence  of  facts  af- 
firmatively showing  the  decision  of  the  court  to  be  erroneous, 
we  will  presume  it  to  be  correct. 

It  is  next  insisted  that  there  were  no  reasons  which  justified 
the  court  in  granting  a  new  trial.  The  right  to  a  new  trial 
turns  upon  the  proposition  as  to  whether  the  evidence  offered 
by  Johnson  was  sufficient  to  take  the  case  to  the  jury,  over  the 
demurrer  interposed  by  the  railroad  company,  and  it  is  still 
insisted  that  it  was  insufficient.  An  examination  of  the  testi- 
mony, however,  satisfies  us  that  this  claim  cannot  be  success- 
fully maintained.  Upon  a  demurrer  to  the  evidence,  the  court 
must  look  at  the  testimony  in  the  light  most  favorable  to  the 
plaintiff,  and  allow  all  reasonable  inferences  in  his  favor.  It 
"cannot  weigh  conflicting  evidence,  but  must  consider  as  true 
every  portion  of  the  evidence  tending  to  prove  the  case  of  the 
party  resisting  the  demurrer.'^  (  Wolf  v.  Washer ^  32  Kas.  533; 
Rogers  v.  Hodgson,  46  id.  276 ;  same  case,  26  Pac.  Rep.  732.) 
Viewed  in  this  light,  it  is  clear  that  there  is  evidence  tending 
to  establish  the  issues  made  by  the  pleadings,  and  therefore 
the  demurrer  should  have  been  overruled. 

There  is  testimony  tending  to  show  that  the  train  on  which 
Johnson  was  riding  was  on  time;  that  it  was  brought  to  a  full 
stop  near  the  crossing,  and  the  whistle  of  the  engine  sounded, 
while  those  in  charge  looked  to  see  if  there  were  any  approach- 
ing trains  on  the  other  road ;  that  they  did  not  see  aqy ,  and  that 
they  then  proceeded  to  cross  at  a  moderate  rate  of  speed,  when 
the  locomotive  of  the  Wichita  &  Western  freight  train  struck 
the  baggage  car  with  great  force,  knocking  it  to  pieces,  and  pass- 
ing on  through  the  passenger  train.  There  is  some  testimony 
tending  to  show  that  the  freight  train  approached  the  crossing 
at  a  high  rate  of  speed,  and  proceeded  over  the  crossing  with- 
out slacking  its  speed  or  stopping  to  ascertain  whether  it 
was  entitled  to  pass  over  the  crossing,  and  thus  negligently 
collided  with  the  train  of  the  other  company,  which  was  en- 
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titled  to  the  crossing.  It  is  proper  to  state,  however,  that 
some  of  the  testimony  is  inconsistent  with  that  which  has  been 
mentioned,  and  would  tend  to  show  a  lack  of  care  on  the  part 
of  the  engineer  of  the  St.  Louis,  Fort  Scott  &  Wichita  train, 
and  still  more  which  in  some  degree  tends  to  show  that  the 
Wichita  &  Western  train  stopped  and  whistled  for  the  cross- 
ing, and  obtained  the  right  to  pass  over  in  advance  of  the 
other  train.  As  before  stated,  however,  we  cannot  weigh  the 
conflicting  evidence,  and  in  view  of  the  fact  that  there  is  to  be 
another  trial,  we  will  not  at  this  time  enter  upon  a  detailed 
SL  Eridence-de-  examination  of  that  which  has  been  given.     It  is 

mumr-jury.  ^^^ygj^  f^^,  ^jj^  present  to  ssLj  that  there  was  suf- 
ficient testimony  to  take  the  case  to  the  jury,  and  therefore 
the  order  of  the  court  granting  a  new  trial  will  be  affirmed. 

All  the  Justices  concurring. 


J.  C.  Goodrich  et  al.  v.  The  Board  of  Commissioners 
OP  Atchison  County. 

1.  Demubbeb — Objection  to  Evidence — Trial,  On  the  trial  of  a  cause, 
a  defendant  may  object  to  the  reception  by  the  court  of  any  evi- 
dence under  the  petition,  although  his  demurrer  to  the  same  petition 
has  preyiously  been  overruled;  and  the  court  commits  no  error  by 
entertaining  and  passing  upon  said  objection. 

2.  Highway  —  Opening  over  Mortgaged  Land.  For  all  purposes  of  es- 
tablishing and  opening  highways  under  our  statute  through  mort- 
gaged premises,  the  mortgagor  in  possession  is  to  be  regarded  as  the 
owner  of  the  land. 

Error  from  Atchison  District  Court 

All  the  material  facts  are  stated  in  the  opinion  herein,  filed 
at  the  session  of  the  court  in  November,  1891. 

J.  T.  Allenaworth,  for  plaintiffs  in  error. 
W.  T.  Blandj  county  attorney,  and  James  W.  Orr,  for  de- 
fendant in  error. 
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Opinion  by  Strang,  C.  :  September  24, 1881,  one  Silas  H. 
Hamilton  and  Frances  B,  Hamilton  gave  Alexander  M.  Suth- 
erland a  mortgage  upon  a  quarter-section  of  land  in  Atchison 
county  to  secure  the  sum  of  $5,300,  which  mortgage  was  placed 
upon  record  October  9,  1883.     Sutherland  duly  assigned  said 
mortgage  to  J.  C.  Goodrich,  and  on  the  same  day  Groodrich 
assigned  an  interest  in  said  mortgage  of  the  value  of  $2,318.05 
to  Ann  B.  Sutherland,  both  of  which  assignments  were  placed 
of  record  on  the  1 2th  day  of  October,  1 883.     January  8, 1 884, 
a  petition  was  filed  with  the  county  clerk  of  Atchison  county, 
asking  the  board  of  county  commissioners  to  cause  a  public 
road  to  be  laid  out,  in  part  across  and  over  the  land  covered 
by  the  mortgage  above  described.     March  25,  1884,  the  road 
prayed  for  was  established  across  said  land,  the  viewers  assessing 
damages  to  the  said  land  in  the  sum  of  $250,  and  awarding 
the  same  in  the  name  of  T.  C.  Beard,  agent  of  the  mortgagors. 
Afterward  said  T.  C.  Beard  appeared  before  the  board  of 
county  commissioners  and  procured  an  increased  allowance  of 
damages  in  the  sum  of  $100,  making  a  total  award  of  dam- 
ages of  $350,  which  was  paid  to  said  Beard.     During  the  time 
when  said  road  was  being  laid  out,  as  well  as  when  the  award 
of  damages  was  paid  to  Beard,  the  mortgagors  were  in  posses- 
sion of  the  land,  and  had  been  ever  since  the  execution  of  the 
mortgage.     February  3, 1885,  the  mortgage  was  foreclosed  in 
the  United  States  circuit  court,  and  the  land  sold  by  a  master 
to  the  plaintiflF  J.  C.  Goodrich,  for  the  sum  of  $2,500.    April 
11,  1887,  this  action  was  begun  by  the  plaintiflFs  to  recover 
the  amount  of  said  award  from  the  board  of  county  commis- 
sioners of  Atchison  county,  claiming  that  they  were  entitled 
to  the  damages  as  mortgagees  of  the  land,  and  ailing  that 
said  damages  were  wrongfully  paid  by  said  board  to  the  agent 
of  the  mortgagors.     March  7, 1888,  defendants  filed  a  demur- 
rer to  the  petition,  which  demurrer  was  overruled  by  the  Hon. 
S.  H.  Glenn,  judge  j:>ro  tent.,  the  r^ular  judge  being  disquali- 
fied to  sit  in  the  case.     Answer  and  reply  were  afterward  filed, 
and  the  case  came  on  for  trial  February  5,  1889,  before  the 
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regular  judge  of  the  district,  Hon.  Robt.  M.  Eaton,  who  iu 
the  meantime  had  been  elected  and  qualified.  A  jury  was 
obtained,  and  a  witness  placed  upon  the  stand,  when  the  de- 
fendants objected  to  any  evidence  being  received  under  the 
petition,  for  the  following  reasons:  1st,  "because  this  court 
has  no  jurisdiction  to  try  this  case;^^  2d,  "because  the  peti- 
tion does  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendants.''  This  motion  was  sustained.  A  mo- 
tion for  a  new  trial  was  then  filed,  which,  upon  a  hearing,  was 
overruled,  and  the  case  brought  here  for  review. 

The  first  question  presented  is  raised  by  the  contention  of 
the  plaintiffs  in  error  that  the  action  of  the  court  in  overrul- 
ing the  demurrer  to  the  petition  settled  the  law  of  the  petition 
so  far  as  the  trial  court  was  concerned ;  that  having  overruled 
a  demurrer  to  the  petition,  thus  holding  the  petition  to  state 
a  cause  of  action,  the  trial  oourt  could  not  subsequently  in  the 
same  trial,  when  evidence  was  offered  under  the  petition,  sus- 
tain an  objection  to  the  reception  of  such  evidence  on  the  ground 
that  the  petition  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action;  that  when  the  court  overruled  the  demurrer 
to  the  petition,  such  action  of  the  court  was  a  final  adjudica- 
tion in  favor  of  the  plaintiff*  as  to  the  sufficiency  of  the  peti- 
tion, and  if  the  defendant  felt  aggrieved  thereby,  its  only 
remedy  was  by  appeal  and  not  by  objecting  to  the  introduction 
of  the  testimony.  We  do  not  think  this  position  is  tenable. 
This  is  a  jurisdictional  question,  and  we  think  the  defendant 
may  raise  it  at  every  stage  of  the  trial.  Though  the  court 
has  overruled  a  demurrer,  a  party  defendant  may,  in  the  same 
1  Dem  -  *"al,  object  to  the  reception  of  evidence  under  the 
J^dSSS?-^  petition,  and  thus  again  secure  the  attention  of 
^^^  the  court  to  and  challenge  its  judgment  upon  the 

same  question  raised  by  the  demurrer;  and  if  the  court  over- 
rules its  objection,  it  may  still  raise  the  question,  before  the 
final  judgment  against  it,  by  a  motion  for  a  new  trial.  The 
object  of  a  motion  for  a  new  trial  is  to  call  the  attention  of 
the  court  to  alleged  errors,  that  the  court  may  have  an  oppor- 
tunity to  correct  its  own  errors,  if  it  concludes,  even  after  the 
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trial^  it  has  made  any,  or  suffered  any  to  be  made.  If  it  is 
proper  to  permit  the  defendant  to  argue  the  question  raised 
by  the  demurrer  anew  on  a  motion  for  a  new  trial,  we  know 
of  no  reason  why  it  is  not  proper  to  raise  and  argue  the  ques- 
tion by  an  objection  to  the  reception  of  evidence  under  the  pe- 
tition. The  object  sought  to  be  obtained  is  the  same.  By 
filing  an  answer  the  defendant  waives  his  right  to  demur,  but 
he  does  not  thereby  waive  his  right  to  raise  the  same  question 
that  he  could  have  raised  by  demurrer  to  the  petition,  by  ob- 
jecting to  the  reception  of  evidence  under  the  petition.  We 
have  examined  the  cases  cited.  The  case  of  Sanford  v,  WeekSy 
39  Kas.  649,  instead  of  supporting  the  position  of  the  plain- 
tiffs, seems  to  militate  against  such  position  so  far  as  it  is  in 
point.  In  that  case  Sandford  demurred  to  the  petition,  whidi 
was  overruled,  and  no  exception  taken.  He  then  objected  to 
the  reception  of  evidence  under  the  petition,  which  was  the 
same  practice  that  prevailed  in  this  case,  and  which  is  now 
objected  to.  That  case  also  holds  that  if  the  defendant  had 
taken  exceptions  to  the  overruling  of  his  demurrer,  the  ques- 
tion raised  thereby  might  have  been  reviewed  by  this  court 

There  is  nothing  in  the  case  of  the  U.  P.  lUy.  Co.  v,  Edes, 
37  Kas.  229,  that  supports  the  contention  of  the  plaintifis  in 
error.  That  case  simply  holds  that  a  party  who  seeks  to  have 
a  ruling  on  a  demurrer  to  a  petition  reviewed  by  this  court  may 
either  stand  on  his  demurrer,  and  bring  the  case  direct  to  this 
court  for  review,  or  take  his  exception  to  the  ruling,  file  his 
answer,  and  go  to  trial,  and  after  trial  bring  his  case  here  and 
have  the  ruling  on  the  demurrer  reviewed.  That  a  defendant 
whose  demurrer  to  the  petition  is  overruled  may  except,  and 
stand  on  his  demurrer,  and  come  to  this  court  at  once  and  have 
the  question  settled  as  to  the  sufficiency  of  the  petition,  is  not 
denied  in  this  case.  That  question  is  not  involved  in  the  case. 
The  case  cited,  however,  settles  the  question  that  he  need  not 
stand  on  his  demurrer  and  come  at  once  to  this  court,  but  may 
take  his  exception,  answer  over,  and  at  the  end  of  the  trial 
come  to  this  court  and  have  the  question  raised  by  his  demur- 
rer reviewed.     The  cases  cited  from  Ohio,  Nebraska  and  New 
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York  relate  simply  to  the  question  as  to  whether  a  defendant 
whose  demurrer  has  been  overruled  can  answer  over,  and  after- 
ward, at  the  end  of  the  trial,  have  the  ruling  on  his  demurrer 
reviewed  by  the  superior  court.  What  the  law  may  be  in 
those  sti^tes  upon  that  question  is  not  very  material,  as  that 
precise  question  is  not  raised  in  this  case,  and  if  it  were,  the 
cases  in  37  and  39  Kansas,  above  cited,  settle  the  law  so  far 
as  this  state  is  concerned. 

The  next  and  more  important  question  in  this  case  is,  ^'Are 
the  plaintiffs,  mortgagees  out  of  possession,  owners''  within 
the  meaning  of  If  6477,  General  Statutes  of  1 889  ?  Mr.  Lewis, 
in  his  work  on  Eminent  Domain,  §  324,  enters  upon  the  dis- 
cussion of  the  general  subject  as  to  whether  mortgagees  are 
necessary  parties  to  condemnation  proceedings,  by  saying  that 
'Hhe  authorities  on  the  question  are  not  only  conflicting,  but 
very  unsatisfactory."  The  same  author  adds:  "The  cases  go 
almost  entirely  upon  the  language  of  the  statutes,  as  though  it 
was  a  matter  entirely  within  the  control  of  the  legislature." 
So,  in  our  examination  of  the  question,  we  have  found  the 
aathorities  thereon  inharmonious,  and  depending  very  largely 
upon  the  language  of  the  statutes,  and  upon  the  law  relating 
to  mortgages  in  the  states  where  the  decisions  are  found.  In 
those  states  where  the  common-law  doctrine  relating  to  mort- 
gages prevails,  where  the  mortgagee  is  held  to  be  the  possessor 
of  a  defeasible  title  to  the  land,  it  is  generally  held  that  he  is 
a  necessary  party  to  the  condemnation  proceeding;  while  in 
states  where  the  mortgage  is  held  to  be  a  mere  security  creat- 
ing a  lien  upon  the  property,  but  vesting  no  estate  in  the 
mortgagee,  it  is  generally  held  that  the  mortgagee  is  not  a 
necessary  party  to  condemnation  proceedings.  In  some  of  the 
states  where  the  decisions  depend  upon  the  language  of  stat- 
utes, such  language  is  broader  than  it  is  in  others.  In  some 
states  the  statute  simply  requires  notice  to  be  given  to  the 
"owner,"  while  in  other  states  the  language  of  the  statute  in 
relation  to  notice  requires  it  to  be  given  to  the  owner,  mort- 
gagee, lien-holder,  lessee  or  other  person  having  an  interest 
therein. 
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The  law  of  mortgages  is  well  defined  in  our  state.  In  Chick 
V.  Willetta,  2  Kas.  379,  a  mortgage  is  declared  to  be  a  mere  se- 
curity, creating  a  lien  upon  the  property,  but  vesting  no  estate 
whatever  in  the  mortgagee,  either  before  or  after  condition 
broken.  It  gives  no  right  of  possession,  and  does  not  limit 
the  mortgagor's  right  to  control  the  property. 

In  Vanderalice  v.  Knapp,  20  Kas.  647,  Mr.  Justice  Val- 
entine, writing  the  opinion,  says  "  that  a  mortgagor  of  real 
estate  has  the  right  to  the  possession  of  the  mor^aged  prop- 
erty, and  to  sever  and  remove  timber,  wood,  sand,  earth,  coal, 
stone  or  anything  else  therefrom,  and  to  sell  the  same,  unless 
it  unreasonably  impairs  the  mortgage  security.  When  it  un- 
reasonably impairs  the  mortgage  security,  the  remedy  of  the 
mortgagee  is  not  at  law,  but  in  equity;  not  replevin  to  recover 
the  property  severed  from  the  realty,  but  generally  injunction  to 
restrain  the  commission  of  waste  upon  the  realty.'*  Upon  this 
question  of  the  law  of  mortgages,  see  Clark  v.  Reybumy  1  Kas* 
281;  OiiHia  v.  Buckley^  14  id.  456;  PritcheU  v.  MUehell,  17  id. 
358;  Alexander  v.  Shonyo,  20  id.  705;  Bobbins  v.Sackett,2& 
id.  304;  Seckler  v.  Ddfs,  25  id.  165;  Tomlinson  v.  Thompson, 
27  id.  72;  Perkins  v.  Dibble,  10  Ohio,  439;  Nortoich  v.  Hub- 
bard, 22  Conn.  587;  Astor  v.  Hoyi,  5  Wend.  615.  The  stat- 
ute of  our  state  upon  the  question  under  discussion  (^  5477> 
Gen.  Stat,  of  1889)  reads  as  follows: 

"  It  shall  be  the  duty  of  at  least  one  of  the  petitioners  to 
cause  six  days*  notice  to  be  given  in  writing  to  the  owner  or 
owners,  or  their  agents,  if  residing  in  the  county — through 
whose  land  such  road  is  to  be  laid  out  and  established — of 
the  time  and  place  of  meeting  as  specified  in  the  notice  of  the 
commissioners." 

The  notice  of  the  commissioners  is  pointed  out  in  1 5476 
of  the  same  statutes,  and  requires  the  county  clerk  to  give  no- 
tice "by  advertisement  set  up  in  the  county  clerk's  oflSce  and 
every  municipal  township  through  which  any  part  of  said  road 
is  designated  to  be  laid  out,  for  at  least  20  days;  and  by  pub- 
lication for  two  consecutive  weeks  in  a  newspaper,  if  there  be 
one  published  in  the  county,  setting  forth  that  such  petition 
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has  been  presented^  giving  the  substanoe  thereof^  and  that 
viewers  will  on  the  day  designated  proceed  to  view  said  road 
and  give  all  parties  a  hearing.'^  In  view  of  the  statnte  in  our 
state  in  relation  to  notioe  in  road  proceedings,  and  the  law  re- 
lating to  mortgages^  and  rights  of  mortgagors  and  mortgagees, 
we  do  not  think  it  was  necessary  to  serve  notice  on  the  plain- 
tiffs for  the  purpose  of  establishing  the  road  which  was  laid 
out  across  the  lands  upon  which  they  at  the  time  held  a  mort- 
gage. There  is  nothing  in  our  statutes  that  requires  service  of 
notice  upon  any  one  in  such  proceeding  except  the  "owner." 
It  has  been  seen  that  in  our  state  a  mortgagee  of  land  is  not 
the  owner  thereof.  The  mortgagor  holds  the  legal  title,  and, 
in  the  absence  of  stipulations  to  the  contrary,  the  right  of  pos- 
session. He  is  r^arded  as  the  owner  of  the  land,  and  when 
in  possession  by  himself  or  agent  notice  to  him  or  his  agent 
is,  in  proceedings  to  establish  a  public  road,  notice  to  the 
"owner,"  to  the  full  intent  of  our  statute  requiring  such  notice. 
The  case  of  Railroad  Co.  v.  Wilder ,  17  Kas.  246,  goes  a 
long  way  toward  settling  the  law  of  this  case.  In  that  case, 
Mr.  Justice  Valentine,  speaking  for  the  court,  says : 

"  We  think  Wilder  is  entitled  to  the  same  damages  as  though 
he  owned  the  unincumbered  fee  of  the  land.  Da  Lee  is  not 
entitled  to  any  portion  of  such  damages.  DaLee  is  entitled 
to  the  $2,000  which  Wilder  owes  him,  and  to  nothing  more, 
except  that  he  holds  th^  legal  title  to  the  land  ( and  possibly 
a  lien  on  the  damages  awarded  if  he  choose  to  assert  that  lien) 
as  a  security  for  his  claim  on  Wilder." 

The  case  of  Kuhn  v.  Freeman,  15  Kas.  423,  is  in  line  with 
the  above  case.  The  law  upon  this  question  is  fully  settled 
in  many  of  the  states. 

In  Parish  v.  GilmarUony  11  N.  H.  293,  Justice  Woods  says: 

"  In  the  third  place,  it  is  objected  that  certain  mortgagees 
of  land  over  which  the  road  is  laid  were  not  notified  of  the 
proposed  laying  out  of  the  way,  and  that  no  damages  were 
awarded  them.  By  the  first  section  of  the  statute,  as  already 
seen,  it  is  provided  that  notice  shall  be  given  to  the  owners 
of  the  land  through  which  the  highway  is  to  be  laid  out. 
Whether  the  exception  can  prevail  depends  upon  the  proper 
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decisioD  of  the  question  whether  the  mortgagee  is  to  be  regarded 
as  the  owner  of  the  land  for  the  purpose  of  receiving  notice, 
and  having  damages  awarded  for  the  injury  done  in  taking 
easement  to  the  lands  mortgaged.  It  does  not  appear  in  the 
present  case  that  the  mortgagee  was  in  possession.  In  such 
cases,  we  think  that  the  mortgagor  in  possession  is  to  be  re- 

farded  as  the  owner,  and  as  such  is  entitled  to  the  notice, 
ndeed,  it  would  now  seem  to  be  a  firmly-established  doctrine 
in  this  state,  that  the  mortgagee  is  entitled  to  have  his  mort- 
gage interest  regarded  as  real  estate,  and  himself  as  the  owner 
of  the  land  mortgaged,  so  far  only  as  to  enable  him  to  protect 
and  avail  himself  of  his  just  rights  intended  to  be  secured  to 
him  by  the  mortgage,  and  to  give  him  all  necessary  and  ap- 
propriate remedies  for  that  purpose,  and  that  in  all  other 
respects,  and  for  all  other  purposes,  it  is  to  be  treated  as  a 
chattel  interest;  and  we  think  this  is  not  one  of  the  cases  in 
which  the  mortgagee  is  entitled  to  be  regarded  as  the  ovraer  of 
the  land  mortgaged.'' 

In  Read  v.  CXty  of  Oambridgey  126  Mass.  427,  the  court 
says  ; 

"In  every  taking  of  land  for  public  use,  the  mortgagor  is 
regarded  in  this  commonwealth  as  having,  at  law,  the  entire 
estate  in  the  premises,  and  entitled  to  recover  the  whole  value 
thereof,  estimated  according  to  the  provisions  of  the  statute, 
without  any  deduction  on  account  of  the  mortgages  and  liens 
thereon." 

In  Paine  v.  Woods,  108  Mass.  160,  Wells,  J.,  delivering  the 
opinion  of  the  court,  says: 

"This  is  a  complaint  of  flowage,  under  the  mill  act  The 
complainant  is  the  ;nortgagor  in  possession  of  the  land  flowed. 
The  mortgage  was  given  before  the  erection  of  the  dam  of  the 
respondents.  The  mortgagee  has  never  entered  or  taken  any 
steps  toward  foreclosure.  The  ground  of  defense  is,  that  the 
complaint  cannot  be  maintained  by  the  mortgagor  without 
joining  the  mortgagee.  The  respondents  insist  that,  as  the 
mortgagee  will  not  be  bound  by  the  judgment,  they  will  be 
exposed  to  the  risk  of  making  double  compensation  for  the 
same  injury,  if  these  proceedings  are  maintained.  This  objec- 
tion is  not  tenable.  For  all  the  purposes  of  these  proceedings, 
the  mortgagor  in  possession  is  a  sufficient  party,  without  join- 
ing the  mortgagee." 
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'^A  mortgagee  out  of  possession  is  not  the  proprietor  of  the 
mortgaged  premises,  and  in  common  parlance  is  never  spoken 
of  as  such;  nor  is  he  so  recognized  in  a  I^al  sense.  In  truth 
the  mortgagee  has  only  a  lien,  and  cannot  be  considered  or 
treated  as  a  proprietor  or  owner  of  the  mortgaged  estate/' 
{City  of  Norwich  v.  Hvhhardy  22  Conn.  687.) 

"In  laying  out  new  highways,  either  by  selectmen  or  by 
the  county  courts,  or  in  repairing  old  ones,  no  provision  is 
made  by  law  for  notice  to  be  given  to  mortgagees,  nor  in  prac- 
tice is  this  ever  done.  The  interests  of  the  mortgagees  are  not 
regarded  in  these  proceedings.  They  are  necessarily  connected 
with  the  interests  of  the  mortgagor,  and  in  this  respect  subject 
to  them."  (  WhUitig  v.  City  of  New  Haven,  45  Conn.  305.) 

"In  a  complaint  under  the  mill  act  by  a  mortgagor,  it  is 
DO  defense  that  the  respondent  has  acquired  the  right  of  the 
mortgagee  by  an  assignment  of  the  mortgage.'*  {Vaugh  v. 
WetheriU,  116  Mass.  138.) 

^*The  mortgagor  of  land,  taken  by 'a  railroad  corporation 
for  the  purpose  of  their  road,  may  recover  the  full  amount  of 
damages,  without  regard  to  the  mortgagees.''  (BaUard  v.  Bal- 
lard Vale  Co.,  5  Gray,  468.) 

We  have  examined  the  case  of  Severin  v.  Cole,  38  Iowa, 
463.  The  cases  therein  referred  to  in  2  Ohio  State,  114,  and 
4  id.  101,  in  support  of  the  position  taken  in  that  case,  relate 
to  mechanics'  liens,  and  are  not  analogous  cases,  and  do  not 
depend  upon  the  same  principle  as  the  case  in  which  they  are 
cited,  nor  upon  the  same  principle  as  the  case  at  bar. 

The  case  of  Ballard  v.  Ballard  Vale  Oo.,  5  Gray,  468,  does 
not  sustain  the  opinion  promulgated  in  the  Iowa  case.  The 
case  in  5  Gray  was  under  the  mill  act  of  Massachusetts.  It 
was  brought  by  the  mortgagee  in  possession  after  foreclosure, 
and  did  not  claim  damages  for  any  of  the  period  of  time  dur- 
ing which  the  mortgagor  was  in  possession  of  the  premises. 
In  fact  the  case  conceded  that,  under  the  statute  which  pro- 
vided for  the  assessment  of  annual  damages,  the  mortgagor  is 
entitled  to  such  annual  damages  while  in  possession.  And  it 
was  undecided  and  left  an  open  question  as  to  whether  the 
mortgagor  in  possession  could,  under  the  same  statute  which 
provided  also  for  the  assessment  of  damages  in  gross,  that  is, 
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damages  for  all  time,  elect  to  take  damages  io  gross  and  thus 
deprive  the  mortgagee  of  the  right  to  recover  annual  damages 
after  the  reduction  of  the  land  to  his  possession ;  and  whether 
the  mortgagor  in  possession  could  release  the  owners  of  the 
mill,  the  dam  to  which  caused  the  overflow,  from  the  damages 
for  all  time,  and  thus  conclude  the  mortgagees  after  obtaining 
possession.  Merrick,  J.,  in  that  case,  uses  the  following  lan- 
guage: 

''The  respondents  [assignees  of  the  mongagor]  have  never 
had  any  interest  except  that  which  they  derived  from  Marland, 
the  mortgagor.  His  deed  to  tbem  was  a  mere  quitclaim  and 
release  of  all  his  right,  title  and  interest  in  the  premises;  and 
these  consisted  only  of  the  right  of  redemption,  and  the  right 
of  possession,  previous  to  a  breach  of  the  condition  of  the 
mortgage.  Of  the  former  the  respondents  have  never  availed 
themselves;  and  of  the  latter  they  have  had  the  uninterrupted 
advantage  and  enjoyment — no  claim  being  made  for  damages 
occasioned  by  the  flowing  before  the  time  when  the  complain- 
ant entered  upon  and  took  possession  of  the  premises  for  the 
breach  of  the  condition  of  the  mortgage  and  to  foreclose  the 
right  in  equity  of  redemption.  The  right  of  the  respondents 
is  now  superseded  by  the  paramount  title  of  the  complainant; 
and  they  have  therefore  no  defense  to  set  up  against  the  com- 

flaint,  and  can  show  no  reason  why  it  should  not  be  maintained, 
t  has  been  argued,  for  the  respondents,  that  a  mortgagor  in 
possession  has  the  power  and  right  effectually  to  release  and 
discharge  a  mill-owner  from  all  claims  for  damage  which  have 
been  or  which  may  be  occasioned  to  the  mortgaged  premises, 
either  by  the  past  or  future  maintenance  of  the  dam,  used  and 
to  be  used  forever,  for  the  purpose  of  raising  water  to  work  his 
mill.  Without  intending  in  any  degree  to  sanction  that  posi- 
tion, as  a  principle  of  law  resulting  from  a  just  interpretation 
of  the  provision  of  the  statute  for  the  support  and  regulation  of 
mills,  it  is  sufficient  to  say  that  the  determination  oi  this  ques- 
tion is  not  requisite  in  this  case;  for  it  does  not  appear  that 
Marland  (mortgagor)  has  released  or  discharged,  or  even  at- 
tempted to  release  or  discharge,  the  respondents  from  all  the 
claim  to  which  they  were  or  might  become  liable  by  reason  of 
the  maintenance  of  their  dam,  and  the  consequence  to  the  com- 
plainant's land  by  overflowing  it  with  water.*' 

Mr.  Justice  Cole,  in  the  opinion  of  the  Iowa  case,  says : 
"The  case  of  Breed  v.  Eastern  Rid.  Co.  is  only  reported  as  a 
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note  to  the  case  of  Ballard  v.  Ballard  Vale  Co.,  supra.^'  That 
is  true,  but  the  principle  decided  in  the  case  of  Breed  v.  East- 
ern Rid.  Co.  is  carried  back  and  made  a  part  of  the  syllabus 
in  the  case  of  Ballard  v.  Ballard  Vale  Co.  With  this  exam- 
ination the  Iowa  case  loses  some  of  its  force,  and  we  prefer  to 
follow  the  precedents  cited  from  other  states,  as  being  in  line 
with  our  authorities  so  far  as  this  court  has  already  gone  in 
analogous  cases,  and  also  in  line  with  our  numerous  decisions 
affecting  the  law  of  mortgages,  and  the  rights  respectively  of 
2.  Highway-      mortgagors  and  mortgagees,  and  hold  that,  for  all 

mS?S|^^'  the  purposes  of  opening  highways,  the  mortgagor 
in  possession  is  to  be  r^arded  as  the  owner  of  the 
land.  Whether  a  mortgagee  may,  by  a  proceeding  in  equity, 
intervene,  and  have  the  damages  applied  in  accordance  with 
what  the  court  under  all  the  circumstances  might  consider  as 
equitable,  we  are  not  called  upon  in  tbis  case  to  decide,  and 
therefore  leave  that  question  open,  to  be  settled  in  a  case 
wherein  it  is  raised.  It  will  be  seen  that  there  is  no  provi- 
sion in  T[  5477  for  notice  to  non-resident  owners  who  have  no 
agent  in  the  county;  nor  is  there  elsewhere  in  our  statute  any 
provision  for  notice  to  them,  except  the  notice  required  to  be 
given  by  the  county  clerk  in  Tf  5476,  above  referred  to.  As 
that  notice  is  required  to  be  posted  in  the  county  clerk's  oflBce 
and  each  municipal  township  through  which  the  road  or  any 
part  of  it  is  to  be  established,  and  also  published  in  a  news- 
paper of  the  county,  if  there  is  one  in  the  county,  the  legisla- 
ture probably  intended  this  notice  to  reach  non-resident  owners. 
But  as,  under  our  view  of  the  law,  the  plaintiffs — mortgagees 
out  of  possession  at  the  time  the  road  was  established — are 
not  to  be  regarded  as  the  "owners,^'  it  matters  little,  so  far  as 
this  case  is  concerned,  what  the  legislature  might  have  intended 
as  to  non-resident  owners. 

We  recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 
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I.  Guy,  08  Receiver  of  J.  H,  AUen  et  a/.,  v.  D.  P. 
Doak  et  ai. 

ivEB — Appointment  before  Action  Brought  Where  a  receiver 
pointed  before  the  intended  action  is  commenced,  the  appoint- 
\  is  void;  but  where  the  intended  action  is  afterward  commenced 
;he  defendant  afterward  makes  a  voluntary  appearance  and  pre- 
a  motion  to  remove  the  receiver,  and  the  court  or  jodge  over- 
the  motion,  the  person  originally  appointed  as  receiver  will 
become  soch  and  be  soch  from  that  time  on. 
lEviN — Measure  of  Recovery,  Where  an  action  of  replevin  is 
aenced  by  a  person  who  was  appointed  receiver,  bat  whose  ap- 
bment  was  void,  and  afterward,  as  between  the  parties,  he  be- 
ts snch  receiver,  and  in  that  manner  obtains  an  interest  in  the 
erty  in  controversy,  of  which  property  he  has  the  possession, 
I  he  mnst  fail  in  the  replevin  action  for  the  reason  that  when  he 
aenced  the  same  he  had  no  right  to  do  so,  yet  the  defendant 
ot  recover  in  the  action  to  an  extent  greater  than  his  own  special 
est  in  the  property  in  controversy. 

Motion  for  Rehearing, 

s  material  facts  are  stated  io  the  opinion  herein,  filed  on 
iber  7,  1891. 

ioun  &  Garwood,  D,  H.  Ettien,  and  W,  R,  Hazen,  for 

»tion. 

gan,  Lowrance  &  Mason,  contra. 

)inion  of  the  court  was  delivered  by 
L.ENTINE,  J. :  This  case  was  decided  by  this  court  on 
,  1891.  A  motion  for  a  rehearing  was  in  due  time  filed 
terward  presented  to  the  court,  and  we  shall  now  pro- 
3  dispose  of  the  same.  It  appears  that  some  time  in 
(about  the  19th,)  1888,  A.  E.  Guy  was  appointed  by 
Jge  of  the  district  court  in  the  supposed  or  intended 
•  Ott  &  Tewksbury  et  ai.  v.  D.  P.  Doak,  J.  H.  Allen, 
,  P.  Allen,  et  al.,  a  receiver  to  take  charge  of  the  estate 
operty  of  said  Allen  &  Allen.     At  that  time,  however, 
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no  such  case  had  any  existence.  On  May  9,  1888,  the  sup- 
posed receiver  obtained  leave  of  the  judge  of  the  district  court 
to  commence  this  present  action  of  replevin  against  Doak  and 
A.  T.  Irvin.  On  May  14,  1888,  the  intended  action  of  Ott 
&  Tewsbury  against  Doak,  Allen,  Allen,  and  others,  and 
the  present  action  of  Guy,  receiver,  against  Doak  and  Irvin, 
were  commenced.  On  July  30,  1888,  Doak  and  Irvin  and 
others  presented  a  motion  to  the  judge  of  the  district  court 
to  remove  the  receiver,  Guy,  in  the  aforesaid  case  of  Ott  & 
Tewksbury  against  Doak,  Allen,  Allen,  and  others,  and  this 
motion  was  duly  heard  and  considered,  and  was  overruled. 
On  October  18,  1888,  a  trial  was  had  in  this  replevin  case 
before  the  court  without  a  jury,  and  at  the  close  of  the  plain- 
tiflfs  (Guy's)  evidence  a  demurrer  thereto  was  interposed  by  the 
defendants,  Doak  and  Irvin,  and  on  October  20, 1888,  the  de- 
murrer was  sustained.  Afterward  evidence  was  introduced, 
and  judgment  was  rendered  in  favor  of  the  defendant  Doak, 
and  against  the  receiver,  Guy,  for  a  return  of  the  property, 
or,  in  case  a  return  could  not  be  had,  then  for  the  value  thereof, 
found  to  be  $4,977,  and  interest,  $145.15,  and  damages, 
1737.33 — total,  $5,859.48;  and  judgment  was  also  rendered 
in  favor  of  both  the  defendants,  Doak  and  Irvin,  against  the 
plaintiff,  Guy,  for  costs  of  suit.  The  journal  entry  of  the 
district  court  showing  these  last- mentioned  proceedings  reads, 
so  far  as  it  is  necessary  to  quote  the  same,  as  follows : 

"And  thereafter,  on  the  20th  day  of  October,  1888,  it  being 
also  one  of  the  judicial  days  of  said  term  of  court,  the  court, 
after  listening  to  the  argument  of  counsel,  and  being  fully  ad- 
vised in  the  premises,  considers,  orders,  and  adjudges,  that  said 
demurrer  be  sustained ;  to  which  ruling  plaintiff  excepted  at 
the  time,  and  the  exception  was  allowed  by  the  court.  And 
thereupon,  and  upon  said  20th  day  of  October,  1888,  the  de- 
fendant D.  P.  Doak  introduces  testimony  as  to  the  value  of 
the  property  taken,  and  as  to  damages  to  said  defendant  re- 
sulting from  the  taking  and  detention  thereof  by  the  plaintiff, 
and  the  plaintiff  introduces  testimony  on  the  same  matters. 
And  after  listening  to  the  argument  of  the  counsel,  and  being 
fully  advised  in  the  premises,  the  court  finds  for  the  defend- 
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ants,  D.  P.  Doak  and  A.  T.  Irvin,  and  against  the  plaintiff, 
and  that  defendant  D.  P.  Doak  is,  and  at  the  time  of  the  com- 
mencement of  this  action  was,  the  owner  and  entitled  to  the 
immediate  possession  of  the  property  described  in  the  affidavit 
for  replevin  for  plaintiff,  and  for  the  property  obtained  by 
plaintiff  under  the  order  of  delivery  issued  in  said  action ; 
that  plaintiff  under  said  order  of  delivery,  on  the  16th  day  of 
May,  1888,  obtained  possession  of  the  property  enumerated 
in  the  following  schedule,  and  that  the  value  of  said  property 
at  the  time  of  its  passing  into  the  possession  of  plaintiff  was 
as  shown  in  said  schedule,  by  the  figures  placed  opposite  each 
item  of  property.  [Here  follows  schedule.]" 

The  certificate  of  the  judge  of  the  district  court  appended 
to  the  case-made  and  brought  to  this  court  also  states  that  the 
case  contains  all  the  evidence  "  except  evidence  as  to  value  of 
property  given  after  the  demurrer  was  sustained.'^  It  also  ap- 
pears that  this  case  was  decided  in  the  court  below  upon  the 
theory  that  Guy  had  no  possible  interest  in  the  property  in 
controversy,  and  therefore  that  the  defendants  did  not  need  to 
prove  any  interest  in  themselves,  but  only  to  prove  the  value 
of  the  property  and  damagesy  and  this  is  probably  all  that 
they  did  prove.  This  we  infer  from  the  fact  that  no  evidence 
is  found  in  the  record  showing  what  their  interest  in  the  prop- 
erty was,  except  possibly  that  they  were  mortgagees  thereof, 
with  a  possible  mortgage  claim  against  the  property  of  about 
$1,808 ;  and  no  evidence  is  found  in  the  record  introduced  by 
themselves  showing  that  they  had  any  right  to  the  property 
or  any  right  to  the  possession  thereof.  We  infer  from  the 
foregoing  that  no  evidence  was  introduced  by  the  defendants 
at  all  nor  by  either  party  after  the  demurrer  to  the  evidence 
was  sustained,  except  evidence  "  as  to  the  valv^  of  the  property 
taken  and  as  to  damages.'^ 

It  is  claimed  by  the  defendants  that  Guy  had  no  interest  in 
the  property  when  he  commenced  this  action  of  replevin  as 
receiver,  for  the  reason  that  when  he  commenced  the  action  he 
was  not  a  receiver  at  all ;  and  this  for  the  reason  that  when  he 
was  appointed  receiver  the  judge  of  the  district  court  appoint- 
ing him  had  no  power  or  jurisdiction  to  make  the  appointmcDt ; 
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and  this  for  the  reason  that  at  that  time  no  action  was  pending 
in  which  a  receiver  could  be  appointed.  To  this  extent  we 
think  the  decision  of  the  district  court  extended,  and  to  this  ex- 
tent we  think  its  decision  was  correct,  and  this  court  so  held  in 
its  former  decision  in  this  case.  (Ante,  p.  236.)  But  there  is 
still  another  element  involved  in  this  case.  When  the  defend- 
ants and  others  appeared  before  the  judge  of  the  district  court, 
after  the  receiver  was  appointed  and  after  this  action  was  com- 
menced, and  before  the  trial  therein  was  had,  and  moved  the 
L  Receiver-  J"^g^  ^  rcmovc  the  rcccivcr,  which  motion  was 
betoreiSiSn  Overruled,  we  think  such  proceeding  had  the  effect 
brought.  ^  make  the  receiver  such  from  that  time  on,  as  be- 
tween the  parties.  As  giving  some  support  to  this  proposition, 
we  would  refer  to  the  cases  relating  to  voluntary  appearances. 
{Cohen  v.  Trowbridge,  6  Kas.  386;  Carver  v.  SheUy,  17  id.  472.) 
But  the  decision  of  this  proposition  does  not  depend  upon  any 
voluntary  appearance  on  the  part  of  the  defendants,  or  upon 
any  waiver  by  them  of  previous  irregularities;  for  at  the  time 
of  their  appearance,  and  at  the  time  when  they  made  the  mo- 
tion to  remove  the  receiver,  and  at  the  time  when  their  motion 
was  overruled,  the  district  court,  or  the  judge  thereof,  had  the 
unquestioned  right  and  the  power  to  appoint  a  receiver  with- 
out appearance  or  waiver  by  them  and  without  notice  to  them. 
(See  former  opinion  in  this  case.)  And  by  the  order  of  the  judge 
overruling  their  motion  to  remove  the  receiver  the  judge  un- 
doubtedly intended  that  the  receiver  should,  from  that  time  on, 
act  as  and  be  the  receiver  in  the  aforesaid  case  of  Ott  &  Tewks- 
bury  et  al.  v.  Doak,  Allen  &  Allen,  et  al.,  and  be  such  receiver 
for  the  estate  and  property  of  the  said  Allen  &  Allen,  which  in- 
cludes the  property  in  controversy.  And  this  action  on  the 
part  of  the  judge,  with  his  aforesaid  intention,  was  equivalent 
to  making  a  new  appointment  of  Guy  as  receiver.  The  order 
overruling  the  motion  to  remove  the  receiver  still  stands  unre- 
versed and  in  full  force.  If  the  foregoing  is  correct,  then  Guy, 
from  that  time  on,  and  at  the  time  of  the  trial  of  this  case,  was 
receiver,  and  had  some  interest  in  the  property  in  controversy. 
If,  however,  at  the  time  of  the  trial,  he  had  had  no  interest  in 

24  -47XA8. 
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the  property,  then  the  jadgmeot  of  the  court  below  giving  the 
property  or  its  full  value  to  Doak  would  of  course  have  been 
correct  and  could  not  be  disturbed.  {HaU  v,  JenneaSy  6  Kas. 
366,  366.)  But  as  it  was  shown,  as  we  now  think,  that  Guy 
was  receiver  and  did  have  some  interest  in  the  property  at  the 
time  of  the  trial,  it  then  devolved  upon  the  defendants,  Doak 
and  Irvin,  to  show  just  what  interest  they  had,  for  they  had 
no  right  to  recover  from  the  plaintiff,  Guy,  who  had  the  prop- 
erty in  his  possession  and  some  interest  therein  more  than  their 
own  special  interest  in  the  property. 

It  is  a  universal  principle  in  replevin  that  where  each  of 

the  parties  has  an  interest  in  the  property,  and  the  party  not 

having  the  possession  thereof  at  the  time  of  the 

mSBure^re-  trial   rccovcrs  in  the  action,  he  should  recover 

ooTery, 

from  the  other  party,  as  value,  only  the  value  of 
his  own  special  interest  in  the  property  and  not  the  actual 
value  thereof.  {Wolfley  v.  Rising y  12  Kas.  535;  Shahan  v. 
Smith,  38  id.  474;  Friend  v.  Greeny  43  id.  167.)  In  the 
present  case  we  suppose  that  the  defendants,  Doak  and  Irvin, 
were  mortgagees,  and  that  the  amount  of  their  claim  against 
the  property  was  about  $1,808;  while  the  judgment  which 
they  obtained  was  for  a  return  of  the  property  or  the  value 
thereof,  $4,977;  and  interest,  $146.1 5;  and  damages,  $737.33 
— total,  $5,869.48.  It  may  be  that  the  defendants'  interest  in 
the  property  is  much  greater  or  much  less  than  $1,808,  but  it 
can  hardly  be  said  that  they  showed  it  to  be  greater.  In  fact, 
as  we  construe  the  record  brought  to  this  court,  the  defend- 
ants did  not  attempt  to  show  their  interest  in  the  property, 
but  simply  showed,  after  the  demurrer  to  the  plaintiff's  evi- 
dence was  sustained,  what  the  value  of  the  property  was,  and 
what  the  damages  were.  Although  the  plaintiff  failed  to  show 
that  he  had  any  right  at  the  time  of  the  commencement  of  the 
replevin  action  to  commence  the  same,  yet  he  showed  that  by 
subsequent  proceedings  he  in  fact  obtained  an  interest  in  the 
property.  It  is  admitted  that  the  property  belonged  to  Allen 
&  Allen.  And  he  showed  that  by  the  ratification  on  July 
30,  1888,  of  his  prior  appointment  as  receiver  of  the  Aliens' 
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estate,  in  the  case  of  Ott  &  Tewksbury  et  al.  against  Doak  and 
the  Aliens  and  others,  he  obtained  an  interest  in  the  property; 
and  therefore,  while  the  defendants  had  the  right  to  defeat  his 
action  of  replevin,  because  he  commenced  it  when  he  had  no 
right  to  do  so,  yet  they  had  no  right  to  a  return  of  the  prop- 
erty, or  the  value  thereof,  unless  they  showed  that  they  had 
some  interest  therein.  And  in  that  event  they  could  obtain  a 
judgment  as  to  the  value  thereof  only  for  the  actuai  vcUiie  of 
their  own  special  interest  therein.  This  we  think  follows  from 
§§184  and  185  of  the  civil  code.  Under  §  184  of  the  civil 
code,  they  had  the  right  to  show  that  they  had  a  right  to  the 
property,  and  a  right  to  the  possession  thereof;  and  under  §  185 
they  then  had  the  right  to  obtain  a  judgment  iu  the  alterna- 
tive for  a  return  of  the  property  to  them,  or  for  the  value  of 
their  special  interest  therein  in  case  a  return  of  the  property 
could  not  be  had,  and  also  damages. 

We  think  that  justice  demands  that  this  case  should  be  re- 
turned to  the  district  court  for  a  new  trial.  There  is  nothing 
m  the  record  that  shows  that  the  defendant  Doak  is  entitled 
to  any  such  enormous  judgment  as  he  obtained  in  the  replevin 
action;  and,  as  we  construe  the  record,  there  could  not  have 
been  any  evidence  introduced  in  the  case  that  would  entitle 
him  to  any  such  enormous  judgment,  and  in  all  probability  no 
such  evidence  was  introduced,  and  he  is  not  entitled  to  any  such 
judgment;  but  if  he  is,  he  can  show  it  on  a  subsequent  trial. 

We  think  the  motion  for  the  rehearing  should  be  allowed, 
the  judgment  of  the  court  below  should  be  reversed,  and  the 
cause  remanded  for  further  proceedings,  and  it  is  so  ordered. 

All  the  Justices  concurring. 
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W.  H.  HuRD  V.  Mary  H.  Simpson  et  al. 


47    ;j72i 

I  47   372  HuBBAND  AND  WiFE — AoUon — Misjoinder — Joint  Judgment    Where  a 

'  hosband  and  wife  sell  and  convey  jointly  and  by  a  joint  deed  certain 

fi   549I  real  estate  to  H.  for  the  joint  consideration  of  $5,650,  and  afterward 

71   5S3|  the  grantors  commence  a  joint  action  against  H.  for  the  pnrohase- 

|'47     372  price  of  the  land,  and  the  petition  states  and  shows  a  joint  oanee  of 

action  for  the  pnrchase-price  of  the  land,  and  no  qneetion  is  raised 
as  to  a  misjoinder  of  causes  of  action  or  of  parties  by  either  a  de- 
murrer or  «n  answer,  bnt  on  the  trial  it  appears  that  each  of  the 
plaintiffs  owned  a  separate  portion  of  snch  real  estate,  and  the  trial 
conrt  rendered  a  joint  judgment  in  favor  of  the  plaintiffs  and  against 
the  defendant  for  the  amount  of  the  pnrchase-price  still  remaining 
due  and  unpaid,  held,  not  error. 

Motion  for  Rehearing, 

The  material  facts  appear  in  the  opinion,  filed  November 
7,  1891. 

Oeo.  E,  McMahon,  for  the  moUon. 
Shepard,  Orove  &  Shepardy  contra. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.:  This  was  an  action  brought  by  Mary  H. 
Simpson  and  R.  J.  Simpson,  wife  and  husband,  against  W.  H. 
Hurd,  to  recover  the  sum  of  $5,650,  claimed  to  be  due  to 
them  as  the  purchase-price  of  certain  real  estate  sold  and  con- 
veyed by  them  to  the  defendant.  The  petition  stated  and 
showed  a  joint  cause  of  action  in  favor  of  the  plaintiffs  and 
against  the  defendant  for  the  purchase-price  of  the  land.  It 
appeared  on  the  trial,  however,  that  although  the  sale  and  con- 
veyance was  by  a  single  deed  executed  by  both  the  plaintiffs 
jointly,  for  a  j6int  consideration  of  $5,650,  yet  that  each  of 
the  plaintiffs  owned  a  separate  portion  of  the  real  estate  con- 
veyed, and  it  is  therefore  now  claimed  that  each  had  a  separate 
cause  of  action,  and  that  the  two  together  did  not  have  a  joint 
cause  of  action,  and  therefore  could  not  maintain  this  action 
for  the  purchase-price,  nor  for  any  portion  thereof.      This 
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questioD,  however,  was  Dot  raised  in  the  court  below  by  either 
a  demurrer  or  an  answer,  and  hence,  in  our  former  decision  in 
this  case,  {ante,  p.  245 ;  same  case,  26  Pac.  Rep.  465,)  it  was 
held  that  the  question  of  misjoinder  was  waived,  and  that  the 
plaintiffs  might  therefore  recover  in  the  action  jointly  for 
whatever  might  still  remain  due  of  the  purchase-price  of  the 
land,  which  the  court  below  found  to  be,  principal  and  inter- 
est, $2,240.57;  and  the  court  below  rendered  a  joint  judgment 
in  favor  of  the  plaintiffs  and  against  the  defendant  for  this 
amount. 

Of  course  this  court  did  not  intend  to  hold  in  our  former 
decision,  and  would  not  hold  if  the  question  were  properly 
raised,  that  where  each  of  two  persons  has  a  separate  cause  of 
action,  such  two  persons  together  might  maintain  a  joint  action 
to  enforce  their  separate  causes  of  action.  {Hudson  v.  CommWa 
of  Atchison  Co.,  12  Kas.  140;  Swenson  v.  Plow  Go.,  14  id.  387; 
Palmer  v.  WaddeU,  26  id^  352;  Dobbs  v.  Stauffer,  24  id.  127, 
128;  Jeffers  v.  Forbes,  28  id.  174;  McGrath  v.  OUy  of  New- 
ton, 29  id.  365;  CUy  of  EUmorth  v,  RossUer,  45  id.  237.) 

Separate  causes  of  action  in  favor  of  separate  individuals 
cannot,  in  the  nature  of  things,  constitute  a  single  cause  of 
action  or  a  joint  cause  of  action,  or  a  cause  of.  action  in  favor 
of  any  two  or  more  or  all  of  the  several  plaintiffs.  But  such 
causes  of  action  are  nevertheless  causes  of  action  in  favor  of 
the  separate  plaintiffs,  and  are  not  nullities.  Nor  would  this 
court  hold  that  a  misjoinder  of  parties  or  an  excess  of  parties 
would  constitute  a  defect  of  parties.  {McKee  v.  Eaton,  26 
B[as.  226.)  Nor  would  this  court  hold  that  a  demurrer  would 
lie  in  any  case  for  a  misjoinder  of  parties.  (Civil  Code,  §  89 ; 
Tovm  Co.  V.  Maris,  11  Kas.  147.)  But  this  court  intended  to 
hold  by  our  former  decision  in  this  case,  and  now  holds,  that 
under  the  facts  of  this  case  and  the  provisions  of  the  civil 
code  the  defendant  below,  plaintiff  in  error,  so  waived  any 
Hnaband  and  qucstiou  of  misjoinder  which  might  possibly  be  in 
m53S^52r  the  case  that  the  court  below  did  not  err  as  against 
Joint  Judgment,  ^j^^  defendant  in  rendering  a  joint  judgment,  as 
it  did  upon  the  facts  of  the  case^  in  favor  of  the  plaintiffs  and 
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against  the  defendant  for  the  amount  of  the  purchase-price 
of  the  land  still  remaining  due;  and  therefore  this  court  now 
holds  that  the  motion  for  a  rehearing  in  this  case  should  be 
overruled.  Under  §  35,  article  4,  of  the  civil  code,  "all  per- 
sons having  an  interest  in  the  subject-matter  of  the  action  and 
in  obtaining  the  relief  demanded  may  be  joined  as  plainti^, 
except  as  otherwise  provided  in  this  article;"  and  §37  of  the 
same  article  provides  as  follows : 

"Sec.  37.  Of  the  parties  to  the  action,  those  who  are  united 
in  interest  must  be  joined^  as  plaintiffs  or  defendants;  but  if 
the  consent  of  one  who  should  have  been  joined  as  plaintiff 
cannot  be  obtained,  he  may  be  made  a  defendant,  the  reason 
being  stated  in  the  petition." 

And  under  §  83,  article  7,  of  the  civil  code,  "the  plaintiffs 
inay  unite  several  causes  of  action  in  the  same  petition ; "  but, 
in  order  that  they  may  do  so,  these  ^^ causes  of  action"  most 
all  belong  to  one  of  the  several  classes  of  actions  mentioned  in 
said  section,  ^'and  mv^t  affect  ail  the  parties  to  the  axMony  ex- 
cept in  actions  to  enforce  mortgages  or  other  liens."  Now, 
where  each  of  two  plaintiffs  has  a  separate  cause  of  action,  the 
separate  cause  of  action  of  one  of  the  plaintiffs  would  certainly 
not  in  any  manner  affect  the  other  plaintiff;  hence,  under  said 
§  83  of  the  civil  code,  such  two  separate  ^^ causes  of  action^^ 
could  not  be  united  in  one  and  the  same  action.  But  if  they 
should  be  so  united,  then  there  would  be  an  improper  joinder 
of  causes  of  action.  (Jeffers  v.  Forbes,  28  Kas.  174.)  And  the 
question  whether  they  could  be  so  united  or  not  might  prop- 
erly be  raised  by  a  demurrer  to  the  petition,  where  the  facts 
showing  the  same  appear  upon  the  face  of  the  petition.  (Civil 
Code,  §  89,  subdiv.  5;  Jeffers  v.  Forbes,  28  Kas.  177;  Barnes 
V.  Oily  ofBeloit,  19  Wis.  93;  Newcomb  v.  Horion,  18  id.  566. 
Also,  in  the  same  connection,  see  Fuller  v.  Fuller,  5  Hun,  595 ; 
Fisher  v.  Hall,  41  N.  Y.  416.)  In  the  opinion  of  the  court 
in  case  of  Jeffers  v.  Forbes,  supra,  delivered  by  Mr.  Justice 
Brewer,  the  following,  among  other  language,  is  used : 

"  The  first  ground  of  demurrer,  as  heretofore  stated,  is,  that 
several  causes  of  action  were  improperly  joined ;  and  the  con- 


Digitized  by  VjOOQ iC 


JULY  TERM,  1891.  375 

Opinion  of  the  Court. 

teotion  is^  that  the  setting  aside  of  each  of  the  six  several  deeds 
from  the  plaintiffs  to  the  defendant,  W.  H.  Forbes,  was  a  sep- 
arate and  independent  cause  of  action,  in  which  only  the  grantor 
in  such  deed  had  any  interest.  .  .  .  We  think  the  con- 
tention of  the  defendants  in  error  is  correct,  and  that  the  ruling 
of  the  district  court  must  be  sustained  on  this  ground.  [Such 
ruling  of  the  district  court  was,  that  the  demurrer  should  be 
sustained.]  ...  As  each  grantor  is  alone  interested  in 
obtaining  the  cancellation  of  his  own  deed,  and  as  all  the  other 
plaintiffs  would  be  improper  parties  in  an  action  brought  by 
the  one  alone  to  set  aside  his  individual  deed,  so  where  all  the 
parties  unite  in  an  action  to  have  set  aside  six  several  deeds  by 
separate  grantors  conveying  separate  interests,  they  unite  six 
several  causes  of  action  in  one  suit,  and  six  several  causes  of 
action  in  each  of  which  only  a  portion  of  the  plaintiffs  is  in- 
terested. .  .  .  We  conclude,  then,  that  upon  this  ground 
the  ruling  of  the  district  court  is  correct,  and  must  be  affirmed. 
We  might  stop  here,  but  inasmuch  as  under  §  92  of  the  civil 
code  the  court,  upon  the  application  of  the  plaintiffs,  must  al- 
low them  to  file  separate  petitions  for  the  different  causes  of 
action,  it  is  due  to  the  parties  that  we  should  examine  further, 
and  determine  whether  the  second  ground  of  demurrer,  namely, 
that  the  petition  does  not  state  facts  enough  to  constitute  a  cause 
of  action,  is  sustainable.'^ 

In  the  case  of  Barnes  v.  City  of  Bdoit,  supra,  the  supreme 
court  of  Wisconsin,  in  holding  that  a  demurrer  to  the  com- 
plaint upon  the  ground  that  several  causes  of  action  were  im- 
properly joined  would  lie,  used  the  following,  among  other 
language : 

"  But  the  complaint  in  the  action  sets  forth  separate  causes 
of  action,  one  in  favor  of  each  plaintiff,  without  being  separately 
stated ;  and  if  so,  several  causes  of  action  are  improperly  united. 
The  counsel  for  the  respondents,  however,  maintains  that  dif- 
ferent causes  of  action,  within  the  meaning  of  §5,  ch.  125, 
R.  8.,  are  improperly  united  only  where  there  are  in  the  same 
complaint  causes  of  action  of  the  different  classes  mentioned  in 
§  29  of  the  same  chapter ;  as,  for  instance,  where  the  complaint 
contains  one  count  in  tort  and  another  on  contract;  and  that 
where  there  are  several  causes  of  action,  to  wit,  one  in  favor 
of  each  of  several  plaintiffs,  in  the  same  complaint,  and  all  of 
the  same  class,  the  remedy  is  not  by  demurrer,  but  by  motion. 
He  cites  several  cases  to  this  point,  but  they  are  all  cases  where 


Digitized  by  VjOOQ IC 


376  SUPREME  COURT  OF  KANSAS. 

Hard  ▼.  Simpson. 

several  causes  of  action  in  favor  of  all  the  plaintiffs,  ejecting 
all  the  parties  J  and  which  might  be  united  in  the  same  complaiDt, 
were  not  separately  stated.  But  in  this  case  each  separate 
cause  of  action  does  not  affect  all  the  parties  to  the  action,  and 
they  could  not  be  united  without  violating  the  provisions  of 
§  29,  aforesaid.  In  other  words,  the  plaintiffs  have  no  common 
pecuniary  interest.  The  complaint  would  have  been  held  bad 
before  the  code  for  multifariousness." 

In  the  case  of  Fuller  v.  Fidler,  supra,  the  following  was  de- 
cided : 

"Where,  upon  the  trial  of  an  action  brought  by  two  plain- 
tiffs to  recover  for  the  conversion  of  a  team  of  oxen,  it  ap- 
peared that  each  of  the  plaintiffs  owned  one  of  the  oxen,  heldy 
that  a  motion  for  a  nonsuit  of  both  of  the  plaintiffs,  on  the 
ground  that  they  had  brought  a  joint  action  and  shown  a  sev- 
eral interest,  was  properly  denied.*^  (Syllabus.) 

In  the  case  just  cited,  the  case  of  Simar  v.  Oanaday,  53  N.  Y. 
298,  is  referred  to,  which  decides  as  follows : 

"A  misjoinder  of  parties  plaintiff*  is  not  a  ground  for  dis- 
missal of  the  complaint  as  to  all  the  plaintiffs,  if  either  has 
shown  that  he  has  a  good  cause  of  action.  In  such  case  the 
motion  must  be  for  dismissal  of  the  complaint  of  the  plain- 
tiff'in  whom  no  right  of  action  appears."  (Syllabus.) 

In  the  case  of  Fisher  v,  Hall^  supra,  the  plaintiffs  were  the 
children  and  their  husbands  and  the  grandchildren  of  Geoi^ 
Fisher.  Their  action  was  for  the  recovery  of  certain  undivided 
interests  in  real  property,  and  they  brought  their  action  as  devi- 
sees under  the  last  will  and  testament  of  Leonard  Fisher,  the 
father  of  George,  by  which  will  Leonard  devised  to  Geoi^ 
the  property  in  question,  with  other  property,  in  trust  for  the 
use  of  George's  children  and  their  heirs.  The  plaintiffs  were 
only  a  portion  of  the  tenants  in  common  of  the  real  estate  in 
controversy,  and  not  all  of  such  tenants  in  common,  and  the 
case  was  decided  upon  the  theory  that  such  an  action  could  be 
rightfully  maintained  only  by  each  tenant  in  common  sepa- 
rately, or  by  all  the  tenants  in  common  jointly,  and  not  by 
simply  a  portion  of  the  tenants  in  common.  A  judgment, 
however,  in  favor  of  the  plaintiffs,  who  were  only  a  portion 
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of  the  tenants  in  common,  was  affirmed  upon  the  grounds 
stated  in  the  following  language  contained  in  the  opinion  of 
the  court,  to  wit : 

''As  tenants  in  common,  representing  less  than  the  aggre- 
gate common  interests  in  the  estate,  the  plaintiffs  probably 
would  have  been  unable  to  have  maintained  a  joint  action,  if 
that  objection  had  been  taken  in  time.  .  .  .  But  as  the 
facts  of  the  case  were  fully  stated  in  the  complaint,  showing 
that  the  plaintiffs  did  not  represent  all  the  common  interests 
in  the  estate,  if  any  objection  was  intended  to  be  taken  to  their 
right  to  maintain  the  action  on  the  account,  it  should  have 
b^n  presented  at  that  time.  By  answering  and  taking  issue 
on  the  case  alleged,  this  objection  was  waived,  and  it  became  the 
duty  of  the  court  to  try  and  determine  the  issue  as  it  had  been 
joined  by  the  pleadings.  If  any  objection  existed  to  the  f(yrm 
in  which  the  action  was  broughty  it  was  that  the  complaint  con- 
tained several  causes  of  action  which  had  been  impropeidy  united , 
and  that  should  have  been  raised  by  demurrer.  As  it  was  not, 
it  was  waived^  within  the  express  language  of  section  1^8  of  the 
code.     The  judgment  should  be  affirmed  with  costs." 

The  above  §  148  of  the  New  York  code,  together  with  §  147 
of  that  code,  corresponds  precisely  with  §  91  of  the  Kansas 
code,  hereafter  quoted. 

We  know  of  no  decision  by  any  court  of  last  resort  adverse 
to  any  of  the  foregoing  cases.  There  is  a  dictum^  however,  in 
the  case  of  Masters  v.  Freeman^  17  Ohio  St.  323,  which  comes 
near  it.  The  case  of  Bort  v.  Yaw,  46  Iowa,  323,  which  is  sup- 
posed to  be  strongly  against  the  above  views,  has  no  applica- 
tion whatever  to  this  case,  for  the  reason  that  under  the  statutes 
of  Iowa  a  demurrer  will  not  lie  on  the  ground  of  a  misjoinder 
or  improper  joinder  of  causes  of  action ;  nor  can  a  defendant 
ever  waive  anything  under  the  statutes  in  that  state  by  merely 
failing  to  file  such  a  demurrer  and  failing  to  raise  the  question 
specifically  by  answer.  The  contention  on  the  part  of  the  de- 
fendant below  would  seem  to  be  substantially,  that  where  two 
or  more  persons  commence  an  action  jointly,  they  must  allege 
and  prove  a  joiift  cause  of  action  in  favor  of  all  the  plaintiffs^ 
or  all  must  utterly  fail  in  their  action;  or,  in  other  words, 
their  contention  is  as  follows :  Where  two  or  more  persons 
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sue  jointly  for  anything,  as  for  the  purchase-prioe  of  land^ 
and  upon  the  trial  it  appears  that  each  is  entitled  to  a  part,  or 
that  one  or  more  of  the  number  and  not  all  is  entitled  to  a 
part  or  the  whole  and  the  others  not  entitled  to  anything,  then 
that  the  action  must  fail  as  to  each  and  all,  upon  the  principle 
that  a  cause  of  action  in  favor  of  each  or  any  one  or  more  of 
the  plaintiffs  less  than  all  is  not  a  cause  of  action  in  favor  of 
all.  This  would  certainly  be  a  harsh  rule,  especially  in  the 
light  of  §  396  of  the  civil  code,  which  provides  among  other 
things  that  '^judgment  may  be  given  for  or  against  one  or 
more  of  several  plaintiffs,  and  for  or  against  one  or  more  of 
several  defendants."  It  is  certainly  not  the  law  that  where 
two  or  more  sue  jointly  all  must  recover  jointly  or  all  utterly 
fail.  Mr.  Pomeroy,  in  his  work  on  Remedies  and  Remedial 
Rights  under  the  Code  Practice,  §41,  after  first  speaking  of 
the  equitable  theory  of  judgments,  then  uses  the  following 
language : 

"The  common-law  theory  of  the  judgment  was  in  every 
respect  different  from  this.  Based  upon  the  intensely  arbi- 
trary notion  of  joint  rights  and  obligations,  it  r^arded  the 
demand  of  co-plaintiffs  on  the  one  side,  and  the  liability  of 
co-defendants  on  the  other,  except  in  a  certain  well-defined 
class  of  cases,  as  a  unit,  as  utterly  incapable  of  being  severed, 
as  something  which  must  be  established  as  to  all  or  must  fail 
as  to  all  the  parties.  In  no  instance  was  affirmative  relief 
granted  to  the  defendant.  Recoveries  by  plaintiff  against 
plaintiff,  or  by  defendant  against  defendant,  were  unknown. 
Since  the  right  of  the  plaintiffs  or  the  liability  of  the  defend- 
ants was  conceived  of  as  one  and  indivisible,  the  recovery  must 
be  against  all  the  defendants  equally,  and  in  favor  of  all  the 
plaintiffs  alike.  As  a  general  rule,  therefore,  independent 
of  statute  and  of  the  few  excepted  cases,  the  judgment  in  a 
common-law  action  could  not  be  severed,  and  be  pronounced 
in  favor  of  some  plaintiffs  and  against  the  others,  nor  in  favor 
of  some  defendants  and  against  the  others.  No  principle  of 
the  common-law  procedure  was  more  firmly  established  than 
this ;  and  it  represented  all  the  technical  and  arbitrary  notions 
which  characterize  the  entire  system.  The  codes  are  unani- 
mous in  their  dealing  with  this  subject.  In  the  most  direct 
and  comprehensive  language  they  reject  these  narrow  dogmas 
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of  the  law,  and  establish  the  liberal  doctrines  of  equity,  which 
they  apply  to  the  civil  action  without  exceptiou  or  limitation. 
The  statutory  provisions  are  so  clear,  definite  and  certain  that 
no  reasonable  doubt  as  to  their  scope  and  meaning  is  possible. 
Although  the  purpose  of  the  law-makers  and  the  theory  of 
their  I^islation  are  so  plainly  expressed,  the  courts  have  hesi- 
tated and  halted  in  giving  effect  to  this  extent  and  in  carrying 
out  this  design.  The  change  made  in  the  ancient  order  oi 
things  is  so  radical  and  sweeping  that  judges  sometimes 
shrink  from  its  contemplation,  and  seem  to  regard  the  stat- 
ute as  though  it  could  not  mean  what  its  language  declares. 
This  evasion  or  ignoring  of  the  legislative  will  has  by  no 
means  been  universal.  In  many  states  the  courts  haVe  con-< 
formed  to  the  letter  and  the  spirit  of  the  codes,  and  have  by 
their  decisions  established  the  true  principles  which  can  and 
must  be  adopted  and  used  in  constructing  and  arranging  the 
practical  rules  of  procedure  that  regulate  the  recovery  of  judg- 
ments by  means  of  the  civil  action.'' 

There  are  cases  in  some  of  the  states  where  they  have  no 
code  like  ours,  or  where  the  code  is  ignored  and  the  common- 
law  rules  followed,  in  which  it  is  held  that  the  several  plain- 
tiffs in  an  action  must  all  recover  jointly  or  all  utterly  fail ; 
and  following  this  doctrine  it  is  further  held,  that  it  makes  no 
difference  how  many  causes  of  action  may  be  stated  in  the 
plaintiffs'  original  pleading  in  favor  of  one  or  more  of  the 
plaintiffs;  still  if  no  joint  cause  of  action  is  stated  in  favor  of 
all  the  plaintiffs,  the  pleading  may  be  demurred  to  upon  the 
ground  that  no  cause  of  action  at  all  is  stated  in  the  pleading. 
Such  can  hardly  be  the  law,  however,  in  any  state  like  this, 
where  all  the  distinctions  between  actions  at  law  and  suits  in 
equity  and  all  the  forms  of  all  such  actions  and  suits  are  abol- 
ished, and  where  we  have  in  their  place  only  one  form  of  ac- 
tion, which  is  called  a  civil  action,  (Civil  Code,  §  10,)  and 
where  "judgment  may  be  given  for  or  against  one  or  more 
of  several  plaintiffs,  and  for  or  against  one  or  more  of 
several  defendants."  (Civil  Code,  §  396.)  It  would  seem 
strange  that  a  petition  may  contain  several  causes  of  action 
and  yet  not  contain  one.  The  petition,  however,  in  the  pres- 
ent case  contains  only  one  cause  of  action,  and  that  is  a  joint 
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cause  of  action  in  favor  of  both  the  plaintiffs  and  against  the 
defendant  Where  a  petition,  however,  of  several  plaintiffs, 
which  sets  forth  several  causes  of  action,  one  in  favor  of  each 
of  two  or  more  of  the  plaintiffs,  but  none  in  favor  of  all  the 
plaintiffs,  which  is  not  the  present  case,  such  petition  may  be 
demurred  to  upon  the  ground  of  an  improper  joinder  of  causes 
of  actions.  (See  the  authorities  above  cited.)  The  argument 
is  this:  Section  83  of  the  civil  code  provides  for  the  joinder 
of  causes  of  actions,  but  provides  that  causes  of  action  can  be 
joined  only  where  they  all  ^^ affect. aU  the  parties  to  the  acUony 
except  in  actions  to  enforce  mortgages  or  other  liens."  If  the 
causes  of  action  attempted  to  be  joined  do  not  affect  all  the 
parties,  within  the  requirements  of  §  83,  then  there  is  an  im- 
proper joinder  of  causes  of  action,  and  §  89  of  the  civil  code 
provides  that  a  demurrer  will  lie  to  a  petition  where  "several 
causes  of  action  are  improperly  joined ; "  (subdiv.  5 ; )  and  §  91 
of  the  civil  code  then  provides  as  follows : 

"Sec.  91.  When  any  of  the  defects  enumerated  in  section 
89  do  not  appear  upon  the  face  of  the  petition,  the  objection 
may  be  taken  by  answer;  and  if  no  objection  be  taken,  either 
by  demurrer  or  answer,  the  defendants  shall  be  deemed  to  have 
waived  the  same,  except  only  the  objection  to  the  jurisdiction 
of  the  court,  and  that  the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action.'' 

Where  a  separate  cause  of  action  in  favor  of  each  of  the 
several  plaintiffs  is  stated  in  the  petition,  so  as  to  subject  the 
petition  to  a  demurrer  upon  the  ground  that  several  causes  of 
action  are  improperly  joined,  and  where  a  demurrer  upon  such 
ground  is  interposed  and  sustained,  then  the  proper  practice 
is  as  follows :  Each  of  the  plaintiffs  will  be  permitted,  upon  ap- 
plication, to  file  a  separate  petition  fo*r  his  or  her  own  cause  of 
action,  and  each  of  such  plaintiffs  will  then  be  permitted  to  sep- 
arately proceed  upon  his  or  her  own  separate  petition.  (Civil 
Code,  §  92 ;  Jeffers  v.  Forbes,  28  Kas.  180.)  In  all  probability, 
however,  each  of  the  plaintiffs  in  the  present  case  had  an  in- 
terest in  the  entire  amount  of  the  purchase-price  of  their  land, 
and  if  the  question  of  their  interests,  whether  joint  or  several, 
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had  beeD  properly  raised,  it  would  probably  have  been  shown 
and  found  that  their  interests  were  joint.  But  what  if  they 
were  not  joint?  What  harm  could  the  defendant  suffer  by 
paying  to  the  plaintiffs  jointly  just  what  he  owed  to  them  in 
severalty?  He  could  lose  nothing  by  such  a  transaction. 
But  he  did  not  need  to  litigate  with  them  jointly  if  their 
claims  were  really  separate,  unless  he  chose  to  do  so.  In  all 
cases  a  defendant  may  raise  the 'question  of  the  misjoinder  of 
the  separate  causes  of  action  of  several  plaintiffs,  either  by  de- 
murrer or  answer,  and  have  such  separate  causes  of  action  sep- 
arated and  litigated  separately.  But  if  a  defendant  chooses 
to  permit  such  separate  causes  of  action  to  be  litigated  together, 
he  should  not  complain  of  a  joint  judgment  against  him,  where 
there  can  be  no  complaint  against  it  except  that  it  is  joint. 
As  to  the  judgment,  see  Hall  v.  Jenneas,  6  Kas.  365.  It  might 
be  doubtful,  however,  in  this  case,  even  if  the  plaintiffs  were 
entitled  to  separate  portions  of  the  purchase-price  of  their 
land,  and  not  entitled  to  the  same  jointly,  and  even  if  the 
question  of  misjoinder  had  been  properly  raised  by  the  defend- 
ant, whether  he  could  have  defeated  the  plaintiffs'  joint  action. 
Section  28  of  the  civil  code  provides  that  "a  person  with  whom 
or  in  whose  name  a  contract  is  made  for  the  benefit  of  another 
.  .  .  may  bring  an  action  without  joining  with  him  the 
person  for  whose  benefit  it  is  prosecuted.''  In  this  case  the 
contract  was  made  with  both  the  plaintiffs  jointly;  it  was 
made  in  their  names  jointly,  and  upon  its  face  it  was  for  their 
benefit  jointly.  But  suppose  that  it  was  really  for  their  ben- 
efit severally :  then  may  they  not,  as  the  contract  was  made 
with  them  jointly  and  in  their  joint  names,  bring  the  action 
in  their  joint  names  for  the  benefit  of  themselves  severally  ? 
See  what  is  said  in  Walburn  v.  ChenauUy  43  Kas.  352,  358. 

Upon  the  facts  of  this  case,  and  with  our  views  of  the  law, 
it  is  the  opinion  of  this  court  that  the  judgment  of  the  court 
below  should  be  affirmed,  and  that  the  motion  for  the  rehear- 
ing should  be  overruled,  and  it  is  so  ordered. 

All  the  Justices  concurring. 
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Petition  of  Mike  Rabbitt,  for  a  Writ 
of  Habeas  Corpus. 

rinoiples  ennnoiated  and  decided  in  In  re  Shorty 
),  control  the  decision  in  this  case. 

Proceeding  in  Habeas  Corpus. 

ein,  filed  November  7,  1891,  states  the 


petitioner. 
ouDty  attorney,  and  Morse,  King  &  Moth, 


8  is  an  application  in  this  court  for  a  writ 
I  the  part  of  Mike  Rabbitt,  who  claims 
y  restrained  of  his  liberty  in  pursuance  of 
1  by  a  justice  of  the  peace  of  Kansas  City, 
n  to  imprisonment  in  the  county  jail  of 
or  the  period  of  three  months  for  the  of- 
carrying  a  deadly  weapon.  The  only 
it  is  claimed  that  the  imprisonment  is 
re  is  no  such  city  or  township  as  that  of 
and  this  for  the  reason  that  the  statute 
ty  was  organized  is  unconstitutional  and 
it  is  claimed  that  there  can  be  no  such 
the  peace  of  such  city  or  township,  and 
idgment  or  sentence  under  which  the  ap- 
I  of  his  liberty  is  absolutely  void.  We 
I  enunciated  and  decided  in  the  two  cases 
n  re  Cross,  ante.,  p.  250,  will  control  the 
See  also  the  authorities  therein  cited. 
Y  and  township  de  faoto,  if  not  de  jure. 
ider  valid  statutes  and  valid  laws — acts 
the  first  class — and  the  question  of  its 
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%al  organization  or  legal  existence  cannot  be 
manner. 
The  application  for  the  writ  of  hoAeaa  corpus 

Per  Curiam:  The  case  of  In  re  James  W 
tioner,  is  decided  adversely  to  the  petitioner  upoi 
authority  of  In  re  Rabbitt 


W.  W.  Guthrie  v.  Nicholas  And 

1.  Fbauds,  statute  of.  Section  6  of  the  act  for  the  pre^ 
and  perjnries  provides  that  '*no  action  shaU  be  brc 
charge  a  party  .  .  .  npon  any  contract  for  tl 
tenements,  or  hereditaments,  or  any  interest  in  or  c 
.  .  .  unless  the  agreement  upon  which  such  action 
or  some  memorandum  or  note  thereof,  shall  be  in  wi 
by  the  party  to  be  charged  therewith,  or  some  otb 
an  to  by  him  or  her  lawfully  aathorized.** 

2.  Wbtttkn  Mkm obandum,  Not  Enforced,  If  the  owne 
writing  or  memorandum,  wholly  executory,  agreeii 
land  therein  named  to  W.,  who  does  not  sign  by  I 
and  W.  does  not  take  possession  of  the  land,  or  ii 
make  part  performance,  W.  cannot  be  charged  in 
the  writing  or  memorandum  which  he  has  not  sign< 

3.  Fabt  Pbbfobmanob,  Insufficient  The  mere  paymen 
of  the  purchase-money  by  an  alleged  purchaser  to  ' 
of  is  not  a  sufficient  part  performance  to  take  th< 
statute  of  frauds. 

4.  Ai^LBGBD  I^UBOHASBB,  Not  Charged.  Although  a  w: 
dum  concerning  the  sale  of  real  estate,  signed  by  t 
of,  is  wholly  in  the  handwriting  of  an  alleged  pu 
name  is  introduced  in  the  body  of  the  instrument  as 
or  a  part  thereof,  yet  if  he  nowhere  signs  the  sai 
agent,  the  memorandum  is  not  sufficient  to  satis: 
frauds,  so  that  he  can  be  charged  thereby. 

Drror  from  Atchison  District  Com 

On  tfce  10th  day  of  July,  1888,  Nicholas  Am 
his  action  against  W,  W.  Outhrie^  to  recover  %] 
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terest  thereon  from  the  3d  day  of  June,  1888,  for  a  balance  of 
purchase-money  upon  the  following  written  memorandam: 

^'The  undersigned,  husband  and  wife,  owners  in  fee-simple, 
with  title  perfect  and  all  taxes  paid  up  to  and  including  1887, 
of  lot  8,  in  block  39,  old  Atchison,  city  of  Atchison,  Kas., 
hereby  bargain  to  sell  the  same  to  W.  W.  Guthrie  at  and  for  the 
price  of  $2,000,  $200  cash  in  hand  paid,  and  the  other  $1,800 
to  be  paid  three  months  from  date,  upon  surrender  of  possession 
of  said  property  in  condition  now  existing  and  the  furnishing 
of  an  abstract  of  title  showing  said  property  to  be  free  and  clear 
from  all  incumbrance  and  title  perfect,  and  thereon  to  execute 
and  deliver  deed  of  general  warranty,  with  usual  covenants,  to 
said  W.  W.  Guthrie,  his  heirs,  or  assigns. 

Dated  Atchison,  Kas.,  March  3,  1888. 

N.  Anderson, 
Sophie  Anderson." 

Indorsed  on  back :  "Nick  Anderson  and  wife,  lot  8,  bk.  39, 
to  W.  W.  Guthrie." 

Trial  had  before  the  court  with  a  jury,  at  the  September 
term,  1888.  Verdict  for  plaintiff  for  $1,852.50.  The  de- 
fendant  filed  his  motion  for  a  new  trial,  which  was  overruled. 
Judgment  was  entered  upon  the  verdict  in  favor  of  the  plain- 
tiff and  against  the  defendant  The  defendant  excepted,  and 
brings  the  case  here. 

W.  W.  &  W.  F.  GiUhrie,  for  plaintiff  in  error. 
Henry  EUiston,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  principal  question  for  determination 
in  this  case  is  whether  W.  W.  Guthrie,  the  alleged  purchaser 
of  the  land  or  lot  described  in  the  petition,  can  be  compelled 
to  pay  the  balance  claimed  to  be  due  upon  the  written  mem- 
orandum, dated  March  3,  1888,  and  signed,  "N.  Anderson" 
and  "  Sophie  Anderson."  It  appears  from  the  evidence  that 
Mr.  Guthrie  prepared,  or  caused  to  be  prepared,  the  memo- 
randum. It  is  an  executory  agreement  upon  the  part  of 
Anderson  and  wife,  and  not  a  completed  contract,  like  a  deed 
executed  and  delivered.     It  concerns  the  sale  of  land,  and  is 
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not  signed  by  Mr.  Guthrie,  but  by  Anderson  and  wife  only, 
the  owners  of  the  lot  Soon  after  the  signing,  Guthrie  paid 
the  Andersons  $200,  but  has  never  taken  possession  of  the 
lot,  or  accepted  any  deed.  When  the  Andersons  were  ready 
to  tender  the  deed  he  refused  the  same,  and  also  refused  to 
take  possession  of  the  lot.  Section  6  of  the  act  for  the  pre- 
1.  Frauds,  Stat-    veutiou  of  frauds  and  perjuries  provides  that  no 

°^**'*  action  shall  be  brought  to  charge  any  person  upon 

any  contract  for  the  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them,  unless  the  agreement 
upon  which  such  action  shall  be  brought,  or  some  memoran- 
dum or  note  thereof,  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  or  her  authorized.  The  agreement  or  memorandum 
referred  to  in  the  petition,  although  in  writing,  is  not  signed 
by  the  party  sought  to  be  charged  in  this  action.  The  objec- 
tion that  the  action  cannot  be  maintained  upon  the  writing  or 
memorandum  against  Mr.  Guthrie  is,  therefore, 

orandumTSS"  wcll  taken.  To  hold  a  party,  in  an  action  upon 
any  writmg  or  memorandum  for  the  sale  of  land, 
or  concerning  the  sale  of  land,  he  must  have  signed  or  author- 
ized the  same  to  be  signed.  The  party  charged  in  the  action 
is  the  one  who  must  have  signed.  It  was  said  by  this  court, 
in  Becker  v.  Masony  30  Kas,  701,  referring  to  contracts  or 
memorandums  for  the  sale  of  or  concerning  lands,  that — 

"  It  will  be  seen  that  the  statute  does  not  attempt  to  make 
parol  contracts  concerning  real  estate  void,  but  simply  provides 
in  substance  that  no  party  shall  be  'charged'  upon  them,  un- 
less the  contract,  or  some  note  or  memorandum  thereof,  has 
been  reduced  to  writing  *  and  signed  by  the  party  to  be  charged.' 
The  statute  merely  relates  to  the  proof  of  the  contract — pro- 
viding in  substance  that  the  contract  must  be  proved,  if  proved 
at  all,  by  some  written  note  or  memorandum  of  the  contract, 
signed  by  the  party  to  be  charged,  which  party  is  generally 
the  defendant  in  the  action.  .  .  .  The  contract  necessarily 
embraces  two  parties,  each  contracting  with  reference  to  the 
real  estate — either  of  whom  may  be  charged  upon  the  contract, 
if  the  contract  or  some  note  or  memorandum  thereof  is  reduced 
to  writing  and  signed  by  such  party.'' 

25— 47  KAS 
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Ross  V.  Allen,  45  Kaa.  231,  was  an  action  for  specific  per- 
formance against  Ross,  brought  by  Allen  to  compel  him  to  pay 
the  purchase-price  of  certain  lots  which  it  was  alleged  had  been 
bought  by  him,  and  $100  paid  thereon.     In  that  case,  the  re- 
ceipt or  memorandum  was  signed  by  J.  M.  Allen,  agent 
Allen  was  in  fact  the  agent  for  his  wife,  Mrs.  Allen,  the  owner 
of  the  lots.     Judgment  was  rendered  in  the  district  court  in 
favor  of  Allen  and  against  Ross,  decreeing  a  specific  perform- 
ance of  the  contract,  and  requiring  Ross  to  pay  the  balance  of 
the  purchase-price  of  the  lots.     This  court  reversed  the  judg- 
ment for  various  reasons,  among  others,  that  "the  memoran- 
dum is  not  signed  by  Ross,  nor  by  anyone  for  him,  and  the 
omission  of  this  essential  is  of  itself  sufficient  to  defeat  the 
maintenance  of  the  action.^'     If  the  Andersons  desired  that 
Mr.  Guthrie  should  be  charged  by  the  writing  or  memoran- 
dum, they  should  have  required  him  or  his  agent  to  have  signed 
the  same.     The  Andersons,  who  signed  the  writing  or  memo- 
randum, are  bound  thereby,  and  could  not  set  up  the  statute 
in  bar.     Mr.  Guthrie  is  not  bound,  because  neither  he  nor  his 
agent  signed,  and  therefore  he  can  plead  the  statute.     At  one 
time  it  was  a  serious  question  whether  the  courts  would  specif- 
ically execute  a  writing  or  memorandum  concerning  lands, 
where  one  party  only  was  bound,  that  is,  where  only  one  party 
had  signed.     It  was  held  by  some  of  the  courts  that  in  such 
a  case,  the  writing  or  memorandum  not  being  mutually  bind- 
ing, one  party  ought  not  to  be  at  liberty  to  enforce  at  his  pleas- 
ure an  agreement  which  the  other  was  not  entitled  to  claim. 
But  the  authorities  now  agree  that  where  an  action  is  brought 
upon  a  writing  or  memorandum  for  or  concerning  the  sale  of 
land,  if  the  party  sought  to  be  chained  in  the  action  signed  the 
same  by  himself  or  agent,  he  is  liable  thereon,  and  he  cannot 
successfully  plead  as  a  defense  that  the  plaintiff  has  not  signed. 
To  the  party  sought  to  be  charged,  who  has  signed,  the  stat- 
ute is  no  defense.  {Hawkins  v.  Holmes,  1  P.  Wms.  770;  Cla- 
son  V.  Bailey,  14  Johns.  484-489;  Justice  v.  Lang,  42  N.  Y. 
493;  Fry,  Spec.  Perf.,  §497;  Waterman,  Spec.  Perf.,  §239; 
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Rogers  v.  Saunders^  16  Me.  92;  Sams  v.  Fripp,  10  Rich.  Eq. 
447.) 

In  several  of  the  states,  like  Wisconsin,  the  statute  differs 
from  ours.  In  Wisconsin,  and  some  other  states,  the  contract 
is  required  to  be  subscribed  by  the  party  by  whom  the  sale  is 
made.  Therefore  the  decisions  in  Wisconsin  and  the  states 
where  the  statute  differs  from  ours  are  not  applicable.  Several 
decisions  are  cited  by  the  counsel  for  plaintiff  below,  to  the  ef- 
fect that  a  parol  agreement  by  the  vendee  of  lan|d  to  pay  the 
purchase-price  or  consideration  mentioned  in  the  deed  is  bind- 
ing although  not  in  writing.  The  case  of  Nutting  v.  Dickin-' 
son,  8  Allen,  542,  is  one  of  those.  In  that  case  the  defendant 
accepted  the  deed,  thereby  obtaining  full  title  to  the  premises 
conveyed,  and  the  contract  was  wholly  executed  upon  the  part 
of  the  plaintiff,  who  sought  to  recover  the  consideration  of  the 
deed.  In  such  a  case,  the  promise  of  ^he  vendee  is  not  within 
the  statute. 

"  The  acceptance  of  the  deed  makes  it  a  contract  in  writing 
binding  upon  the  grantee,  just  as  the  acceptance  by  a  lessee  of 
a  lease  in  writing,  signed  only  by  the  lessor,  makes  it  a  writ- 
ten contract  binding  upon  such  lessee;  and  a  suit  can  be  insti- 
tuted on  it,  and  the  same  rights  be  maintained  as  though  it 
were  also  signed  by  the  grantee."  (Schumaker  v.  Sibert,  18  Kas. 
104;  Wood,  Frauds,  §§  222,  223;  WorraM  v.  Munn,  5  N.  Y. 
229;  Wilkinson  v.  Sootty  17  Mass.  249;  Davenport  v.  Mason, 
16  id.  86.) 

Where  a  deed  or  lease  is  executed  and  delivered,  the  seller 
or  lessor  has  fully  completed  his  part  of  the  contract,  and  the 
purchaser  or  lessee  has  not  only  the  written  deed  or  lease  in 
his  possession,  but  also  has  possession  or  right  of  possession 
of  the  land  deeded  or  leased.  (See,  also,  Aiken  v.  Nogle,  ante, 
p.  96.)  In  OartreU  v.  Stafford,  12  Neb.  545,  the  action  was 
by  the  vendee  against  the  vendor  for  a  specific  performance  of 
an  alleged  contract  for  the  conveyance  of  real  estate.  The 
vendor,  Mrs.  Stafford,  had  signed  certain  letters  agreeing  to 
sell.  Therefore,  in  that  case,  as  has  been  frequently  decided 
in  other  cases,  she  was  bound,  because  she  had  signed  the  let- 
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ters  or  agreement  and  was  the  party  to  be  charged.  The  ooart 
in  that  ease^  however,  did  not  decide  that  where  the  vendee 
does  not  sign  the  writing  or  memorandum  the  vendor  can  en- 
force the  writing  or  agreement  which  he  has  dgned.  The 
authorities  are  also  to  the  effect  that^  where  possession  is  taken 
or  other  part  performance  had  by  the  purchaser  or  vendee, 
such  acts  may  take  the  case  out  of  the  operation  of  the  stat- 
utes. But  this  case  does  not  come  within  that  class.  The 
mere  payment  of  $200  by  Mr.  Guthrie  to  the  owners  of  the 
lot  described  in  the  petition  is  not  part  perform- 
*'  ance.'iMSS?"  aucc.     His  rcfusal  to  complete  the  contract  after 

cient.  ,  ^ 

paying  part  of  the  purchase-money  is  no  fraud 
upon  the  sellers,  but  his  loss.  (Fry,  Spec.  Perf.,  §  567.) 
Upon  the  trial,  the  court  charged  the  jury  that — 

"A  contract  for  the  conveyance  of  real  estate  is  not  binding 
and  valid  unless  the  same  is  reduced  to  writing  or  some  mem- 
orandum thereof,  and  signed  by  the  parties  to  be  charged  there- 
with. The  signing  of  the  contract,  however,  need  not  be  at  the 
end  of  the  contract,  and  it  need  not  be  formal.  It  may  be  at 
the  beginning  or  in  the  body  of  the  contract  by  one  party,  and 
signed  at  the  end  by  the  other.  Such  a  contract,  if  the  inser- 
tion of  the  name  at  the  b^inning  or  in  the  middle  or  any 
part  of  the  contract  is  intended  by  the  party  or  parties  as  the 
signature  of  said  party,  then  said  contract  would  be  as  binding 
as  if  the  signature  had  been  made  at  the  end  of  said  contract, 
if  such  signing  is  done  in  a  manner  and  under  such  circum- 
stances as  to  authenticate  the  contract  as  the  contract  of  such 
parties  so  signing.  And  in  this  case,  if  the  said  Guthrie  so 
inserted  his  name  or  caused  the  same  to  be  inserted  in  the 
body  of  the  contract  with  the  intention  of  binding  himself 
thereby,  and  intended  to  be  as  a  signature,  or  intending  to 
lead  the  plaintiff  to  believe  that  he  was  bound  thereby,  in 
either  case  the  contract  would  be  in  compliance  with  the  stat- 
ute of  frauds,  and  would  be  a  contract  in  writing  signed  by 
the  party  to  be  charged  therewith.  You  are  further  charged 
that,  if  in  this  case  you  find  that  the  defendant,  W.  W.  Guth- 
rie, prepared  the  contract,  or  caused  the  same  to  be  prepared 
upon  a  type-writer,  and  caused  his  name  to  be  written  therein 
as  a  party  to  said  contract,  this  will  operate  precisely  the  same 
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as  if  he  had  written  the  contract  himself  and  written  his  own 
name  therein/' 

The  jury^  among  others,  made  the  following  special  findings 
of  fact : 

"Ques.  10.  Was  any  agreement,  memorandum  or  note  in 
writing  of  the  contract,  upon  which  plaintiff  claims  in  this 
action,  signed,  other  than  by  the  plaintiff  and  his  wife?  Ans. 
Yes. 

'^Q.  11.  If  No.  10  is  answered  in  the  affirmative,  then  state 
where  such  signing  is  found  to  have  been  done  and  by  whom 
and  on  what  account?  A.  Such  signing  is  found  in  the  body 
of  the  contract,  by  direction  of  said  Guthrie." 

The  portions  of  the  charge  of  the  court  referred  to  are  in- 
applicable to  the  evidence  introduced,  and  the  forgoing  special 
findings  of  the  jury  are  unsupported  by  the  evidence.  The 
writing  or  memorandum  was  prepared,  or  caused  to  be  pre- 
pared, by  Mr.  Guthrie,  and  his  name  appears  in  the  body  of 
the  instrument  as  the  party  to  whom  the  Andersons  agreed  to 
sell.  But  this  is  not  equivalent  to  the  instrument  being  signed 
by  Mr.  Guthrie.  The  rule  is  stated  in  Wood  on  Frauds,  §  22, 
p.  61,  as  follows: 

''In  all  cases,  the  signature  must  be  such  as  amounts  to 
an  acknowledgment  by  the  party  that  the  agreement  is  his; 
consequently,  if  it  is  not  signed  by  him  or  his 
chMJ^  no?'"    agent,  authorized  as  provid^  by  the  statute,  al- 
though it  is  wholly  in  his  handwriting,  and  his 
Dame  appears  in  the  body  of  the  instrument,  it  is  not  sufficient 
to  satisfy  the  statute." 

Waterman  on  Specific  Performance  says  that  ''when  the 
name  of  the  party  is  introduced  in  the  body  of  the  instru- 
ment as  one  of  the  terms  of  the  agreement — as,  in  the  memo- 
randum for  a  lease,  in  the  words,  'the  rent  to  be  paid  to  A.,' 
it  does  not  amount  to  a  signature  by  A." 

In  the  case  of  Caton  v.  OatoUy  L.  R.,  2  H.  L.  127,  Lord 
Westbury  says:  "If  a  signature  be  found  in  an  instrument  in- 
cidentally only,  or  having  relation  and  reference  only  to  a  por- 
tion of  the  instrument,  the  signature  cannot  have  that  legal 
effect  and  force  which  it  must  have  in  order  to  comply  with 
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the  statute,  and  to  give  authenticity  to  the  whole  of  the  memo- 
randum/' (See,  also,  Fry,  Spec.  Perf.,  §§503-606;  Stoker 
V.  Moore,  1  Cox,  219;  Hawkins  v.  Holmes,  1  P.  Wms.  770.) 
If  Mr.  Guthrie  had  signed  his  name  at  the  bottom  or  the  top 
or  anywhere  upon  the  memorandum  after  it  had  been  written 
or  prepared,  or  directed  his  name  to  be  so  written  for  acknowl- 
edgment, then  it  might  be  held  that  such  a  signature  would 
satisfy  the  statute.  But  his  name  only  appears  (except  as 
hereinafter  referred  to)  in  the  body  of  the  instrument  as  one 
of  the  terms  or  a  part  thereof;  therefore  the  charge  of  the 
court  was  not  only  misleading  but  prejudicial,  and  the  findings 
of  the  jury  based  thereon  cannot  be  sustained. 

Finally,  it  is  claimed  that  Mr.  Guthrie  signed  the  memo- 
randum, because  in  paying  the  $200  he  gave  his  agent,  Mr. 
Storch,  a  check  which  reads  as  follows: 

"Atchison,  Kas.  March  3,  1888. 
"$200.  No.  17. 

"United  States  National  Bank. — Pay  to  Greo.  Storch  or  order 
two  hundred  dollars. 

[Signed]  W.  W.  Guthrie." 

Written  across  face:  "Lot  8,  block  39,  O.  A," 

This  was  indorsed  on  the  back  by  Geo.  Storch,  and  deliv- 
ered to  the  Andersons.  The  Andersons  collected  thre  $200 — 
the  amount  of  the  check.  Mr.  Storch  was  the  president  of 
the  bank  upon  which  the  check  was  drawn.  He  was  acting 
for  Mr.  Guthrie,  and  the  check  was  payable  to  his  order,  not 
to  the  order  of  the  Andersons.  It  was  not  a  writing  or  mem- 
orandum to  be  kept  or  retained  by  the  Andersons  or  by  Storch, 
the  payee,  but  it  was  an  order  or  check  upon  Mr.  Guthrie's 
deposit  in  the  United  States  National  Bank,  returnable  to  him 
in  the  usual  course  of  banking  business,  after  it  had  been  paid, 
when  he  should  settle  with  the  bank  concerning  his  account 
therein.     Mr.  Guthrie  testified  about  this  check,  as  follows: 

"This  memorandum  of  Mot  8,  block  39,  O.  A.,'  [upon  the 
check]  I  put  there  for  the  purpose  of  identifying  it;  this  was 
another  party's  matter,  and  I  had  drawn-  the  check  for  $200 
because  Mr.  Parker  was  not  in  the  city,  and  to  identify  what 
it  was  for  I  put  this  on  the  face  of  it,  and  that  is  the  reason 
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why  it  was  put  there;  neither  of  the  indorsements  was  put 
there  for  any  other  purpose  than  as  a  memorandum  to  identify 
the  paper  in  any  further  use  of  it/' 

The  signing  of  the  cheeky  with  the  words  and  figures  '^  lot 
8,  block  39,  O.  A./'  written  across  the  face  thereof,  was  not 
the  signing  of  the  memorandum  executed  by  the  Andersons. 
The  words  and  figures  seem  merely  to  have  been  used  to  indi- 
cate to  Mr.  Guthrie  the  purpose  for  which  he  gave  the  check. 
The  indorsement  on  the  back  of  the  written  memorandum  of 
March  3,  1888,  by  Mr.  Guthrie  was  after  the  same  had  been 
delivered  to  him,  and  was  put  thereon  by  him  when  placing 
it  among  his  papers  or  files  as  marks  of  identification  —  not 
as  an  acknowledgment,  or  as  any  authentication. 

The  judgment  of  the  district  court  must  be  reversed,  and 
the  cause  remanded. 

All  the  Justices  concurring. 


Peter  Ouson  v.  A.  G.  Nunnally,  as  Constable  of  Center 
Tovmshipy  Jewell  County ,  et  ai. 

1.  Jui>OMBHT — No  Legal  Existence,  Under  the  allegations  of  the  plead- 
ings, it  is  assumed  by  the  supreme  court  that  a  certain  judgment  of 
a  justice  of  the  peace  was  rendered  on  April  80,  1887,  and  set  aside 
and  a  new  trial  granted  on  May  4, 1887,  and  the  new  trial  was  set  for 
May  16,  1887;  and  upon  these  facts,  held^  that  after  May  4, 1887,  the 
judgment  of  the  justice  of  the  peace  had  no  legal  existence. 

2.  JusTiOB  OF  THE  PsAOS — Jurisdiction.  On  May  16, 1887,  the  parties 
appeared,  but  the  justice  of  the  peace  was  absent  from  his  office  and 
from  the  township,  and  nothing  was  then  done  in  the  case.  Heldy  That 
the  justice  of  the  peace  thereby  lost  all  jurisdiction  of  the  case. 

3.  Dbfumot  Jui>OMEEfT,  Not  Revived.  .  Afterward,  and  on  November  3, 
1887,  the  justice  of  the  peace  attempted  by  an  order  to  set  aside  and 
vacate  his  previous  order  setting  aside  and  vacating  the  judgment 
and  granting  a  new  trial;  but  held^  that  the  order  of  November  3, 
1887,  could  not  have  the  effect  to  revive  or  resuscitate  the  former  de- 
funct judgment. 
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4.  Void  Exboution — Collateral  AUack.  Afterward  an  execution  was 
iseaed  upon  the  Judgment  and  levied  opon  the  defendant's  property; 
but  held,  that  as  the  judgment  had  no  legal  existence  the  execution 
was  'itself  Toid,  and  could  be  attacked  collaterally  as  well  as  directly, 
and  its  enforcement  be  restrained  by  injunction. 

5.  No  Estoppel.  The  defendant  in  the  execution  gave  a  rede- 
livery bond  and  was  thereby  permitted  to  retain  the  possession  of 
the  property;  but  held^  that  by  giving  such  redelivery  bond  he  did 
not  estop  himself  from  afterward  asserting,  either  directly  or  collat- 
erally,  that  the  judgment  and  all  things  depending  upon  it  were  ab- 
solutely void. 

Error  from  Jewell  District  Court. 
The  material  facts  appear  in  the  opinion. 

J.  H.  Meohem,  for  plaintiff  in  error. 

T.  8.  Kirkpairioky  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  brought  in  the  district 
court  of  Jewell  county  on  December  13, 1887,  by  Peter  Olson 
against  N.  Lindgrove  and  A.  G.  Nunnally,  to  perpetually  en- 
join the  defendants  from  making  a  sale  of  certain  personal 
property  belonging  to  Olson  and  levied  on  by  the  defendant 
Nunnally  as  constable  of  Center  township,  in  said  county, 
under  an  execution  issued  by  J.  W.  McRoberts,  a  justice  of 
the  peace  of  said  township,  upon  a  supposed  judgment  in  favor 
of  Lindgrove,  as  the  judgment  creditor,  and  against  Olson,  as 
the  judgment  debtor.  The  plaintiff,  Olson,  in  his  petition  in 
the  district  court,  sets  forth  and  alleges  that  the  judgment 
upon  which .  the  execution  was  issued  was  rendered  on  April 
30,  1887,  and  he  attaches  a  certified  transcript  of  the  judg- 
ment and  the  proceedings  of  the  justice  of  the  peace  to  bis 
petition,  and  makes  them  a  part  thereof.  This  transcript 
shows  that  the  trial  before  the  justice  was  had  on  April  28) 
1887,  and  then  follow  these  words:  "After  hearing  argu- 
ments of  counsel  and  taking  the  matter  under  consideration 
until  April  30,  1887;^^  and  then  follows  the  justice's  judg- 
ment, which  is  entered  without  any  further  date  being  given. 
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OIsoo  further  allies  in  his  petition^  and  shows  by  the  tran- 
script, that  on  May  4, 1887,  sach  judgment  was  set  aside  and 
vacated  and  a  new  trial  granted,  upon  a  motion  made  by  him- 
self for  that  purpose,  upon  the  ground  of  newly-discovered 
evidence,  and  the  new  trial  was  set  for  May  16,  1887.  But 
it  is  also  allied  that  on  that  day  the  parties  appeared,  but 
the  justice  of  the  peace  was  absent  from  his  oiBce  and  from 
the  township,  and  nothing  further  was  done  in  the  case.  The 
transcript  also  shows  that  on  November  3,  1887,  the  justice 
of  the  peace  attempted  to  set  aside  and  vacate  his  previous 
order  setting  aside  and  vacating  the  aforesaid  judgment  and 
granting  a  new  trial,  for  the  reason  that  the  aforesaid  motion 
of  Olson^s  to  vacate  the  judgment  and  for  a  new  trial  was 
not  ^*  in  writing  as  agreed  upon.''  Upon  this  subject  Olson 
allies  in  his  petition  that  it  was  agreed  by  the  parties  at  the 
time  that  the  motion  might  be  made  orally.  Whether  Olson 
or  his  counsel  was  present  or  not,  or  had  any  notice  wheti  this 
last  order  of  the  justice  was  made  attempting  to  set  aside  his 
former  order  vacating  the  judgment  and  granting  a  new  trial, 
the  transcript  is  silent.  Other  allegations  are  contained  in 
the  petition,  not  necessary  to  be  stated  for  the  purposes  of  any 
question  now  presented  to  this  court.  This  petition  was  duly 
verified  by  affidavit.  The  defendants  answered,  setting  up 
the  aforesaid  judgment,  execution,  and  levy,  and  also  that  the 
defendant  gave  a  redelivery  bond,  on  account  of  which  he  was 
permitted  to  retain  the  possession  of  the  property  levied  on. 
The  defendants  also  allege  in  their  answer  that  the  aforesaid 
judgment  was  rendered  on  April  28,  1887,  and  that  Olson 
did  not  make  any  motion  for  a  new  trial  within  five  days 
thereafter;  and  they  attach  a  certified  transcript  of  the  judg- 
ment and  proceedings  of  the  justice  of  the  peace  to  their 
answer,  and  make  the  same  a  part  thereof.  This  transcript 
shows  precisely  the  same  as  the  one  attached  to  the  plaintiff's 
petition,  except  that  it  does  not  contain  the  words  ^' after  hear- 
ing arguments  of  counsel  and  taking  the  matter  under  consid- 
eration until  April  30,  1887."  The  plaintiff  replied  to  this 
answer  by  filing  a  general  denial.     Neither  the  answer  nor 
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the  reply  was  verified  by  aiBdavit  At  the  June  term  of  the 
district  court^  in  1888,  the  defendants  made  and  presented  a 
motion  for  judgment  upon  the  pleadings,  which  motion  was 
sustained,  and  judgment  was  rendered  in  favor  of  the  defend- 
ants and  against  the  plaintiff  for  costs;  and  the  plaintiff,  as 
plaintiff  in  error,  brings  the  case  to  this  court  for  review. 

It  would  seem  to  us  that  the  judgment  of  the  district  court 
is  erroneous  and  must  be  reversed.  For  the  purposes  of  the 
case  it  must  be  assumed,  either  thatthe  judgment  of  the  justice 
of  the  peace  was  rendered  on  April  30, 1887,  or  that  there  was 
an  issue  of  fact  presented  by  the  pleadings  of  the  parties  as  to 
whether  it  was  rendered  on  that  day  or  on  April  28, 1887;  and 
as  the  plaintiff,  Olson,  in  his  petition  allied,  and  his  trans- 
cript showed,  that  the  judgment  was  rendered  on  April  30, 1887, 
he  certainly  had  a  right,  either  to  have  this  allegation  to  be 
considered  as  true,  or  the  right  to  prove  the  same  by  evidence; 
provided,  of  course,  that  the  same  shall  be  considered  as  ma- 
terial in  the  case  and  as  controverted  by  the  defendants.  We 
shall  therefore  assume  for  the  purposes  of  this  case  that  the 
judgment  was  rendered  on  April  30,  1887.  We  shall  also 
assume  for  the  purposes  of  this  case,  that  in  any  case  a  motion 
to  vacate  or  set  aside  a  decision  or  verdict  rendered  in  a  justice's 
court  and  for  a  new  trial  must  be  made  within  five  days  after 
the  decision  or  verdict  is  rendered;  (Justices'  Code,  §  110;)  and 
that  the  motion  should  be  in  writing,  but  that  the  parties  and 
the  justice  may  waive  the  writing,  and  permit  the  motion  to 
be  made  orally;  and  with  these  assumptions,  the  following 
questions  arise :  Was  the  j  udgment  of  the  justice  of  the  peace  a 
valid  and  subsisting  judgment  at  the  time  when  the  execution 
in  question  in  this  case  was  levied  on  Olson's  property?  And 
did  he,  by  giving  the  redelivery  bond,  estop  himself  from  ques- 
tioning its  validity?  The  judgment,  if  rendered  on  April  30, 
1887,  as  alleged  by  the  plaintiff  and  shown  by  his  transcript, 
was  certainly  vacated  dnd  set  aside  on  May  4, 1887,  and  there- 
fore at  that  time  it  ceased  to  have  any  l^al  existence.  The 
action,  however,  was  still  pending  before  the  justice  of  the 
peace,  and  the  case  was  set  for  a  second  trial  on  May  16,  1887; 
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but  OD  that  day  the  justice  of  the  peaoe  was  absent  from  his 
office  and  from  the  township,  and  nothing  was  done  in  the 
case,  and  therefore,  under  the  authorities,  the  justice  lost  all  ju- 
risdiction of  the  case.  {Martin  v.  Fales,  18  Me.  23;  Flint  v. 
GauU,  16  Hun,  213;  Lynaky  v.  Pendegrad,  2  K  D.  Smith,43; 
Doumer  v.Hollister,  14  N.  H.  122;  12  Am.  &  Eng.  Encyc. 
of  Law,  402,  and  cases  there  cited.)  And  the  subsequent 
order  of  the  justice  of  the  peace  attempting  to  vacate  his  former 
order  vacating  the  judgment  and  granting  a  new  trial  certainly 
could  not  revive  or  resuscitate  the  former  defunct  judgment. 
There  being,  then,  no  valid  judgment  in  existence  to  uphold 
the  execution  when  the  same  was  levied  upon  Olson^a  prop- 
erty, the  execution  was  itself  absolutely  void,  and  it  may  be 
attacked  collaterally  as  well  as  directly, 'and  its  enforcement  be 
restrained  by  injunction.  (1  Freeman,  Ex.,  §20;  12  Am.  & 
Eng.  Encyc.  of  Law,  400,  401 ;  jHo.  Pac.  Ely.  Co.  v.  Reid,  34 
Kas.  410,  413.) 

It  is  further  claimed  by  the  defendants,  Lindgrove  and  Nun- 
nally,  that  the  plaintiff,  Olson,  who  was  defendant  in  the  exe- 
cution and  whose  property  was  levied  on,  is  estopped  from 
claiming  that  the  judgment  of  the  justice  of  the  peace  is  void, 
for  the  reason  that  he  gave  a  redelivery  or  forthcoming  bond, 
and  was  thereby  permitted  to  retain  the  possession  of  the  prop- 
erty levied  on ;  and  several  authorities  are  cited  as  authority 
for  this  claim,  among  which  are  certain  decisions  rendered  by 
this  court.  {Sponenbarger  v.  Lemert,  23  Kas.  55;  Haxtun  v. 
Sizer,  23  id.  310;  Wolf  v.  Hahn,  28  id.  588;  Case  v.  Steele, 
34  id.  90.)  These  cases  have  no  application  to,  the  present 
case.  These  cases  have  nothing  to  do  with  void  judgments, 
void  executions,  or  void  levies,  but  go  only  to  this  extent : 
Where  property  of  the  defendant  is  levied  upon  by  an  oflScer 
under  judicial  process,  and  the  defendant  or  anyone  for  him 
afterward  gives  a  redelivery  or  forthcoming  bond,  the  party 
giving  such  bond  or  procuring  it  to  be  given  is  estopped  from 
afterward  asserting  title  to  the  property  in  any  person  other 
than  the  defendant  in  the  process.  But  where  a  judgment 
upon  which  an  execution  is  issued  and  levied  is  void,  which 
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renders  all  the  subsequent  proceedings  void,  the  party  giving 
the  redelivery  bond,  and  thereby  obtaining  the  right  to  retain 
the  possession  of  the  property  levied  on,  does  not  thereby 
estop  himself  from  afterward  asserting  either  directly  or  col- 
laterally that  the  judgment  and  all  things  depending  thereon 
are  utterly  and  absolutely  null  and  void.  ( 2  Freeman,  Ex., 
§264;  Earlv.  Camp,  16  Wend.  562;  Perry  v.  Williams,  39 
Wis.  339;  Buckingham  v.  BaUey,  4  S.  &  M.  [12  Miss.]  538; 
Ex  parte  Cheatham,  6  Ark.  [1  English],  531 ;  Newburg  v. 
Munshower,  29  Ohio  St.  617;  Van  Cleave  v.  Haworth,  6  Ala. 
188;  Page  v.  Coleman,  9  id.  275.)  We  do  not  hold  in  this 
case  that  a  party  after  giving  a  redelivery  or  forthcoming  bond 
may  then  interpose  objections  because  of  any  mere  irregulari- 
ties in  any  of  the  prior  proceedings;  but  we  simply  hold  that 
a  party  giving  such  a  bond  is  not  estopped  from  afterward 
asserting  that  all  the  prior  proceedings  are  absolutely  and 
utterly  void. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

All  the  justices  concurring. 


T.  B.  Jackson  v.  Cornelius  G.  Linnington. 

1.  Review  —  General  Objection,  A  party  who  complains  of  the  rulings 
of  the  court  in  charging  the  jary,  and  who  seeks  to  have  them  re- 
viewed, should  specify  in  his  brief  and  argument  wherein  the  rulings 
are  erroneous.    A  mere  general  objection  is  insufficient. 

2.  Malicious  Pboseoution  —  Probable  Cause — Liability.  In  an  action 
for  malicious  prosecution  upon  a  charge  of  malicious  trespass,  where 
there  was  probable  cause  for  commencing  the  prosecution,  and  where 
the  defendant,  acting  upon  the  advice  of  attorneys,  and  believing 
there  was  probable  cause,  in  good  faith  and  without  malice  caused 
the  arrest  of  the  plaintiff,  the  defendant  is  not  liable  to  the  plaintiff, 

.  although  one  of  his  purposes  was  to  prevent  the  construction  of  a 
building  upon  his  land. 
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3.  FiNOiMOs — Verdict — Harmony,  If  the  findings  of  the  j  ury  will  fairly 
admit  of  an  interpretation  which  will  make  them  harmonions  with 
each  other  and  with  the  general  verdict,  that  interpretation  shoold 
be  given,  rather  than  one  which  will  overturn  and  destroy  the  find- 
ings and  verdict.  ( Following  Railroad  Co.  o.  RitZy  38  Eas.  404.) 

Error  from  Brown  District  Court, 

Action  for  malidous  prosecution,  by  T.  B.  Jackson  against 
Oomdius  G.  Linningtony  wherein  he  complained  that  he  was 
arrested  upon  the  complaint  of  Linnington,  charged  with  the 
offense  of  malicious  trespass,  withont  reasonable  or  probable 
cause.     He  alleged  that  upon  a  trial  he  was  acquitted  of  the 
crime,  and  claimed  damages  in  the  sum  of  |1,000.     The  an- 
swer of  the  defendant  was  a  general  denial.     At  the  trial  the 
plaintiff  offered  testimony  showing  his  arrest  and  acquittal, 
and  tending  to  show  that  the  defendant  had  made  a  condi- 
tional sale  of  a  lot  to  a  certain  purchaser,  and  that  he  informed 
the  plaintiff  that  he  might  obtain  the  job  of  building  a  house 
on  the  lot  if  he  should  see  the  purchaser,  and  that  plaintiff 
saw  the  purchaser  and  took  the  contract  to  build  the  house. 
Evidence  was  also  given  tending  to  show  that  before  the  sale 
of  the  lot  was  completed  the  plaintiff  took  possession  of  the 
same  and  dug  up  and  removed  clay,  dirt,  and  mould,  and  com- 
menced the  building  of  a  house  on  the  lot,  without  the  consent 
of  the  defendant,  and  that  the  defendant  notified  the  plaintiff 
that  the  property  belonged  to  him,  and  to  quit  digging  up  and 
removing  clay  and  dirt,  and  to  quft  building  or  otherwise  tres- 
passing on  the  lot,  before  beginning  the  prosecution,  which 
the  plaintiff  refused  to 'do.     Evidence  was  also  given  tending 
to  show  that  the  defendant  caused  the  plaintiff  to  be  arrested 
in  order  to  prevent  the  building  of  the  house,  but  that  before 
said  prosecution  was  begun  he  consulted  reputable  attorneys 
of  experience  in  the  practice  of  the  law,  and  that  after  a  full 
statement  of  all  the  material  facts  had  been  submitted  to  the 
attorneys,  they  advised  him  that  the  plaintiff  had  committed 
a  crime  and  to  bring  a  prosecution  for  the  same.     Evidence 
was  further  given  tending  to  show  that  the  defendant  com- 
menced the  prosecution  in  good  faith,  on  the  advice  of  his  at- 
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torneys,  without  malice,  and  believing  that  there  was  probable 
cause  for  briugiog  the  same,  and  that  the  action  could  be  main- 
tained. There  was  also  testimony  tending  to  show  that  the 
plaintiff  was  guilty  as  charged,  and  that  there  was  probable 
cause  for  commencing  the  prosecution. 

The  plaintiff  asked  the  court  to  charge  the  jury  that  if  they 
found  that  the  object  of  the  defendant  in  causing  the  arrest  of 
the  plaintiff  was  to  prevent  him  from  constructing  a  building 
on  the  lot,  then  such  arrest  and  prosecution  was  without  prob- 
able cause;  and  that  if  they  found  that  the  defendant  caused 
the  arrest  for  the  purpose  of  enforcing  a  civil  right,  they  should 
find  that  the  arrest  was  malicious  and  without  probable  cause. 
The  court  refused  these  requests,  and  charged  the  jury,  among 
other  things,  that  if  the  prosecution  was  instituted  merely  to 
prevent  the  plaintiff  herein  from  erecting  a  building  on  the  lot 
in  controversy,  such  fact  would  not  constitute  a  probable  cause 
for  commencing  the  prosecution.  The  jury  returned  a  general 
verdict  in  favor  of  the  defendant,  and  also  returned  the  fol- 
lowing findings  of  fact : 

^'  Ques.  Was  the  object  of  the  defendant  in  prosecuting  the 
plaintiff  to  prevent  the  plaintiff  from  building  a  building  on 
said  lot  13?  Ans.  Yes;  and  to  prevent  any  one  getting  pos- 
session before  a  pending  contract  was  consummated. 

"  Q.  At  the  time  of  said  prosecution,  on  December  13, 1887, 
did  the  defendant  have  reasonable  grounds  to  believe  that  the 
plaintiff  had  committed  the  offense  charged?     A.  Yes. 

"Q.  Did  the  defendant  act  upon  the  advice  of  his  attorneys, 
afler  a  full  consultation  and  statement  of  the  facts,  in  commenc- 
ing said  prosecution?     A.  Yes. 

"Q.  Was  there  probable  cause  for  commencing  said  prose- 
cution?    A.  Yes. 

"  Q.  Was  said  prosecution  malicious  on  part  of  defendant, 
or  did  he  act  with  malice  toward  plaintiff,  bringing  said  ac- 
tion?   A.  No. 

"Q.  Did  plaintiff  suffer  any  damage  from  imprisonment? 
A.  No. 

^'  Q.  If  the  last  question  is  answered  in  the  affirmative,  state 
how  much.     A.  Not  any. 

'^Q.  How  much  time  did  the  plaintiff  lose  from  his  business 
by  reason  of  his  arrest,  if  any?     A.  One  day. 
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**Q,  How  much,  if  anythiDg,  did  plaintiff  pay  out  in  attor- 
ney's fees  for  his  separate  defense  in  said  action?  A.  Twenty 
dollars. 

**Q.  If  question  No.  —  is  answered  in  the  affirmative,  how 
much  4o  you  allow  for  time,  if  anything?     A.  Not  anything.'^ 

A  motion  for  a  new  trial  was  made  and  overruled,  and  judg- 
ment was  given  for  the  defendant  in  accordance  with  the  gen- 
eral verdict.     The  plaintiff  complains,  and  comes  here. 

W.  D.  Wd)b^  and  Grant  Harrington,  for  plaintiff  in  error. 
W.  L  Stuarty  and  8,  L.  Rya/n,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  The  evidence  in  the  case  is  not  preserved, 
but  the  record  contains  a  short  statement  of  what  the  evidence 
offered  by  the  parties  tended  to  show,  and  that  is  sufficient  to 
raise  the  questions  which  the  plaintiff  desires  to  present  upon 
the  testimony  and  findings. .  Complaint  is  first  made  of  the 
refusal  of  instructions  requested,  as  well  as  the  giving  of  in- 
structions which  were  objected  to.  While  a  general  complaint 
is  made,  the  plaintiff  fails  to  indicate  what  the  specific  objec- 
tions are,  or  to  point  out  wherein  the  rulings  are  deemed  by 
him  to  be  erroneous. 

The  charge  given  appears  to  embody  all  material  and  cor- 
rect instructions  that  were  requested,  and  to  fairly  present  the 
case  to  the  jury.  One  request  which  raises  the  same  question 
as  is  raised  upon  the  findings  was,  that  if  the  jury  found  that 
the  purpose  of  the  defendant  in  bringing  the  prosecution  was 
to  prevent  the  plaintiff  from  building  a  house,  then  such  a 
prosecution  was  without  probable  cause.  This  instruction  was 
modified  by  the  court.  After  defining  the  offense  of  mali- 
cious trespass,  and  what  facts  would  be  sufficient  to  constitute 
probable  cause  for  the  institution  of  a  prosecution  therefor, 
the  court  charged  that,  ^Mf  said  prosecution  was  instituted 
merdy  to  prevent  the  plaintiff  herein  from  erecting  a  building 
on  the  lot  in  controversy,  such  fact  would  not  constitute  prob- 
able cause  for  commencing  the  prosecution.'^     This  was  a 
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proper  modification.  If  the  sole  purpose  of  the  proeecution 
was  to  prevent  the  erection  of  a  building,  it  would  not  have 
been  justified.  The  construction  of  the  house,  however,  ap- 
pears to  have  involved  the  digging  and  preparation  of  a  foun- 
dation, and  hence  the  defendant  may  have  desired  not  only 
to  prevent  the  erection  of  a  building,  but  also  intended  to 
prosecute  and  prevent  the  offense  which  had  been  committed, 
and  the  further  commission  of  the  same.  Evidence  was  given 
tending  to  show  that  the  defendant  notified  the  plaintiff  that 
the  lot  upon  which  he  was  digging  and  from  which  he  was 
removing  clay  and  dirt  belonged  to  him,  and  warned  him 
against  further  trespassing  there;  but,  notwithstanding  thb 
warning,  he  refused  to  quit  work,  and  further  continued  to 
trespass  upon  the  defendant's  property.  There  was  also  tes- 
timony that  the  defendant  before  he  commenced  the  prosecu- 
tion counseled  with  attorneys,  and  after  presenting  them  with 
a  full  statement  of  all  the  facts,  they  advised  him  that  the 
plaintiff  was  guilty  of  the  offense  and  that  the  prosecution 
could  be  maintained.  Acting  on  their  advice,  he,  in  good  faith 
and  without  malice,  believing  the  action  could  be  maintained, 
and  that  there  was  probable  cause  for  making  the  charge,  be- 
gan the  prosecution.  And  if  there  was  probable  cause  for 
commencing  the  prosecution,  and  he,  acting  upon  the  ad- 
vice of  attorneys,  in  good  faith  believed  there  was  probable 
cause,  and  if  in  good  faith  and  without  malice  he  caused  the 
arrest  and  prosecution  of  the  defendant,  the  fact  that  he  may 
also  have  desired  to  prevent  the  construction  of  the  building 
upon  the  lot  would  not  entitle  the  plaintiff  to  recover.  On 
the  other  hand,  if  his  sole  purpose  was  to  prevent  the  erection 
of  a  building,  or  the  mere  enforcement  of  a  civil  right,  then 
the  arrest  and  prosecution  would  be  without  probable  cause, 
for  which  the  defendant  would  be  liable. 

In  one  of  the  findings  returned  by  the  jury,  it  is  stated  that 
the  object  of  the  defendant  was  to  prevent  the  plaintiff  fFom 
erecting  a  building  on  his  land ;  and  the  plaintiff  contends 
that  this  finding  entitled  the  plaintiff  to  a  recovery.  The  find- 
ing, however,  when  construed  in  connection  with  the  others 
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returned  by  the  jury^  shows  that  this  was  not  the  only  object 
of  the  defendant  in  beginning  the  prosecution^  but  that  he 
acted  in  good  faith  and  without  malice  in  the  institution  of 
the  prosecution.  It  is  found  that  he  had  reasonable  grounds 
to  believe  that  the  plaintiff  had  committed  the  offense  charged ; 
that  he  acted  upon  the  advice  of  his  attorneys,  after  a  full 
consultation  and  a  statement  of  all  the  material  facts,  and 
that  he  relied  upon  the  advice  of  the  attorneys  in  bringing 
the  action;  and  also  that  there  was  probaW  cause  for^  the 
commencement  of  the  prosecution.  If  the  findings  will  fairly 
admit  of  an  interpretation  which  will  make  them  harmonious 
with  each  other  and  with  the  general  verdict,  that  interpreta- 
tion should  be  given,  rather  than  one  which  will  overturn  and 
destroy  the  findings  and  verdict.  {Railroad  Oo.  v.  RitZy  33  Kas. 
404;  U.  P.  Rly.  Co.  v.  Fray,  43  id.  750.)  The  findings  may 
fairly  be  construed  to  show  that  the  defendant  instituted  the 
prosecution  in  good  faith,  to  punish  the  plaintiff  for  the  offense 
charged  against  him.  Although  he  desired  to  prevent  the 
building  of  a  house,  he  also  desired  and  intended  to  procure 
the  punishment  of  a  public  offense,  and  to  prevent  the  further 
commission  of  the  same.  The  digging  up  of  the  clay  and 
dirt,  and  the  removal  of  the  same  from  the  defendant's  land 
without  consent  or  right,  constituted  probable  cause,  and  it 
also  constituted  a  part  of  the  construction  of  the  house.  We 
think  the  findings  may  be  fairly  harmonized  with  each  other 
and  with  the  general  verdict. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 

26  -47XA8. 
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The  State  of  Kansas  v.  A.  W.  Hedeen. 

1.  HiaHWAY — Estctbliahment — No  Notiee — Waiver.  Where  no  notice  » 
given  to  one  of  the  owners  through  whose  land  a  pnblio  highway  is 
laid  oat,  nor  any  finding  made  by  the  board  of  oonnty  oommission- 
ers  that  the  land-owner  is  a  non-resident  of  the  oonnty,  the  want  of 
jurisdiotion  by  the  absenoe  of  notice  or  snoh  a  finding  is  oared  by  the 
presentation  by  him  to  the  board  of  oonnty  oommissioners  of  a  olaim 
for  damages  in  oonseqnenoe  of  the  opening  of  the  road  through 
his  land.  [Comm^rs  of  Woodson  Co,  v.  Heed^  33  Eas.  34,  oited  and  fol- 
lowed.) 

2.  No  Lawful  Obstruction,  When,    After  a  pnblio  highway  has 

been  established  and  ordered  to  be  opened,  and  the  land-owner  pre- 
sents to  the  board  of  county  oommissioners  a  olaim  for  damages  and 
compensation  on  account  of  the  laying  out  of  such  road  across  his 
land,  and  the  same  are  allowed,  from  which  no  appeal  is  taken,  eyen 
if  the  notice  to  open  the  road  directed  to  the  land-owner  is  irregular 
or  defectiye,  but  the  overseer,  after  giving  a  notice,  actually  pro- 
ceeds to  open  the  road,  the  land-owner  cannot  ther^fter  lawfully  ob- 
struct the  same. 

Appeal  from  Allen  Distrid  Court 
The  material  facts  are  stated  in  the  opinion. 

Oeo.  iJ.  Peck,  Oscar  Foust  &  Son,  and  A.  A.  Hurd,  for  ap- 
pellant. 

John  N.  Ives,  attorney  general^  and  H.  A.  Ewing,  county 
attorney,  for  The  State. 

Opinion  by  Simpson,  C.  :  The  appellant,  who  is  a  division 
roadmaster  of  the  Atchison,  Topeka  &  Santa  F6  Railroad 
Company,  was  convicted  in  the  district  court  of  Allen  county 
for  willfully  obstructing  a  public  highway.  The  particular 
act  of  obstruction  consisted  of  fencing  up  a  county  road  that 
was  located  and  opened  across  the  track  of  the  Southern  Kan- 
sas Railroad  Company,  afterward  the  Atchison,  Topeka  & 
Santa  F6  Railroad  Company.  The  alleged  offense  was  charged 
to  have  been  committed  on  or  about  the  10th  day  of  Febru- 
ary, 1890.     The  case  was  tried  by  the  court,  a  jury  being 
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waived.     The  road  was  established  by  an  order  of  the  board 

of  ooanty  commissioners  of  Allen  county  made  on  the  4th  day 

of  January,  1887,  and  on  the  same  day  the  road  was  ordered 

opened.     It  is  not  claimed  or  pretended,  up  to  this  time,  that 

the  Southern  Kansas  Railroad  Company  had  any  notice  of 

these  road  proceedings,  but  on  the  21st  day  of  March,  1888, 

the  following  letter  was  received  by  the  county  board : 

"Ths  Southsbm  Kansas  Railway  Oompant. 

Tbaox,  Bbidqs  and  Building  Dbpabtment. 

Lawrence,  Kas.,  March  21,  1888. 
**ro  the  Board  of  County  Commissioners^  Allen  County ,  Ida, 

Kas.: 

"Gentlemen — In  reference  to  the  opening  of  the  county 
road  on  the  east  and  west  ^  line  of  section  15,  township  25, 
range  18,  Allen  county,  I  met  the  viewers,  Messrs.  McCurley, 
Moon,  and  DeWitt,  on  February  29,  as  stated  in  the  notice. 
It  was  there  agreed  that  the  Southern  Kansas  Railway  Com- 
pany should  present  to  your  board  an  application  for  damages, 
caused  by  the  opening  of  above  road  over  the  rightrof-way  of 
said  8.  K.  Rly.  Co. 

^'Inclosed  you  will  find  such  an  application. 

Yours  truly,  M.  N.  Wells,  Engineer  J' 

Accompanying  this  letter  was  a  claim  for  damages  in  these 
words : 

"application  for  damages. 
"To  (he  Board  of  County  Commissioners,  Atten  county,  Kansas, 
engaged  in  laying  out  a  road  on  the  east  and  toest  quarter 
line  of  section  15,  township  ^5,  range  18,  in  Allen  county, 
Kansas,  petitioned  for  by  ■  and  others: 

"Gentlemen — The  Southern  Kansas  Railway  Company 
respectfully  claims  $249-^^  as  its  damages  and  compensation 
OD  account  of  laying  out  said  road  across  the  railroad  track 
and  right-of-way  100  feet  wide  of  said  company  in  the  east 
half  of  section  15,  in  township  25  south,  range  18  east  of  the 
6th  principal  meridian,  in  Allen  county,  Kansas. 
"Dated  this  21st  day  of  March,  1888. 

The  Southern  Kansas  Railway  Company. 

By  M.  N.  Wells,  its  Agent,  Engineer" 

It  was  shown  by  the  journal  of  the  board  of  county  com- 
missioners, and  by  a  record  of  county  warrants  issued,  that  in 
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Jaly,  1888,  an  allowance  was  made  and  warrants  issued  to  the 
Southern  Kansas  Railroad  Company  for  land  taken  and  for 
fencing,  crossing,  etc.,  of  this  county  road.  This  application 
for  damages  filed  by  the  railroad  company  gave  the  board  of 
county  commissioners  jurisdiction  of  the  subject-matter,  and 
of  the  railroad  company,  the  same  as  if  the  notice  required 
by  the  road  law  had  been  regularly  served,  and  such  jurisdic- 
tion relates  back  to  the  commencement  of  the  proceedings. 
(CbmmV«  of  Woodson  Go,  v,  Heedy  33  Kas.  34,  and  cases  cited.) 
It  is  sought  to  evade  the  curative  effect  of  the  presentation 
of  this  claim  for  damages,  by  an  attempt  to  make  it  appear 
that  the  talk  between  viewers  and  the  engineer  of  the  com- 
pany that  preceded  the  presentation  of  the  claim  referred 
to  the  crossing  of  a  state  road  in  the  same  section,  but  as  that 
road  was  located  and  opened  before  the  railroad  was  built, 
and  as  it  was  the  duty  of  the  railroad  company  to  establish 
the  crossing  and  restore  the  state  road  at  the  point  of  crossing 
to  its  natural  condition,  we  are  not  impressed  favorably  with 
such  an  explanation.  It  is  also  claimed  that  the  claim  was 
merely  an  estimate,  originating  in  an  attempt  to  compromise 
differences,  and  not  a  deliberate  act  of  presentation  for  the 
purposes  of  compensation.  This  contention  is  partially  sup- 
ported by  the  evidence  of  Wells,  the  engineer  of  the  railroad 
company,  but  the  drift  of  all  the  other  facts  is  against  it,  and 
they  are  sufficient  to  support  the  judgment  of  the  trial  court. 
This  appears  to  us  to  be  a  sufficient  answer  to  the  contention 
of  the  plaintiff  in  error,  that,  in  order  to  sustain  a  conviction, 
it  must  be  shown  that  there  was  a  public  road  l^ally  laid  out. 
The  next  query  is,  whether  or  not  the  railroad  company  was 
served  with  notice  to  open  the  road  across  its  track  for  public 
travel.  On  the  9th  day  of  February,  1889,  the  following  no- 
tice was  served  on  one  J.  S.  Turner,  the  ticket  agent  of  the 
railroad  company  at  the  depot  of  said  railroad  company  at 
lola,  Allen  county,  to  wit : 

"2b  the  SoiUhem  Kansas  Railway  Company:  The  road  pe- 
titioned for  by  R.  L.  Thompson  and  others,  and  which  runs 
through  a  portion  of  your  lands,  to  wit:   Commencing  at 


Digitized  by  VjOOQ iC 


JULY  TERM,  1891.  405 

Opinion  of  the  Coart. 

the  southwest  corner  of  the  northeast  quarter  of  section  16, 
town  26,  range  18,  and  running  thence  east  1^  miles,  and 
ending  at  the  northeast  corner  of  the  southeast  quarter  of 
section  15,  town  25,  range  18,  situated  in  lola  township, 
Allen  county,  Kansas,  was,  on  the  4th  day  of  January, 
1887,  duly  established  by  the  board  of  county  commission- 
ers of  said  Allen  county;  and  said  board  has  ordered  the 
trostee  of  said  township  to  cause  said  road  to  be  opened 
to  public  travel.  You  are  therefore  notified  to  open  said 
road  through  your  said  lands,  as  surveyed  and  marked  by 
the  county  surveyor  of  said  county  under  the  direction  of 
the  viewers  of  said  road,  within  90  days  after  the  service  of 
this  notice  on  you,  or  it  will  become  my  duty  to  enter,  or  to 
depute  some  one  to  enter,  upon  said  lands  and  open  said  road. 
"Witness  my  hand,  this  9th  day  of  February,  1889. 
D.  C.  .Neer,  Road  Overseer 

of  District  No.  6,  of  Tola  Township^  Allen  County^  Kansas,^'* 

It  appears  from  the  evidence  of  Turner  that  the  Southern 
Kansas  Railway  Company  ceased  to  operate  the  road  on  the 
Ist  day  of  May,  1888,  and  from  and  after  that  time  it  was 
operated  by  the  Atchison,  Topeka  &  Santa  F6  Company ;  so 
that  the  technical  point  is  made  on  this  state  of  facts,  that  the 
latter  company  was  not  served  with  the  90  days'  notice  re- 
quired by  the  road  law  to  be  given  to  owners  to  open  the  road. 
The  only  change  in  the  transaction  of  business  testified  to  by 
the  i^nt  of  the  Southern  Kansas,  who  continued  to  be  the 
agent  of  the  Santa  F6,  was  in  the  name  of  the  company  oper- 
ating the  road,  and  this  objection  is  not  sufficient  for  the  pur- 
pose urged.  Aft«r  the  expiration  of  90  days  from  the  service 
of  this  notice,  the  road  overseer  of  the  district  in  which  the 
county  road  crossed  the  railroad  track  made  a  crossing  over 
the  track,  the  balance  of  the  road  having  been  opened  for 
nearly  two  years;  and  this  defendant,  acting  under  the  orders 
of  his  superior  officers,  rebuilt  the  fences  enclosing  the  right- 
of-way  of  the  railroad  company,  and  removed  the  crossing 
made  by  the  road  overseer.  From  June  20,  1872,  to  April 
25,  1874,  the  notice  prescribed  by  §  12,  chapter  108,  Laws  of 
1874,  (If  5485,  Gen.  Stat,  of  1889,)  was  required  to  be  in  writ- 
ing. (Laws  of  1872,  ch.  175,  §  5.)     But  since  April  25, 1874, 
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up  to  the  present  time,  it  has  not  been  neoessary  that  the  notice 
should  be  in  writing.  (  Wilson  v.  James,  29  Kas.  249.)  After 
the  road  was  established,  the  allowance  of  the  damages  pre- 
sented by  the  Southern  Kansas  Railway  Ck)mpany,  and  the 
opening  of  the  road  by  the  overseer,  even  if  the  notice  to  open 
such  road  was  defective  or  irregular,  we  do  not  think  that  it 
could  thereafter  be  l^ally  obstructed. 

On  the  state  of  facts  presented  by  this  record,  we  think  the 
judgment  of  conviction  was  right,  and  recommend  its  affirm- 
ance. 

By  the  Court :   It  is  so  ordered. 

All  the  Justices  concurring. 


E.  K.  Pollard  et  al.  v.  The  First  National  Bank 
OF  Ne^vton. 

Bank  —  Transfer  to  Avoid  Taxation — Evidence — Finding,  Whether  a 
reeolation  of  the  direotors  of  a  national  bank  made  on  the  28th  day 
of  Febrnary,  declaring  a  dividend  of  $40,000,  payable  out  of  the  sur- 
plus, to  be  placed  to  the  credit  of  stockholders'  account,  and  to  remain 
as  a  deposit  until  otherwise  ordered,  is  a  mere  subterfuge  to  STOid 
taxation  on  the  1st  day  of  March  following,  or  is  made  in  good  faith, 
is  a  question  of  fact  to  be  determined  by  the  trial  court;  and  that 
court  haying  heard  the  testimony  of  witnesses  and  made  a  finding 
in  favor  of  the  good  faith  of  the  transaction,  and  there  being  some 
evidence  to  support  such  finding,  it  will  not  be  disturbed  by  this 
court. 

Error  from  Harvey  District  Court. 

Action  by  the  First  Naiional  Bank  of  Netototi,  Kas,, 
against  PoUardy  to  enjoin  the  collection  of  certain  taxes  levied 
against  the  plaintiff.  At  the  February  term,  1891,  the  in- 
junction was  granted.     The  facts  appear  in  the  opinion. 

C.  S.  Bowman,  county  attorney,  for  plaintiffs  in  error. 
Ady,  Peters  &  Nicholson,  for  defendant  in  error. 
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Opinion  by  Simpson,  C.  :  The  following  summary  of  the 
material  facts  is  taken  from  the  brief  of  counsel  for  plaintiffs 
in  error,  and  is  sufficient  to  present  the  controlling  question 
in  the  case:  Prior  to  February  28,  1889,  the  First  National 
Bank  of  Newton,  Kas.,  had  a  paid-up  capital  stock  of  $50- 
000,  and  an  undivided  surplus  of  $50,000,  and  on  said  Feb- 
ruary 28, 1889,  the  directors  of  said  bank  passed  and  adopted 
a  resolution,  which  is  in  the  words  and  figures  following : 

"Office  of  the  First  National  Bank, 
Newton,  Kas.,  February  28,  1889. 

''At  a  meeting  of  the  directors  of  the  First  National  Bank 
held  February  28,  1889,  it  was  resolved  that  a  dividend  of 
forty  thousand  dollars  ($40,000)  be  declared,  payable  out  of 
surplus,  and  the  same  amount  placed  to  credit  of  stockholders' 
account.  Said  stockholders'  account  to  remain  as  a  deposit  in 
said  bank  unless  otherwise  ordered  by  the  board  of  directors. 

^'The  said  $40,000  belongs  to  the  several  stockholders,  as 
follows : 

B.  Lehman $14,640  00  owning  188  shares* 

A.  B.  Gilbert 10,000  00  «  126  " 

F.  8.  Steinkirohmer 4,000  00  "  50  " 

B.  Lombard,  jr 6,000  00  **  70  « 

L  J.  Cook 1,840  00  "  28  " 

C.  W.  Goss. 1,620  00  "  19  « 

R.  C.  Loon  (estate) 1,680  00  "  21  " 

A.  Entz 820  00  "            4  " 

A.  M.  J.  Winey 400  00  *'  6^  " 

$40,000  00  600       " 

"The  above  amounts  belonging  to  the  several  stockholders 
are  to  be  held  as  above  directed. 

"Attest:  A.  B.  Gh^bert,  Cashier  and  Secretary,*' 

Thereupon,  the  cashier  of  said  bank  charged  the  surplus 
account  on  the  books  of  said  corporation  as  follows:  "Febru- 
ary 28,  1889,  to  stockholders'  account,  as  per  resolution  of 
the  directors,  $40,000;"  and  then  opened  up  a  new  account, 
designated  "Stockholders'  Account,"  and  made  the  following 
entry  therein  and  thereunder:  "February  28,  1889,  by  sur- 
plus account,  as  per  resolution  of  directors,  $40,000."  The 
capital,  surplus  and  stockholders'  account  remained  in  this 
condition  until  March  8,  1890,  and  the  officers  of  the  bank 
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returned  to  the  assessor  for  taxation  for  the  year  1890,  and  as 
of  the  1st  day  of  March  of  said  year,  $50,000  of  capital  stock 
and  $10,000  of  undivided  surplus  or  profits.  Afterwards  the 
board  of  county  commissioners  of  Harvey  county  made  and 
adopted  a  resolution  and  order  in  the  words  and  figures  fol- 
lowing : 

"Newton,  Kas,,  July  11,  1890. 
"  The  following  order  was  made  in  the  matter  of  assessment 
of  the  First  National  Bank  of  Newton,  the  bank  waiving 
formal  notice,  and  appearing  by  S.  Lehman  and  A.  B.  Gilbert, 
its  president  and  cashier,  and  the  board,  after  hearing-  their 
statements  and  being  fully  advised,  ordered  and  directed  that 
there  be  added  to  the  assessment  list  of  said  bank  the  sum  of 
$13,335;  or,  if  said  bank  should  prefer  to  have  the  whole 
assessment  made  to  its  stockholders  and  furnish  the  county 
clerk  a  list  of  the  names  of  the  stockholders,  and  the  amount 
of  stock  held  by  each,  then  said  clerk  shall  assess  $53  on  each 
share,  and  th6  said  clerk  shall  delay  making  such  assessment 
for  the  period  of  five  days,  to  give  said  bank  an  opportunity 
to  test  the  validity  of  such  increased  assessment  by  injunction 
or  otherwise.  And  said  clerk  is  directed  to  forthwith  give 
said  bank  notice  of  this  order." 

Aftierward  the  county  clerk  added  said  amount  to  the  amount 
returned  by  the  oflScers  of  said  bank  for  taxation.  On  Febru- 
ary 26,  1891,  the  First  National  Bank  brought  an  action  in 
the  district  court  of  Harvey  county  against  the  plaintiffs  in 
error,  to  restrain  the  collection  of  the  taxes  levied  on  the 
amount  so  added  to  the  assessment  list  of  said  bank  by  the 
board  of  county  commissioners,  as  aforesaid,  which  action  was 
defended  by  the  plaintiffs  in  error,  and  on  the  trial  of  said 
cause  it  was  agreed,  admitted  and  stated  in  open  court  that 
said  bank  made  no  objection  on  account  of  the  fact  of  the  cap- 
ital of  said  bank  being  assessed  as  the  property  of  said  bank 
instead  of  as  the  property  of  the  stockholders,  and  waived  all 
objection  to  the  assessment  of  such  capital,  surplus  and  profits 
direct  to  the  bank  instead  of  to  its  stockholders — but  said  bank 
contended  only  that  the  $40,000  added  by  the  county  com- 
missioners for  taxable  purposes  was  not  a  part  of  the  capital, 
surplus,  or  undivided  profits  of  said  bank,  to  be  returned  in 
any  manner  for  taxable  purposes. 
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The  court  below,  after  hearing  the  evidence  oflTered  by  the 
respective  parties  and  argument  of  the  respective  attorneys, 
found  for  said  bank,  and  that  said  $40,000  was  not  undivided 
surplus  or  profits  of  said  bank,  and  gave  judgment  enjoining 
and  restraining  the  plaintiffs  in  error  from  collecting  the  taxes 
levied  on  said  $40,000.  The  plaintiffs  in  error  filed  a  motion 
for  a  new  trial,  which  was  overruled,  and  said  cause  is  brought 
here  for  review- 

The  sole  and  only  question  involved  is,  was  said  $40,000, 
on  March  1,  1890,  a  part  of  the  undivided  profits  or  surplus 
of  said  bank ;  or,  in  other  words,  should  said  $40,000  be  con- 
sidered in  arriving  at  the  value  of  the  undivided  profits  and 
surplus  of  said  bank  for  taxable  purposes?  The  general  find- 
ing of  the  trial  court  in  favor  of  the  defendant  in  error,  and 
its  order  granting  a  perpetual  injunction,  resolves  the  question 
of  fact  in  favor  of  the  bank.  The  theory  of  the  plaintiffs  in 
error  is,  that  the  act  of  the  bank  in  changing  the  $40,000  from 
one  account  to  another  did  not  in  any  manner  withdraw  said 
amount  from  the  control  of  the  officers  of  the  bank,  or  place 
respective  amounts  of  it  within  the  control  of  individual  stock- 
holders, but  that  it  was  a  subterfuge  to  avoid  taxation.  What 
the  inducement  was  is  a  question  of  fact,  as  there  is  no  doubt 
bat  the  stockholders  can  legally  control  and  dispose  of  the 
surplus.  On  this  question  of  fact  the  trial  court  heard  the 
witnesses,  and  its  finding  being  supported  by  some  evidence, 
it  will  not  be  disturbed  by  this  court.  Our  duty  is  a  plain 
one.    We  must  recommend  that  the  judgment  be  affirmed. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 
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[  g  4^0       M.  S.  Tyleb,  late  doing  bvsineas  as  Wedem  lAimher  Com- 
'  pctny,  d  al.,  v.  Moses  T.  Johnson. 

Homestead — Sale  under  Exeeution — MeoTianic^s  Lien,  In  an  action 
npon  a  promissory  note,  where  the  coart  finds  that  the  debt  for  which 
such  note  was  given  was  for  Inmber  and  material  furnished  by  the 
plaintiff,  and  used  by  the  defendant  in  the  erection  of  a  dwelling- 
house  upon  his  homestead  while  he  was  the  owner  thereof,  each  find- 
ing is  oonolnsive;  and  where  a  judgment  for  the  amount  due  npon  such 
promissory  note  is  rendered  upon  such  finding,  held,  that  under  an 
execution  issued  upon  such  judgment,  the  officer  may,  if  no  personal 
property  of  the  judgment  debtor  can  be  found,  levy  upon  the  home- 
stead to  satisfy  such  execution. 

Error  from  Harvey  District  Ckmrt. 

Action  by  Johnson  against  I^fer  and  others,  to  enjoin  the 
sale  of  certain  property  under  execution.  Judgment  for  the 
plaintiff,  at  the  May  term,  1888.  The  defendants  bring  the 
case  to  this  court. 

Clarence  Spooner,  for  plaintiffs  in  error. 

Opinion  by  Green,  C.  :  B.  M.  Hamill  owned  and  occu- 
pied certain  premises  in  Harvey  county  as  a  homestead.  On 
the  8th  day  of  August,  1883,  he  conveyed  the  same  to  his 
wife.  Ruby  E.  Hamill.  Some  time  before  such  conveyance, 
R.  M.  Hamill  had  purchased  of  M.  S.  Tyler,  doing  business 
as  the.  Western  Lumber  Company,  certain  lumber  and  ma- 
terials for  use  in  the  construction  of  improvements  on  such 
premises.  On  the  4th  day  of  January,  1884,  R.  M.  Hamill 
gave  to  the  Western  Lumber  Company  his  note  for  the  bal- 
ance due  for  such  material.  A  suit  was  ailerward  commenced 
by  M.  S.  Tyler,  as  the  Western  Lumber  Company,  in  the  dis- 
trict court  of  Harvey  county,  upon  said  note,  and  to  foreclose 
a  mechanic's  lien.  On  April  3, 1886,  judgment  was  rendered 
in  favor  of  Tyler  and  against  Hamill  for  the  amount  of  such 
note  and  interest,  but  the  court  did  not  award  a  decree  for  a 
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mechanic's  lien.     At  the  time  of  the  rendition  of  sach  judg- 
ment the  court  made  the  following  finding  of  fact: 

"That  said  defendant,  R.  M.  Hamill,  is  indebted  to  the 
plaintiff,  M.  S.  Tyler,  doing  business  as  the  Western  Lumber 
Company,  in  the  sum  of  $199.14^  for  lumber  and  material 
furnished  said  defendant,  R.  M.  Hamill,  and  by  him  used  in 
the  erection  of  a  dwelling-house  on  said  premises,  while  he 
was  the  owner  thereof,  and  before  said  conveyance  to  Ruby 
E.  Hamill,  his  wife." 

Ruby  E.  Hamill  died  intestate  on  August  5,  1885,  leaving 
R  M.  Hamill  and  some  minor  children  as  heirs  at  law.  On 
May  27, 1886,  R.  M^  Hamill  deeded  to  the  defendant  in  error 
an  undivided  half-interest  in  the  premises.  On  the  6th  day 
of  December,  1886,  an  execution  was  issued  upon  the  judgment 
in  favor  of  Tyler,  and  the  sheriff  levied  upon  the  undivided 
interest  of  the  property  deeded  by  Hamill.  The  defendant 
in  error  then  brought  this  action  to  enjoin  the  plaintiff  in  error 
from  selling  the  property,  claiming  that  the  same  was  exempt 
as  a  homestead.  The  district  court  decided  in  favor  of  the 
plaintiff  below,  and  perpetually  enjoined  the  sale  of  the  prem- 
ises. 

It  is  claimed  that  the  finding  of  the  court,  that  the  indebt- 
edness for  which  the  note  was  given  was  for  lumber  and  ma- 
terial furnished  by  Tyler  and  used  by  Hamill  in  the  erection 
of  a  dwelling-house  on  the  premises  in  question,  while  he 
was  still  the  owner,  and  the  judgment  entered  upon  such  find- 
ing, constituted  a  lien  upon  the  property  of  Hanrflll,  whether 
a  homestead  or  not;  that  for  that  particular  debt  there  was 
no  homestead  exemption.  This  question  involves  the  con- 
struction of  §9  of  article  15  of  the  constitution.  Section  9 
provides  for  the  exemption  of  160  acres  of  farming  land,  or 
one  acre  within  the  limits  of  an  incorporated  city,  occupied  as 
a  residence  by  the  family;  "but  no  property  shall  be  exempt 
from  sale  for  taxes,  or  for  the  payment  of  obligations  contracted 
for  the  purchase  of  said  premises,  or  for  the  erection  of  im- 
provements thereon."  The  plain  reading  of  this  clause  of  the 
constitution  is,  that  there  shall  be  no  exemption  for  the  pur- 
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chase-price  of  land  or  for  improvements  erected  thereon.  The 
court  in  this  case  found  that  the  debt  for  which  judgment  was 
given  was  for  improvements.  This  finding  was  as  conclusive 
as  the  finding  of  the  amount  due.  (Reed  v,  Umbarger,  11  Kas. 
207.) 

This  court  has  said;  in  a  case  where  there  was  a  judgment 
upon  several  promissory  notes  given  for  the  purchase-price  of 
land;  that  the  judgment  should  be  an  ordinary  personal  judg- 
ment against  the  defendant  for  the  amount  of  the  note  and 
costS;  authorizing  an  ordinary  execution  to  be  issued  against 
the  property  in  general  of  the  judgment  debtor  subject  to  exe- 
cution ;  and  on  such  an  execution,  the  officer,  after  exhausting 
the  personal  property  of  the  judgment  debtor  subject  to  execu- 
tion, might  levy  on  such  real  estate — or  on  any  other  real 
estate  of  the  judgment  debtor  subject  to  execution  —  whether 
the  real  estate  first  mentioned  was  occupied  as  a  homestead  or 
not  {Grreen  v,  Barnard,  18  Kas.  518.) 

In  construing  this  same  clause  of  the  constitution,  with  ref- 
erence to  obligations  contracted  for  the  purchase-price  of  the 
homestead,  it  has  been  said : 

^^  There  is  no  homestead  exemption  law  as  against  obliga- 
tions contracted  for  the  purchase- money.  As  to  such  obliga- 
tions, the  rule  is  just  the  same  as  if  no  exemption  law  had  ever 
been  adopted.  And  land  held  as  a  homestead  is,  with  respect 
to  such  obligations,  governed  by  just  the  same  rules  as  if  it 
were  not  a  homestead.*'  (Nichols  v.  Overa^ker,  16  Kas.  54.) 

No  brief  has  been  furnished  us  upon  the  part  of  the  defend- 
ant in  error;  hence  we  have  no  means  of  knowing  what  claim 
was  made  in  the  district  court  by  the  plaintiff  below  that  would 
take  this  case  out  of  the  rule  heretofore  established  by  this  court 
in  the  case  already  cited.  The  court  having  found  that  the  debt 
for  which  judgment  was  rendered  was  for  lumber  and  material 
furnished  for  improvements,  we  think  there  was  no  exemption, 
and  the  sale  of  the  property  should  not  have  been  enjoined. 

The  judgment  of  the  district  court  should  be  reversed. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 
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Charles  Horneman  v.  M.  E.  Harlan. 

SoHooii  D18TBIOT — Appointment  of  Treasurer — Failure  to  Give  Bond. 
Where  H.  is  elected  ae  his  own  snooeesor  treasurer  of  a  sohool  district 
at  the  annual  meeting  of  said  district,  and  immediately  takes  the  oath 
of  office  and  continues  to  perform  all  the  duties  of  said  office  for  a 
year  without  giving  a  bond,  but  then  gives  a  bond  which  is  executed 
according  to  law,  and  approved  by  the  director  and  clerk,  and  said 
bond  was  given  as  soon  as  the  board  fixed  the  amount  of  said  bond, 
and  afterward,  a  week  or  10  days,  the  county  superintendent  appoints 
H.  treasurer  for  said  district,  upon  the  theory  that  a  vacancy  exists,  be- 
cause the  bond  was  not  given  within  20  days  after  the  election  of  said 
treasurer,  held,  that  no  vacancy  existed  to  be  filled  by  appointment  of 
the  superintendent,  and  that  the  appointment  of  H.  was  void. 

Error  from  Smith  District  Court. 
The  case  is  stated  in  the  opinion. 

A,  H,  Mtis^  for  plaintiff  in  error. 

Opinion  by  Strang,  C.  :  This  was  a  proceeding  in  quo 
warranto,  to  determine  who,  as  between  the  parties  to  the  ac- 
tioD,  was  entitled  to  the  oflSce  of  treasurer  of  school  district 
No.  115,  in  Smith  county,  Kansas.  At  the  annual  school 
meeting  in  1882,  Horneman  was  elected  treasurer  of  said  dis- 
trict and  served  three  years,  and  until  the  annual  election  in 
1885.  At  that  time  it  was  discovered  that  there  should  have 
been  an  election  the  year  before,  in  1884,  and  upon  such  dis- 
covery in  1885,  he  was  elected  for  two  years  to  fill  the  va- 
cancy. He  qualified  and  gave  a  bond  after  his  election  in 
1882,  and  qualified  after  his  election  in  1885,  but  it  is  not 
certain  that  he  gave  a  bond  after  that  election.  At  the  annual 
school  meeting  in  1887  he  was  again  elected,  and  qualified  the 
same  day,  but  did  not  at  that  tim6  give  a  bond.  At  the  meet- 
ing of  the  board,  during  which  he  was  qualified,  he  inquired 
of  the  director  if  he  had  a  blank  that  he  could  use  in  giving 
his  bond.  The  director  did  not  have  any  blank.  He  asked 
Horneman  if  he  had  given  a  bond  before  when  he  was  elected. 
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aod  was  informed  by  the  latter  that  he  did  in  the  sum  of 
$1,000;  and  that  the  amount  of  money  that  passed  through 
his  hands  the  previous  year  was  about  $500.  The  director 
then  said  that  as  he  (Horneman)  had  given  a  bond  before  he 
was  elected;  and  was  his  own  successor,  he  did  not  think  it 
was  necessary  for  him  to  give  a  new  bond;  that  the  old  would 
hold  good.  The  matter  of  giving  a  bond  was  talked  about 
between  the  director  and  Horneman,  and  the  clerk  of  the  dis- 
trict and  Horneman,  several  times  afterward,  Horneman  ask- 
ing both  the  director  and  the  clerk  to  procure  a  blank  so  he 
could  give  a  bond.  No  bond  was  in  fact  given  until  the  28th 
of  June,  1888,  the  day  before  the  annual  school  meeting  for 
that  year,  nor  did  the  board  ever  formally  determine  the 
amount  of  the  bond  until  the  evening  before  the  bond  was 
given.  The  bond  was  executed  according  to  law,  and  ap- 
proved by  the  director  and  clerk  of  the  district  on  the  day  of 
its  execution,  and  was  at  once  delivered  by  Horneman  to  the 
clerk.  The  clerk,  whose  term  of  office  expired  that  day,  think- 
ing the  bond  should  be  deposited  with  the  county  superintend- 
ent of  schools,  and  not  wanting  to  take  that  trouble  himself, 
delivered  the  bond  back  to  Horneman  that  evening,  that  he 
might  send  it  to  the  superintendent  Horneman  was  a  black- 
smith, and,  busy  at  work  at  that  time,  laid  the  bond  in  his 
desk,  and  forgot  that  he  had  it  until  his  attention  was  called 
thereto  by  the  director  and  clerk,  some  time  about  a  week  after- 
ward. In  the  meantime,  there  being  no  bond  among  the  pa- 
pers turned  over  to  the  new  clerk,  elected  at  the  meeting  in 
June,  1888,  the  superintendent  appointed  M.  E.  Harlan,  the 
defendant,  treasurer  of  said  school  district  Horneman  still 
claimed  to  be  treasurer  and  continued  to  act  as  such.  And 
from  the  date  of  his  appointment  Harlan  claimed  to  be  treas- 
urer, and  this  action  was  brought  to  settle  the  question  as  to 
which  was  entitled  to  the  office.  The  case  was  tried  by  the 
court  without  a  jury,  resulting  in  a  judgment  for  Harlan, 
ousting  Horneman  from  the  office,  and  requiring  him  to  pay 
costs  of  suit.  Motion  for  new  trial  was  filed  and  overruled, 
and  a  case  made  for  this  court. 
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The  real  question  in  the  case  is,  whether  the  judgment  of 
the  trial  court  is  right.  Whether  or  not  the  judgment  is  right 
depends  upon  the  further  question  whether  or  not  a  vacancy 
existed  that  could  be  filled  by  the  superintendent  at  the  time 
he  appointed  Harlan.  Our  statute,  f  5594  of  the  General 
Statutes  of  1889,  reads  as  follows: 

"Every  person  duly  elected  to  the  office  of  director,  clerk 
or  treasurer  of  any  school  district  who  shall  refuse  or  neglect, 
without  sufficient  cause,  to  qualify  within  20  days  after  his  elec- 
tion or  appointment,  or  who,  having  entered  upon  the  duties 
of  his  office,  shall  neglect  or  refuse  to  perform  any  duty  required 
of  him  by  the  provisions  of  this  act,  shall  thereby  forfeit  his 
right  to  the  office  to  which  he  was  elected  or  appointed,  and  the 
superintendent  shall  thereupon  appoint  a  suitable  person  in  his 
stead.'' 

Paragraph  5607  of  the  same  statute  relates  to  the  giving 
of  a  bond  by  the  treasurer  of  a  school  district,  and  so  much 
of  it  as  is  material  here  reads  as  follows:  "The  treasurer  shall 
execute  to  the  district  a  bond,  in  double  the  amount,  as  near 
as  can  be  ascertained,  to  come  into  his  hands  as  treasurer  dur- 
ing the  year,  with  sufficient  securities,  to  be  approved  by  the 
director  and  clerk,  conditioned  to  the  faithful  discharge  of  the 
duties  of  said  office.''  It  will  be  seen  that  the  statute  requires 
the  treasurer  to  qualify  within  20  days  after  his  election,  but 
it  is  silent  as  to  the  time  within  which  he  shall  execute  a  bond. 
In  this  case  the  bath  of  office  was  administered  to  Horneman 
the  same  evening  of  his  election,  which  was  more  than  a  year 
before  Harlan  was  appointed,  and  during  all  that  time  Home- 
man  was  not  only  acting  as  treasurer  of  the  district,  but  until  a 
few  days,  not  exceeding  a  week  or  10  days,  before  Harlan's  ap- 
pointment, his  right  to  the  office  was  never  questioned  by  any- 
one. Was  there  a  vacancy  in  the  office  of  treasurer  of  school 
district  115  in  Smith  county,  that  could  be  filled  by  appoint- 
ment when  Harlan  was  appointed  ?  We  think  not.  Horne- 
man was  elected  at  the  annual  school  meeting  in  1887,  for  the 
term  of  three  years.  He  immediately  qualified,  by  taking  the 
oath  of  office,  and  while  he  served  nearly  a  year  before  he  gave 
a  bond,  yet  he  had  given  a  bond  before  any  action  was  taken 
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by  the  superintendeot ;  so  that  he  had  not  only  been  r^ularlj 
elected  to  the  oi&oe,  but  had  complied  with  all  the  provisions 
of  the  law  by  taking  the  oath  of  office,  giving  a  bond,  and  the 
performance  of  the  duties  of  the  office,  before  the  appointment 
of  Harlan.  Under  such  circumstances,  we  do  not  think  a 
vacancy  existed  at  the  time  of  the  appointment  of  Harlan  by 
the  superintendent.  The  failure  on  the  part  of  Horneman  to 
give  a  bond  was  the  only  excuse  for  the  appointment  of  Har- 
lan by  the  superintendeht.  That  delinquency  on  Horneman's 
part  had  been  removed  by  his  giving  a  bond,  which  the  coart 
finds  was  executed  according  to  law^  before  the  superintendent 
took  action ;  and,  as  the  statute  is  silent  as  to  the  time  within 
which  the  bond  must  be  given,  we  think  Horneman,  who  had 
thus  fully  complied  with  all  the  provisions  of  the  law,  was 
the  rightful  treasurer  of  said  district  at  the  time  of  the  ap- 
pointment of  Harlan,  and  that  the  appointment  of  Harlan 
was  void,  and  Horneman  continued  to  be  the  treasurer  of  said 
district. 

It  was  claimed  at  the  trial  below  by  the  counsel  for  Har- 
lan, who  have  not  filed  a  brief  in  this  court  nor  appeared  to 
argue  the  case  in  person,  that  the  bond  of  Horneman  should 
have  been  lefl  with  the  clerk.  It  is  true  that  with  the  clerk 
is  the  proper  place  to  deposit  the  bond  of  the  treasurer.  It  is 
also  true  that  the  treasurer  did  deliver  his  bond  to  the  clerk 
after  its  execution.  We  do  not  think  the  fact  that  the  clerk, 
who,  thinking  the  bond  should  be  deposited  with  the  super- 
intendent, returned  it  to  Horneman  that  he  might  so  deposit 
it,  invalidated  the  bond.  If  Horneman  had  taken  it  back  with 
the  intention  of  destroying  it,  or  to  withdraw  it  entirely,  it 
would  have  been  different  There  can  be  no  doubt  but  that 
Horneman  and  his  sureties,  in  case  of  default,  would  have  re- 
mained liable  on  the  bond  as  well  after  it  was  returned  to  him 
by  the  clerk  for  the  purpose  of  delivering  it  to  the  superintend- 
ent as  while  it  was  in  the  hands  of  the  clerk  before  its  return. 
And  if  the  district  could  recover  on  it  in  case  of  defiiult  of 
Horneman,  it  should  still  be  sufficient  to  protect  him  against 
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an  attack  upon  his  right  to  the  office  upon  the  ground  that 
he  had  given  no  bond. 

It  is  recommended  that  the  judgment  of  the  district  court 
be  reversed;  and  the  case  remanded  for  further  proceedings. 
.   By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


I47      417 

The  Board  op  Commissioners  of  Miami  County  v.  !«»    682 

John  C.  Collins. 

Pbobats  Judos — Salary.  A  probate  judge  is  entitled  to  be  paid  the 
salary  provided  for  by  %  2524,  General  Statutes  of  1889,  without  proof 
that  he  had  aotaaUy  performed  the  services  oontemplated  by  the 
"act  relating  to  intoxicating  liqaors.*' 

Ikror  frwn  Miami  District  Court 
The  opinion  states  the  facts. 

Jno.  C.  Sheridan,  and  W.  H,  Sheldon^  for  plaintiff  in  error. 
W.  H,  Braume,  and  Selwyn  Douglas,  for  defendant  in  error. 

Opinion  by  Simpson,  C.  :  John  C.  Collins  was  the  probate 
judge  of  Miami  county  for  a  term  commencing  on  the  12th 
day  of  January,  1885,  was  reelected,  and  was  in  office  at  the 
time  of  this  trial,  at  the  February  term,  1889,  of  the  district 
court  of  said  county.  On  the  3d  day  of  January,  1889,  he 
presented  to  the  board  of  county  commissioners  of  that  county 
a  daim,  duly  verified,  for  his  salary  as  probate  judge  for  the 
quarters  ending  September  30  and  December  31,  1887,  and 
March  1,  1888,  amounting  to  $195,  being  $67.50  for  the  two 
first  quarters,  and  $60  for  the  third  quarter,  under  §  2,  chap- 
ter 165,  Laws  of  1887,  now  a  part  of  1 2524,  General  Stat- 
utes of  1889,  reading  as  follows: 

"The  probate  judge  shall  receive  no  fees  for  his  services 
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under  this  act,  except  a  salary  of  $15  per  annum  for  each  one 
thousand  inhabitants  in  such  county,  the  number  to  be  deter- 
mined by  the  last  annual  census  return  of  such  county,  but  in 
no  case  shall  such  salary  exceed  the  sum  of  $1,000  per  annum, 
to  be  paid  by  the  county  commissioners  as  other  salaries." 

The  population  of  Miami  county  in  t6e  years  1887,  1888, 
was  16,249,  as  shown  by  the  census  returns  of  these  years,  and 
these  facts  were  admitted.  The  board  of  county  commissioners 
rejected  the  claim,  and  Collins  appealed  to  the  district  court, 
and  a  judgment  for  the  full  amount  was  recovered.  The  case 
is  brought  here  for  review,  and  the  questions  presented  and 
discussed  are,  that  the  probate  judge  is  not  entitled  to  compen- 
sation unless  he  has  actually  performed  service  by  granting 
permits  or  doing  some  of  the  other  things  required  by  the 
statute,  and  that  the  legislature  has  no  power,  under  section  8, 
article  3,  of  the  constitution,  to  provide  a  salary  for  the  pro- 
bate judge. 

Neither  of  these  contentions  is  supported  by  reason  or  au- 
thority. The  salary  granted  the  probate  judge  by  virtue  of 
t2524.  General  Statutes  of  1889,  is  not  dependent  upon  the 
amount  of  services  rendered.  The  terms  of  the  statute  are 
absolute  and  unconditional;  his  office  is  open,  and  he  is  in 
attendance  day  by  day  to  discharge  the  additional  duties  im- 
posed upon  him  by  the  act  of  the  legislature.  If  the  condi- 
tions are  such  that  no  labor  is  imposed  upon  him,  this  is  no 
reason  why  we  should  disr^ard  a  plain  command  of  the  law- 
making power.  Such  a  construction  would  involve  the  courts 
or  the  boards  of  county  commissioners  in  prolonged  investiga- 
tions as  to  whether  salaried  officers  of  the  state  and  county  had 
performed  all  or  any  of  the  particular  acts  enumerated  in  the 
statute  that  are  required  of  persons  occupying  these  salaried 
positions.  The  county  attorney  is  paid  a  salary,  and  it  is  not 
dependent  on  the  fact  as  to  whether  the  services  that  are  im- 
posed upon  the  office  have  been  rendered  in  part  or  in  whole. 
His  compensation  does  not  vary  with  the  amount  of  service 
performed,  but  is  fixed  arbitrarily  by  that  body  that  alone  has 
the  power  to  designate  it.     The  object  of  this  law  was  to  pro- 
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vide  an  officer  who  would  grant  permits  legally  to  druggists 
to  sell  intoxioatiDg  liquor  for  the  purposes  and  under  the  con- 
ditions imposed,  and  we  have  no  doubt  but  that  such  officer 
cao  better  discharge  his  duty  by  non-action  than  by  the  per- 
formance of  every  act  contemplated  by  the  terms  of  the  statute. 

On  the  constitutional  question  it  is  only  necessary  to  say 
that  the  language  used  in  §  8  of  article  3,  according  to  the  or- 
dinary rules  of  construction,  applies  to  only  those  things  that 
are  enumerated  in  the  section.  ''  He  shall  hold  court  at  such 
times,  and  receive  for  compensation  such  fees,''  etc.,  is  the  lan- 
guage, and  this  refers  to  the  probate  jurisdiction  granted  by  the 
same  section.  The  l^islature  has  the  power  under  the  consti- 
tution of  casting  upon  the  person  who  holds  the  office  of  probate 
judge  the  duty  of  issuing  permits  or  licenses  for  the  sale  of 
liquors,  as  provided  in  chapter  128,  Laws  of  1881.  {Intoxi- 
oating-IAqtwr  Cfawes,  26  Kas.  751.)  A  probate  judge  may 
receive  judicial  powers  other  than  those  granted  by  the  con- 
stitution to  the  probate  court  (  Yowng  v.  Ledrick,  14  Kas.  92.) 
If  the  l^islature  has  the  power  to  add  to  the  duties  of  the  of- 
fice, it  follows  that  it  has  power  to  provide  for  compensation 
for  the  performance  of  the  additional  duties,  the  constitutional 
provision  only  fixing  compensation  for  the  class  of  duties 
therein  enumerated. 

In  any  view  that  can  be  taken,  we  think  the  district  court 
did  right,  and  recommend  an  affirmance  of  the  judgment 

By  the  Court :   It  is  so  ordered. 

All  the  Justices  concurring. 
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The  Northwestern  Barb  Wire  Company  v.  John  F. 
Randolph. 

MoBTOAOK  —  ForecUmire  —  Personal  Judgment  against  IntermediaU 
Orantees.  Where  lands  previoasly  mortgaged  were  conveyed  to  R., 
who  asaamed  and  agreed  to  pay  SDoh  mortgages,  and  R.  conveyed  the 
land  to  N.  by  warranty  deed,  and  N.  sabseqnently  mortgaged  to  the 
same  parties  that  held  the  first  mortgages,  and  these  parties  com- 
menced their  action  to  foreclose,  a  personal  judgment  shonld  be  ren- 
dered against  R.  for  the  amount  of  the  mortgages  he  assumed  to  pay, 
both  for  the  protection  of  the  original  mortgagor,  who  conveyed  to 
R.,  and  for  the  protection  of  N.,  to  whom  R.  conveyed  by  warranty 
deed,  and  the  amount  collected  on  said  judgment  should  be  applied 
to  the  satisfaction  of  the  mortgages  that  R.  agreed  to  pay. 

Error  from  Cloud  District  Court, 
The  material  facts  appear  io  the  opinion. 

Kennedy  Peck  &  Matson,  for  plaintiflF  in  error. 
Theodore  Laing,  for  defendant  in  error. 

Opinion  by  Simpson,  C.  :  On  the  7th  day  of  September, 
1887,  the  plaintiff  in  error  commenced  its  action  in  the  district 
court  of  Cloud  county,  allying  in  its  petition  the  following 
material  facts :  On  the  10th  day  of  December,  1885,  one  Greorge 
H.  Wells  and  wife  executed  to  one  R.  F.  Hermon  a  promis- 
sory note  for  $375,  securing  payment  of  the  same  by  a  mort- 
gage on  the  northwest  quarter  of  section  23,  town  7,  range  1 
west  of  the  sixth  principal  meridian.  Hermon  sold  and  trans- 
ferred the  note  and  assigned  the  mortgage  to  the  plaintiff  in 
error  on  the  30th  day  of  November,  1886.  On  the  6th  day 
of  November,  1886,  George  H.  Wells  and  wife  sold  and  con- 
veyed said  mortgaged  tract  of  land  to  John  F.  Randolph, 
who  assumed  and  agreed  to  pay  the  mortgage  given  by  Wells 
and  wife  to  Hermon  and  assigned  to  plaintiff  in  error.  On 
the  6th  day  of  November,  1886,  Randolph  and  wife  conveyed 
the  land  by  warranty  deed  to  one  W.  J.  ,Nye.  On  the  8th 
day  of  November,  1886,  Nye  and  wife  executed  and  delivered 
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to  the  plaintiff  in  error  two  promissory  notes  amounting  to 
1727.60,  and  to  secure  the  payment  of  the  same  they  gave  the 
plaintiff  in  error  a  mortgage  on  the  same  land.  This  tract  of 
land  was  subject  to  two  prior  mortgages  in  favor  of  the  New 
England  Loan  and  Trust  Company,  executed  by  Wells  and 
wife,  for  $1,650  and  interest,  that  are  conceded  to  be  the  first 
liens.  Wells  and  wife,  Nye  and  wife,  Randolph  and  other  lien 
holders  were  made  parties,  and  all  served  personally  or  by  pub- 
lication. All  made  default,  and  the  cause  came  on  regularly 
for  trial  at  the  October  term,  1887,  of  the  court.  The  court 
found  that  all  of  the  defendants  had  been  duly  served  with  a 
summons  in  this  action ;  that  there  was  due  from  the  defend- 
ants Wells  and  wife  the  sum  of  $462.25,  with  interest  at  12 
per  cent,  per  annum;  that  the  defendant  John  F.  Randolph 
is  liable  for  the  payment  of  this  sum  by  reason  of  having  as- 
sumed payment  of  it  in  a  warranty  deed  executed  by  Wells 
and  wife  and  accepted  by  him ;  that  there  was  due  from  Nye 
the  sum  of  $779.94,  with  interest  at  7  per  cent,  per  annum; 
that  the  mortgaged  premises  mentioned  in  plaintiff's  petition  is 
subject  first  to  two  mortgages  amounting  to  $1,650 ;  that  the 
taxes  for  1886,  assessed  upon  said  land,  have  not  been  paid. 
Judgment  was  rendered  for  the  sums  against  Wells  and  wife 
and  Nye,  and  the  mortgaged  property  ordered  sold,  subject  to 
the  first  lien  of  $1,650,  and  the  proceeds  of  the  sale  applied, 
first,  to  the  payment  of  the  costs;  second,  to  the  payment  of 
the  taxes  due;  third,  to  the  payment  of  the  plaintiff's  judg- 
ment against  Nye;  fourth,  to  the  payment  of  the  plaintiff's 
judgment  against  Wells  and  Randolph.  This  judgment  was 
rendered  on  the  18th  day  of  November,  1887.  On  the  6th 
day  of  July,  1888,  Randolph  filed  a  written  motion  praying 
bhe  court  to  modify  the  judgment  so  that  the  judgment  against 
Wells  and  Randolph  shall  stand  as  a  judgment  against  Wells 
alone,  and  not  as  a  judgment  against  Randolph  for  any  sum 
wrhatever,  and  to  so  modify -the  order  for  the  distribution  of 
the  proceeds  of  the  sale  that,  after  the  payment  of  the  costs 
sind  taxes,  the  proceeds  be  next  applied  to  the  payment  of  the 
judgment  against  Wells  for  $462.25,  with  interest,  and  afler 
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that  to  the  payment  of  thejadgment  against  Nye;  and  f 
cause  states  that  the  judgment  was  irregularly  obtained,  and 
not  supported  by  the  allegations  of  the  petition.  This  moti< 
was  sustained  by  the  court,  and  the  judgment  was  so  modifie 
and  this  is  the  ruling  complained  of  by  the  plaintiff  in  erro 
and  is  the  only  question  presented  by  the  record. 

The  petition  allies  that  Wells  and  wife  conveyed  the  lan^ 
after  they  had  executed  the  mortgage  to  Hermon,  to  John  ] 
Randolph,  and  that  by  the  acceptance  of  that  conveyance  I 
assumed  and  agreed  to  pay  the  mortgage  to  Hermon.  Tl 
petition  also  alleges  that  Randolph  and  wife  conveyed  tl 
mortgaged  land  to  Nye  by  warranty  deed,  and  hence  Randol] 
is  obligated  to  pay  the  Hermon  mortgage,  both  by  his  assum] 
tion  in  the  deed  of  Wells  and  his  warranty  in  the  deed  to  N; 
and  this  personal  obligation  ought  to  be  enforced  against  hi 
by  judgment  and  execution  for  the  protection  of  Wells,  as  w( 
as  for  the  protection  of  Nye.  The  reason  given  by  the  tri 
court  for  the  modification  of  the  original  judgment  is,  th 
it  was  not  supported  by  the  allegations  of  the  petition,  ai 
while  this  is  true  as  to  the  payment  of  the  plaintiff's  jud, 
ment  against  Nye,  making  that  payable  aft;er  the  costs  ai 
taxes  are  paid,  and  before  the  judgment  against  Wells  is  pai 
it  is  not  true  as  to  Randolph.  The  petition  does  contain  pc 
itive  averments  of  the  assumption  by  Randolph  of  the  He 
mon  mortgage,  and  of  his  conveyance  of  the  mortgaged  lai 
to  Nye,  a  subsequent  mortgagor,  by  warranty  deed. 

We  think  that  the  personal  judgment  against  Randolph 
the  original  entry  was  right,  and  if  it  can  be  collected  by  e 
ecution,  the  amount  so  collected  from  Randolph  personal 
should  be  applied  to  the  satisfaction  of  the  mortgage  execut 
by  Wells  and  wife  to  Hermon.  In  all  other  respects  t 
judgment  as  modified  is  affirmed. 

By  the  Court :  It  is  so  ordered. 

AH  the  Justices  concurring. 
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Phe  Wyeth  Hardware  Company  v.  The  Standard 

IMPL.EMENT  COMPANY   d  ol. 

I.  AssiGNMEHT  FOB  BsMXFiT  OF  Gbbditobs — Preferences,  A  debtor  in 
failing  oironmstanoes,  engaged  in  making  a  general  aeaignment  of 
his  property  for  the  benefit  of  all  his  oreditors,  cannot  at  the  same 
time  make  valid  preferences  of  certain  of  his  creditors,  by  chattel 
mortgages  or  otherwise. 

I. Certain  Creditors  not  Entitled  to  Preferenoe.  Where  an  in- 
solvent debtor  commences  the  preparation  of  chattel  mortgages  to 
prefer  certain  creditors,  bat  while  writing  snch  chattel  mortgages, 
and  before  the  execution  of  the  same,  determines  to  make  a  general 
assignment  of  all  his  property  for  the  benefit  of  his  creditors  and 
selects  his  assignee  therefor,  and  then  proceeds  to  execute  his  chattel 
mortgages  to  prefer  certain  creditors,  and  at  once  completes  his  deed 
of  assignment  in  accordance  with  his  previous  resolution,  the  making 
of  the  chattel  mortgages  and  the  execution  of  the  deed  of  assignment 
will  all  be  treated  as  a  simultaneous  or  continuous  act,  and  the  cred- 
itors named  in  the  chattel  mortgages  will  not  be  entitled  to  any 
preference. 

).  Oabx,  Commented  on.  The  case  of  Bailey  v.  Manufacturing  Co,,  32 
Eas.  78,  referred  to  and  commented  on. 

Error  from  Saline  District  Court. 

On  September  1, 1887,  the  Standard  Implement  Company  be- 
^an  a  suit  in  attachment  in  the  district  court  of  Saline  county 
igainst  T.  C.  Kitter  &  Co.  A  stock  of  hardware  was  attached, 
I  receiver  appointed,  and  the  property  sold.  The  Wyeth  Hard- 
care  Company  was  allowed  to  interplead  in  the  case,  claiming 
I  first  lien  on  the  attached  property  and  the  proceeds  arising 
from  the  sale  thereof  by  virtue  of  a  chattel  mortgage  executed 
iugust  30,  1887,  by  the  said  T.  C.  Ritter  &  Co.,  to  secure  a 
lote  of  $548.96.  At  the  May  term,  1888,  the  case  was  tried 
>y  the  court,  without  a  jury,  on  the  interplea  of  the  Wyeth 
Hardware  Company y  the  answer  of  the  Standard  Implement 
Obmpanyy  and  the  reply  of  the  Wyeth  Hardware  Company, 
rhe  court  made  the  following  findings  of  fact  and  conclusions 
)f  law: 

"1.  On  August  30,  1887,  T.  C.  Ritter  &  Co.,  of  Salina, 
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Kas.,  were  indebted  to  the  Wyeth  Hardware  Company  i 
the  sum  of  $548.96.  To  secure  said  indebtedness,  said  T.  ( 
Ritter  &  Co.  executed  to  said  Wyeth  Hardware  Company 
mortgage  on  their  stock  of  hardware  in  Salina,  Kas.,  for  th« 
amount. 

"2.  On  said  August  30,  1887,  T.  C.  Ritter  &  Co.  gav 
other  mortgages  on  said  stock,  amounting  to  about  $1,100. 

"3.  After  the  execution  and  filing  of  said  mortgage  t 
Wyeth  Hardware  Company,  and  on  the  same  day,  T.  C 
Ritter  and  P.  J.  Ritter  executed  a  deed  of  assignment  for  th 
benefit  of  the  creditors  of  the  firm  of  T.  C.  Ritter  &  Co.,  ani 
signed  it  with  the  firm-name. 

"  4.  At  that  time  the  firm  of  T.  C.  Ritter  &  Co.  consiste 
of  T.  C.  Ritter,  P.  J.  Ritter,  and  H.  M.  Sturdevant. 

"5.  At  the  date  of  making  said  mortgages  the  firm  of  T.  C 
Ritter  &  Co.  was  insolvent. 

"6.  On  September  1, 1887,  the  Standard  Implement  Com 
pany  and  other  creditors  of  T.  C.  Ritter  &  Co.  attached  th 
stock  of  goods  mortgaged  to  said  Wyeth  Hardware  Com  pan  j 
Afterward  E.  W.  Blair  was  appointed  receiver  to  take  charg 
of  said  attached  property." 

"The  mortgage  of  the  Wyeth  Hardware  Company  i 
void,  and  is  no  lien  on  the  funds  in  the  hands  of  the  re 
ceiver.  The  mortgages  executed  by  T.  C.  Ritter  &  Co.,  ii 
favor  of  Wyeth  Hardware  Company  and  other  creditors 
on  August  3p,  1887,  were  made  voluntarily  by  T.  C.  Rittei 
without  solicitation  from  said  creditors,  and  as  part  of  th 
plan  of  said  Ritter  to  abandon  control  of  his  property  b; 
making  an  assignment  thereof  for  the  benefit  of  creditors,  witl 
a  preference  of  Wyeth  Hardware  Company  and  others.  Th 
mortgages  and  deed  of  assignment  were  made  at  substantially 
the  same  time  and  as  part  of  one  and  the  same  transaction 
The  Wyeth  Hardware  Company  did  not  ratify  the  making  ol 
said  mortgage  and  accept  of  the  same  until  after  the  executioi 
of  the  deed  of  assignment,  and  had  no  knowledge  that  th 
making  of  such  mortgage  was  contemplated  until  notified  a 
St.  Joseph,  by  telegram  from  Salina." 

Upon  the  findings  of  fact,  the  court  adjudged  that  th( 
mortgage  of  the  Wyeth  Hardware  Company  was  null  anc 
void,  and  not  a  valid  lien  upon  or  claim  against  the  funds  ii 
the  hands  of  the  receiver,  and  further  adjudged  that  the  Wyd) 
Hardware  Company  pay  the  costs  of  the  proceeding,  taxed  al 


Digitized  by  LjOOQiC 


JULY  TERM,  1891.  425 

Opinion  of  the  Gonrt. 
The  Hardware  Company  excepted,  and  brings  the 


ase  here. 

R.  A,  Lovitty  for  plainciff  in  error. 
Garver  &  Bond,  for  defendant  in  error. 

rhe  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  case  was  tried  by  the  court  without 
Jury.     The  court  made  the  following  finding  of  fact: 

"  The  mortgages  executed  by  T.  C.  Ritter  &  Co.  in  favor  of 
he  Wyeth  Hardware  Company  and  other  creditors,  on  August 
10, 1887,  were  made  voluntarily  by  T.  C.  Ritter  &  Co.,  without 
olicitation  from  such  creditors,  and  as  part  of  the  plan  of 
Utter  to  abandon  control  of  his  property  by  making  an  as- 
ignment  thereof  for  the  benefit  of  his  creditors,  with  a  pref- 
rence  to  the  Wyeth  Hardware  Company  and  others.  The 
lortgages  and  deed  of  assignment  were  made  at  substantially 
be  same  time,  and  as  part  of  one  and  the  same  transaction, 
^he  Wyeth  Hardware  Company  did  not  ratify  the  making  of 
be  mortgage  and  accept  the  same  until  after  the  execution  of 
be  deed  of  assignment,  and  had  no  knowledge  that  the  mak- 
3g  of  such  mortgage  was  contemplated  until  notified  at  St. 
oseph,  by  telegram  from  Salina." 

The  contention  in  this  case  is,  that  the  evidence  does  not 
istain  this  finding;  and  further,  if  the  finding  is  supported, 
lat  the  mortgage  to  the  Wyeth  Hardware  Company  is  not 
uU  and  void,  as  declared  by  the  trial  court.  We  think  the 
nding  of  fact  referred  to  is  fully  sustained  by  the  evidence. 
t  is  a  familiar  doctrine  that  every  presumption  upon  appeal 
r  on  error  is  in  favor  of  the  finding  and  judgment  below. 
'be  burden  is  on  the  appellant,  or  party  complaining,  to  show 
Tor.  The  Wyeth  Hardware  Company  does  not  appear  in 
lis  case  as  a  vigilant  creditor,  urging  the  execution  of  a  chattel 
iortgage  to  secure  its  indebtedness.  The  evidence  shows  that 
1  August  30,  1887,  T.  C.  Ritter  &  Co.,  being  in  an  insolvent 
mdition,  and  having  determined  to  turn  over  their  property 

their  creditors  by  assignment,  and  desiring,  in  doing  so, 
lat  oertain  creditors  might  be  preferred  in  the  payment  of 
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laims,  executed  five  chattel  mortgages^  to  Smith  Greorj 
3hild  Bros.,  B.  E.  Quincy,  the  Wyeth  Hardware  Coi 
ind  Wight  &  Henne,  respectively ;  and  that,  at  the  sac 
hey  executed  a  general  deed  of  assignment  of  their  pro 
ir  the  benefit  of  all  their  creditors.  The  writing  of  the 
iges  was  concluded  about  4  o'clock  p.  m.  on  Augi 
ind  as  soon  as  completed  the  mortgages  were  deposit 
he  register  of  deeds  of  the  county ;  that  of  the  Wye 
(rare  Company  being  indorsed  as  filed  at  4:20  p.  m.  T 
I  mortgages,  and  also  the  deed  of  assignment,  were  wr 
Lovitt  &  Sturman's  office  in  Salina,  by  Mr.  Stnrnu 
lortgages  were  taken  to  the  court-house  and  filed  abc 
ne  time.  Smith  George,  the  assignee  named  in  the  de 
;nment,  took  the  mortgages  to  the  court-house  for  recoi 
leaving  the  mortgages  for  record,  he  went  back  in  abc 
n  hour  to  Lovitt  &  Sturman's  office,  and  when  he  { 
he  deed  of  assignment  had  been  written  up,  and  he  iw 
office  when  the  deed  was  signed.  Before  the  mortgag 
xecuted,  it  was  agreed  that  he  should  be  the  assignee 
ed  which  was  to  be  prepared  at  once.  Under  the  e^ 
and  the  finding  of  the  trial  court,  the  making  of  t 
I  mortgages  and  the  execution  of  the  deed  of  assignme 
ill  be  treated  as  a  simultaneous  or  continuous  act.  T 
I  provides  that — 

i^ery  voluntary  assignment  of  lands,  tenements,  gooc 
is,  effects  and  credits,  made  by  a  debtor  to  any  person 
or  his  creditors,  shall  be  for  the  benefit  of  all  the  cred 
the  assignor,  in  proportion  to  their  respective  clain] 
'ery  such  assignment  shall  be  proved  or  acknowledge 
rtified  and  recorded  in  the  same  manner  as  is  prescrib 
7  in  cases  wherein  real  estate  is  Conveyed.''  (Gen.  St 
9,  1342;  Gen.  Stat,  of  1868,  ch.  6,  §  1.) 

Bailey  v.  Manufacturing  Co.,  32  Kas.  73,  it  is  declar 
an  insolvent,  as  long  as  he  retains  a  jus  diaponendi  < 
^perty,  may  appropriate  it  to  the  payment  of  his  deb 
ay  prefer  creditors.     He  may  use  all  of  his  property  tl 
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1  A«i  ment  ^^7 9  ^^  ^^  ^^7  ^^  "^  ^  P*^'»  *°^  make  a  general 
SJditSS^**'  aflsigDment  of  the  remainder."  But  a  debtor,  in 
preferences.     f^iUng  circumstances,  engaged  in  making  a  general 

assignment  of  his  property  for  the  benefit  of  all  his  creditors, 
cannot  at  the  same  time  make  valid  preferences  of  certain  of 
his  creditors  by  chattel  mortgages  or  otherwise. 

It  is  said  in  Shillito  v.  McOonnell  (Sup.  Ct.  of  Ind.),  26 
N.  E.  Rep.  832,  that— 

"While  it  cannot  be  said  that  the  debtor  has  in  fact  sur- 
rendered dominion  over  his  property  until  the  assignment  is 
complete,  as  from  the  purely  voluntary  nature  of  the  transac- 
tion he  may  at  any  time  before  the  final  act  change  his  mind 
and  refuse  to  complete  it,  yet,  being  completed,  we  think-it 
ODght  to  be  held  to  relate  back  to  the  time  when  it  was  actually 
commenced,  and  cover  all  intervening  transactions.  The  act  of 
making  the  assignment  embraces  the  preparation  and  execution 
of  the  necessary  instruments;  and  whether  that  takes  a  long  or 
a  short  time,  it  certainly  must  all  be  treated  as  one  continuous 
act.  To  say  that  the  debtor's  surrender  of  his  absolute  con- 
trol over  the  disposition  of  his  property  is  to  be  dated  from 
the  time  he  actually  commences  to  make  the  assignment,  is  to 
give  to  the  entire  transaction  the  character  of  good  faith,  and 
make  it  in  fact  what  it  purports  to  be,  an  effort  to  secure  to 
all   his  creditors  that  equal  consideration  contemplated  by 

2  Certain  credi  ^^^  statutc.  But  to  hoM  that  while  he  is  thus 
*  on  no? cntiued  engaged  he  may  at  the  same  time  successfully 

erence.  pj^f^^.  favored  crcditors,  is  to  hold  that  he  may  at 
one  and  the  same  time  do  two  exactly  contradictory  acts.  It 
is  to  hold  that  he  may  be  engaged  in  making  a  voluntary  as- 
signment for  the  benefit  of  all  his  creditors,  insuring  the  equal 
distribution  of  all  his  property  among  all  of  them,  without 
preference,  and  also  in  securing  to  some  of  these  creditors  pay- 
ment in  full  of  their  claims  to  the  exclusion  of  others;  some- 
thing as  difficult  of  accomplishment  as  the  equestrian  feat  of 
riding  two  horses  in  opposite  directions  at  the  same  time." 

It  is  urged  upon  the  part  of  the  hardware  company  that 
the  prior  decisions  rendered  by  this  court  uphold  the  chattel 
mortgage  given  to  that  company.  The  following  cases  are 
cited  in  support  of  this  claim :  Randall  v.  Shaw,  28  Kas.  419 ; 
TooUe  V.  Ooldwell,  30  id.  125;  Bailey  v.  Manufacturing  Cb., 
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P1.SADIN0 — Burden  of  Proof.  "V^ 
»f  the  oivil  code,  the  plaintiff's 
ind  where  nothing  materially  a 
ihe  burden  of  proof  rests  npon  t 
[mstbuotioh — Error,  Where  th 
ings  and  the  law  rests  npon  the 
Lhe  court  to  instruct  the  jury  oti 

Error  from  Tret 

&.CTION  to  recover  upon  twc 
the  defendant;  Morse,  at  th< 
'  Company  brings  the  case  tc 
the  opinion. 

Lee  Monroe^  and  WiUiamSy  1 
"  in  error. 

e  opinion  of  the  court  was  c 
Valentine,  J. :  This  was  s 
irt  of  Trego  county  by  the  ' 
poration,  against  H.  F.  Mc 
y  notes,  each  for  $550,  each 
►vember  1,  1885,  and  the  ( 
on  the  first  of  which  a  paym< 
iendant  answered,  admitting 
ling  them  mortgage  notes, 
them  which  would  probal 
D,)  and  alleging  that  the  pis 
the  mortgaged  property,  (\ 
the  value  of  $1,500,  and 
own  use;  and  that  a  cred 
lu  given  to  him ;  and  asking 
I  property  as  might  be  ne< 
m\d  be  applied  to  that  pur| 
Igment  for  the  remainder. 
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all  the  allegations  of  the  defendaDt's  answer  except  such  ; 
were  admitted  in  the  plaintiff's  petition  and  reply,  and  allq 
ing  that  a  chattel  mortgage  had  in  fact  been  given  by  the  d 
fendant  upon  the  aforesaid  property  to  secure  the  aforesa 
notes,  and  that  the  plaintiff  did  ^ke  the  property  into  its  po 
session,  and  sold  the  same  in  accordance  with  the  provisioi 
of  the  chattel  mortgage,  and  realized  therefrom  $200,  less  e: 
penses;  or  in  other  words,  that  it  realized  only  $139  over  ai 
above  expenses.  The  chattel  mortgage  was  set  out  in  full  ai 
made  a  part  of  the  plaintiff's  reply.  Upon  these  pleadings^ 
trial  was  had  before  the  court  and  a  jury,  and  the  jury  foui 
in  favor  of  the  defendant  and  against  the  plaintiff,  and  assessi 
the  amount  of  the  defendant's  recovery  at  $25,  and  also  ma* 
special  findings  of  fact;  and  upon  such  verdict  and  findin 
the  court  below  rendered  judgment  in  favor  of  the  defenda 
and  against  the  plaintiff  for  the  amount  of  the  verdict;  ai 
the  plaintiff,  as  plaintiff  in  error,  brings  the  case  to  this  coc 
for  review. 

The  plaintiff  in  error  has  allied  numerous  errors,  bnt  ^ 
think  it  will  be  necessary  to  consider  only  a  very  few  of  thei 
and  we  shall  consider  only  a  few  of  them  for  the  reason,  amoi 
others,  that  the  defendant  in  error  has  not  filed  any  brief  n 
made  any  appearance  in  this  court,  and  therefore  has  not  giv( 
any  explanation  of  any  of  the  allied  errors.  Among  t 
allied  errors  complained  of  are  the  following:  (1)  That  t 
defendant  was  permitted,  over  the  plaintiff's  objections, 
testify  concerning  a  conversation  had  between  himself,  the  d 
fendant,  and  one  T.  W.  Rogers,  after  this  action  was  coi 
menced,  and  concerning  matters  material  to  the  controvers 

(2)  that  the  court  erroneously  instructed  the  jury  orally  aft 
it  had  been  properly  requested  to  instruct  the  jury  in  tDritin 

(3)  that  the  court  in  giving  instructions  to  the  jury  misco 
aimed  the  chattel  mortgage,  and  for  that  reason  gave  erronec 
instructions;  (4)  that  the  court  erroneously  took  some  maJtU 
from  the  jury  which  ought  to  have  been  left;  with  the  jury 
decide;  (5)  that  the  court  erroneously  instructed  the  jury 
substance  that  the  burden  of  proof  rested  upon  the  plaint^. 
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gua^  being:  ^' Gentlemen,  the  plaintiff  in  this  case  must 
ve  their  case  by  a  preponderance  of  the  testimony/^  etc. 
^e  are  inclined  to  think  that  the  court  below  erred  in  all 
foregoing  particulars,  but  we  shall  further  consider  only 
last  The  plaintiff^s  entire  case  was  admitted  by  the 
adings  in  connection  with  §  108  of  the  civil  code.  Under 
pleadings  and  that  section,  it  was  admitted  by  the  defend- 
that  the  plaintiff  was  a  duly-existing  corporation;  that 
notes  sued  on  had  been  fully  executed,  and  that  the  chat- 
mortgage  set  forth  in  the  plaintiff's  reply  had  also  been 
y  executed ;  and  nothing  materially  adverse  and  scarcely 
thing  of  a  material  character  set  up  in  the  defendant's 
wer  was  admitted  by  the  plaintiff.  It  was  not  admitted 
t  the  property  taken  by  the  plaintiff  under  the  chattel 
rtgage  was  of  the  value  of  more  than  $200,  and  it  was  not 
nitted  that  any  wrong  of  any  kind  had  been  done  by  the 
intiff;  hence  the  plaintiff,  in  the  first  instance,  was  not 
ed  apon  to  prove  anything,  but,  on  the  contrary,  the  bur- 
i  of  proof  rested  upon  the  defendant;  and  if  the  defendant 
[  failed  to  introduce  any  testimony,  the  verdict  and  judg- 
it  should  unquestionably  have  been  for  the  plaintiff  for 
amount  claimed  in  its  petition.  The  aforesaid  instruc- 
I  was  therefore  erroneous,  and  in  our  opinion  materially 
and  for  this  and  other  reasons  the  judgment  of  the  court 
)w  will  be  reversed,  and  cause  remanded  for  purther  pro- 
iings, 
Lll  the  Justices  concurring. 


llpif: 
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J^  ^^^'.      D.  C.  LiNDLEY  V.  The  Atchison,  Topeka  &  Sant^ 
J^  1^1  Ft  Railroad  CJompamy. 

47    432' 

71    458      1.  Tbial — AdmiBsions — Direction  of  Judgment    The  oonrt  is  warrant 

in  acting  upon  the  admissions  made  by  parties  daring  the  trial  OJ 

oanse;  and  where  the  plaintiff,  in  making  the  opening  statement 

his  case  to  the  oonrt  and  jary,  admits  or  states  facts  the  existeo 

of  which  absolutely  precludes  a  recovery  by  him,  the  court  may  clc 

the  trial  at  once  and  give  judgment  against  him. 

2.  Opening  Statement — Record,   Where  such  opening  statemc 

is  not  preserved  in  a  bill  of  exceptions,  it  forms  no  part  of  the  ri 

ord  of  the  district  court. 

Error  from  Sumner  District  Court 
The  opinion  contains  a  sufficient  statement  of  the  case. 

W,  A,  MoDoncUd,  and  Charles  Willaie,  for  plaintiff  in  em 
Oeo.  R,  Pecky  A.  A.  Hurd,  Robert  Durdap^  and  0. 
Woody  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  D.  C.  Lindiey  brought  this  action  agaii 
the  railroad  company  to  recover  damages  for  personal  injuri 
alleged  to  have  been  sustained  while  traveling  on  a  stock  trai 
The  first  trial  of  the  case  resulted  in  a  verdict  in  his  fav< 
but  proceedings  in  error  were  prosecuted,  and  the  judgme 
of  the  district  court  was  reversed,  and  the  cause  remanded  1 
a  new  trial.  {Railroad  Co,  t?.  Lindiey,  42  Kas.  714.)  When  t 
case  was  called  for  trial  the  second  time,  a  jury  was  impanek 
after  which  the  plaintiff  by  his  counsel  stated  his  case  to  t 
jury,  and  the  evidence  by  which  he  expected  to  sustain 
He  then  offered  in  evidence  a  deposition  which  had  been  take 
when  the  defendant  objected  to  the  reading  of  the  same,  f 
the  reason  that  the  amended  petition  did  not  state  facts  sui 
cient  to  constitute  a  cause  of  action  in  favor  of  the  plainti 
and  against  the  defendant,  and  for  the  further  reason  that  t 
statement  made  to  the  jury  shows  that  the  plaintiff  was  guil 
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such  contributory  negligence  as  would  preclude  a  recovery 
linst  the  defendant.  The  objection  was  sustained  by  the 
irt,  and  the  jury  discharged.  The  plaintiff  brings  the  case 
'e  upon  a  transcript  of  the  record,  asking  a  review  and  a 
ersal  of  the  ruling  of  the  district  court, 
rhe  first  question  presented  is,  whether  the  court  may  dis- 
ie  of  the  case  upon  the  statement  made  by  the  plaintiff  in 
ming  his  case.  Such  a  statement  is  a  part  of  the  procedure 
the  trial.  The  code  provides  that,  when  the  jury  is  sworn, 
I  plaintiff  or  party  who  has  the  burden  of  proof  may  pro- 
d  to  state  his  case  to  the  jury,  and  the  evidence  by  which 
expects  to  sustain  it.  (Civil  Code,  §  275.)  If  the  statements 
admissions  then  made  are  such  as  to  absolutely  preclude  a 
overy,  it  would  be  useless  to  consume  further  time  or  to 
)long  the  trial.  The  court  is  warranted  in  acting  upon  the 
mission  of  the  parties  the  same  as  upon  the  testimony  offered ; 
1,  as  it  may  sustain  a  demurrer  to  the  evidence  of  the  plain- 
'  and  give  judgment  against  him,  it  would  seem  that  when 
stated  or  admitted  facts  which  were  fatal  to  a  recovery  the 
irt  might  close  the  case  at  once.  The  same  question  arose 
like  manner  in  Oscanyan  v.  Arms  Cb.,  103  U.  S.  251. 
stioe  Field,  who  pronounced  the  judgment  of  the  court, 
ted  that— 

"The  power  of  the  court  to  act  in  the  disposition  of  a  trial 
on  facts  conceded  by  counsel  is  as  plain  as  its  power  to  act 
on  the  evidence  produced.  The  question  in  either  case  must 
whether  the  facts  upon  which  it  is  called  to  instruct  the 
ry  be  clearly  established.  If  a  doubt  exists  as  to  the  state- 
mt  of  counsel,  the  court  will  withhold  its  directions,  as 
lere  the  evidence  is  conflicting,  and  leave  the  matter  to  the 
termination  of  the  jury.  In  the  trial  of  a  cause  the  admis- 
ms  of  counsel,  as  to  matters  to  be  proved,  are  constantly  re- 
ived and  acted  upon.  They  may  dispense  with  proof  of 
cts  for  which  witnesses  would  otherwise  be  called.  They 
Ely  limit  the  demand  made  or  the  set-off  claimed.  Indeed, 
7  fact  bearing  upon  the  issues  involved,  admitted  by  coun- 
I,  may  be  a  ground  of  the  court's  procedure,  equally  as  if 
kablished  by  the  clearest  proof.  And  if,  in  the  progress  of 
trial,  either  by  such  admission  or  proof,  a  fact  is  developed 

28— 47KA8. 
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which  must  necessarily  pat  an  end  to  the  action,  the  oai 
may,  upon  its  own  motion,  or  that  of  counsel,  act  upon  it  a 
close  the  case/' 

If  the  statement  made  to  the  court  and  jury  by  the  plai 
tiff  showed  beyond  dispute  that  the  injuries  which  he  receiv 
were  the  result  of  his  own  negligence,  he  could  not  reco\ 
anything  from  the  defendant,  and  it  would  have  been  idle 
have  proceeded  further  with  the  trial  of  the  cause.  It  is  co 
tended,  it  is  true,  that  the  statement  made  contained  no  fal 
admission  or  any  statements  which  justified  the  action  of  tl 
court;  but,  unfortunately  for  the  plaintiff,  the  statement  is  o 
found  in  the  record.  It  might  have  been  preserved  by  a  bi 
of  exceptions  or  in  a  case-made,  but  neither  has  been  doo 
There  appears  to  have  been  an  attempt  to  make  the  statemei 
a  part  of  the  record,  as  there  is  attached  to  what  purports 
be  the  statement  a  certificate  made  by  the  official  stenograph 
of  the  district  court.  This  certificate  is  unavailing.  Sach 
statement  can  only  be  made  a  part  of  the  record  through 
bill  of  exceptions  settled  and  signed  by  the  court,  and  it 
not  contended  that  this  has  been  done.  A  certificate  has  be( 
made  by  the  judge  that  the  statement  appended  to  the  reooi 
is  a  true  and  correct  transcript  of  the  same;  but  it  is  not  tl 
province  of  the  judge  to  authenticate  a  transcript  of  reoor 
If  the  court  had  allowed  a  bill  of  exceptions  containing  tl 
Statement,  and  made  the  same  a  part  of  the  record,  it  wou! 
have  been  the  province  of  the  clerk,  and  not  of  the  judge, 
have  authenticated  a  transcript  of  the  same.  It  follows  th 
the  statement  is  not  before  us  for  consideration,  and  therefa 
the  ruling  and  judgment  of  the  district  court  must  be  affirme 

All  the  Justices  concurring. 
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47    4S( 

Nero  Cox  v,  S,  A.  Grubb.  ^  ^^ 

.  Pabtnbbship —  ConXraot  by  Surviving  Partner  to  Pay  Firm  Debts,  A 
contract  made  between  a  anrriying  partner,  the  widow  of  a  deceased 
partner,  who  left  minor  children,  and  a  part  of  the  individual  cred- 
itors of  the  deceased  partner,  that  the  enrviving  partner  should  pay 
a  proportionate  share  of  the  indiyidaal  indebtedness  of  the  deceased 
partner,  a^d  retain  all  the  partnership  property,  is  against  public 
policy,  and  is  illegal  and  void. 

. Void  Contraot    A  promise  made  by  the  snryiying  partner 

to  a  oreditor  of  the  deceased  partner,  in  pursuance  of  such  an  agree- 
ment, to  pay  such  creditor  a  proportionate  share  of  the  individual 
debt,  is  illegal  and  void. 

Error  from  Bourbon  District  Court, 

The  material  facts  appear  in  the  opinioD.  Jadgment  for 
laintiff,  Orvhby  at  the  Deoember  term,  1888.  The  defendant, 
loxj  brings  the  case  to  this  court. 

/.  D.  McClevertyf  and  O.  A,  Cheney ,  for  plaintiff  in  error. 
A.  A,  Harris,  and  Henry  E,  Harris,  for  defendant  in  error. 

Opinion  by  Simpson,  C.  :  The  material  &cts  are,  that  Cox 
ad  Ernst  were  partnero,  doing  a  small  butcher  business  in 
le  town  of  Fulton,  in  Bourbon  county.  January  6,  1888, 
Imst  died  intestate,  leaving  a  widow  and  some  minor  chil- 
ren.  At  the  death  of  Ernst  the  partnership  owed  no  debts, 
nd  had  on  hand  tools  and  stock  of  the  value  of  several  hun- 
red  dollars.  Individually  Ernst  was  indebted  to  several 
reditors,  and  owed  Grubb  about  $207,  and  the  only  means 
f  payment  was  the  intestate^s  interest  in  the  partnership 
roperty.  Shortly  after  the  death  of  Ernst,  an  attempt  was 
lade  to  settle  up  the  affairs  of  his  estate  without  having  ad- 
linistration  thereon,  and  for  that  purpose  it  was  proposed 
lat  the  said  Cox  retain  the  Ernst  share  of  the  partnership 
poperty,  and  pay  a  pro  rata  share  to  each  of  the  creditors,  the 
Lid  Grubb  being  one  of  them ;  the  value  of  the  assets  belong- 
ig  to  the  estate  of  the  said  Ernst  being  found  to  amount  to 


Digitized  by  LjOOQ iC 


EME  CX)URT  OF  KANSAS. 

Cox  V.  Orabb. 

pon  the  dollar  of  his  debts.  To  this  the 
Bi  partial  meeting  of  the  creditors,  and  the 
SDted.  The  amount  due  Grubb  by  Erost 
this  suit  was  for  such  pro  rata  amount,  or 
ifendant,  Cox,  made  the  promise  to  pay  this 
believing  that  if  all  the  creditors  assented 
'  done;  but  finding  there  were  other  credit- 
)  do  so,  and  did  not  pay  Grubb.  After  a 
rator  was  appointed,  who  took  possession  of 
state  of  Ernst,  and  disposed  of  the  same  by 
int  Cox,  he  accounting  for  all  of  the  prop- 
me  aft«r-accruing  profits,  with  the  adminis- 
itifi^  below,  Grubb,  had  judgment,  and  Cox 
jre  for  review,  a  new  trial  having  been  de- 
are  :  Was  the  promise  of  Cox  to  pay  Grubb 
id  consideration?  and,  if  so,  was  it  binding, 
ing,  it  being  conceded  that  it  was  in  parol 
serious  question  is :  Can  such  a  contract  be 
minor  heirs  are  represented,  and  unless  such 
e  estate  of  the  deceased  person  is  authorized 
probate  court?  The  case  of  Ravenseraft  v, 
I,  holds  that  a  sale  made  by  the  widow  of  a 
who  had  been  appointed  administratrix  of 
»te,  to  the  surviving  partner,  of  all  the  de- 
aterest  in  the  partnership,  consisting  of  tan- 
)  and  leather  business,  was  ill^al  and  void 
eceased  partner  left  a  widow  and  four  child- 
of  Speckt  V.  Collins,  decided  by  the  supreme 
id  reported  in  16  S.  W.  Rep.,  934,  it  is  helc 
r  the  husband  to  convey  his  deceased  wife'i 
administration  is  had  upon  said  estate,''  ii 
iiblic  policy,  since  the  husband  can  neithej 
r  the  course  of  administration.  The  reoorc 
does  not  disclose  whether  there  were  otbei 
there  were  debts  against  the  estate  of  the  de- 
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Id  the  RaveDscraft  case  the  widow  was  administratrix,  and 
he  deceased  partner  left  other  heirs.  In  the  Texas  case,  the 
urviving  husband  was  the  sole  heir,  but  was  not  the  admin- 
Btrator  when  he  made  the  contract  for  sale.  In  this  case,  the 
leceased  partner  left  a  widow  and  minor  heirs,  but  at  the  time 
his  promise  was  made  there  was  no  administration.  The  cases 
ited  go  upon  the  theory  that  such  a  contract  is  against  public 
)olicy,  for  the  reasons  that  the  statutes  provide  a  tribunal  whose 
luty  it  is  to  supervise  the  settlement  of  the  estates  of  all  de- 
eased  persons,  and  whose  special  duty  it  is  to  protect  the  in- 
erests  of  minor  children  and  heirs.  No  contract  can  be  made 
especting  the  assets  of  a  deceased  person^s  estate  except  by  the 
authority  and  with  the  approval  of  the  probate  court,  and  only 
hen  to  the  extent  authorized  or  permitted  by  the  laws  of  the 
tate.  In  the  absence  of  administration,  no  heir  can  make  a 
contract  that  will  be  binding.  No  stipulation  could  be  entered 
nto  by  the  widow  that  would  bind  the  minor  heirs  in  any 
natter  respecting  the  settlement  of  the  estate  or  its  property  or 
ts  debts.  The  law  fixes  the  manner  of  administration ;  it  im- 
)08es  certain  restrictions  upon  the  sale  of  the  assets  of  an  estate, 
ind  even  when  the  sale  is  authorized  by  law,  and  ordered  by 
he  probate  court,  the  sale  and  its  terms  and  its  methods  are 
itill  subject  to  the  approval  of  the  court  ordering  it.  No  per- 
lon  interested  in  the  estate  can  by  contract,  assent  or  silence 
Teate  other  methods  of  selling  the  assets  of  the  estate  than 
hose  prescribed  by  the  law.  To  permit  this  in  any  one  in- 
itance  would  withdraw  all  the  safeguards  and  beneficent  re- 
strictions that  the  law  imposes  for  the  protection  of  the  interests 
»f  minor  and  non-resident  heirs.  The  widow  could  not  make 
iny  contract  that  would  bind  the  minor  heirs ;  she  could  make 
ID  contract  pledging  the  course  of  the  administration  of  the 
aw  respecting  the  settlement  of  the  estate  of  a  deceased  person. 
Public  policy,  the  policy  of  the  probate  law,  and  the  interests 
>f  minor  children  in  the  estates  of  their  deceased  parents,  all 
brbid  such  contracts  as  the  one  made  in  this  case.  This  par- 
icular  contract  was  ill^al,  and  the  promise  of  Grubb,  being 
I  part  and  parcel  of  it,  was  illegal  and  void. 
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i^e  recommend  that  the  jadgmeot  be  reversed,  and  th( 
le  remanded  for  further  proceedings. 
\y  the  Court:  It  is  so  ordered.    • 
JI  the  Justices  concurring. 


!.  P.  Russell  et  cU.  v.  Bradley,  Wheeler  &  Co. 

WNXB8HIP  —  Pleading  and  Proof,    A  plaintiff  alleging  ownership 

F  property  at  a  certain  time  is  not  restricted,  as  to  the  evidence  ol 

ich  ownership,  to  the  very  day  fixed  in  the  petition,  bnt  may  intro- 

ace  evidence  to  establish  ownership  prior  to  the  time  stated  in  the 

leading. 

viDXNOx — Verdict    The  evidence  considered,  and  foond  sufficient 

»  sustain  the  verdict  of  the  jary. 

rsTBuoTiONS — No  Exception,    Instructions  not  excepted  to  will  not 

b  reviewed. 

Error  from  Sherman  District  Oourt. 

"he  opinion  states  the  facts.  Judgment  for  plaintiffs, 
dley,  Wheeler  &'  Co.,  at  the  October  term,  1888.  Th€ 
ndants,  Russell  and  another,  bring  the  case  to  this  court 

\rown  &  Knighty  for  plaintiffs  in  error. 
^agley  &  Andrews j  for  defendants  in  error. 

Opinion  by  Green,  C.  :  Bradley,  Wheeler  &  Co.  broughl 
action  in  the  district  court  of  Sherman  county  against  C. 
nd  H.  W.  L.  Russell,  to  recover  the  value  of  a  frame  build- 
which,  it  was  claimed,  they  had  converted  to  their  own 
The  case  was  tried  by  the  court  and  a  jury,  and  the 
n tiffs  recovered  a  judgment  for  the  sum  of  $350  against 
^  Russell.  The  material  facts  are :  Bradley,  Wheeler  & 
had  an  agent  at  Sherman  Center  by  the  name  of  Swayne, 
)  had  become  indebted  to  them;  and  on  the  13th  day  of 
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Lugust,  1887,  be  executed  to  them  a  mortgage  upon  some  town 
9ts  in  Sherman  Center,  upon  which  stood  the  frame  building 
a  controversy.  In  the  month  of  December,  1887,  Swayne, 
irithout  the  knowledge  of  the  plaintiffs,  moved  the  building 
rom  Sherman  Center  to  Goodland.  Russell  Bros,  were  en- 
aged  in  the  banking  business  at  the  latter  place,  and  were 
cting  as  the  collecting  agents  for  Bradley,  Wheeler  &  Co. 
)n  December  13, 1887,  Russell  Bros,  wrote  Bradley,  Wheeler 
z;  Co.  that  Swayne  had  removed  a  part  of  his  building  to 
roodland.  In  reply  to  this  letter,  Bradley,  Wheeler  &  Co, 
froie  the  following  to  Russell  Bros.,  under  date  of  December 
6,  1887: 

"  We  mailed  you  last  week  a  mortgage  on  Swayne's  prop- 
rty  at  Sherman  Center,  to  be  exchanged  for  mortgage  on  his 
iroodland  property,  which  he  got  in  exchange  for  his  Sherman 
Center  location,  and  which  he  agreed  to  pay  us  when  he  made 
be  change.  We  hope  you  will  attend  to  this  promptly,  and 
3t  us  have  mortgage  as  soon  as  possible.^' 

On  December  30,  1887,  Russell  Bros,  through  their  assist- 
nt  cashier,  wrote  the  following  letter  to  Bradley,  Wheeler  & 
Jo.: 
Rt788bxj<  Bbob.,  Bankbbs. 

"Goodland,  Sherman  Co.,  Kas.,  12-30-1887. 
^* Bradley,  Wheeler  &  Co, — OenUemen:  Your  favor  of  the 
4th  inst.  received,  with  indosure  as  stated,  and  same  entered 
or  collection.  Your  mortgage  against  Swayne  we  have  handed 
D  attorney  W.  K.  Brown  for  attention.  Understand  there 
re  some  technical  difficulties. 

Yours  respectfully,         J.  C.  F.  McKesson.'^ 

On  the  3d  day  of  January,  1888,  Russell  Bros,  took  a  bill 
f  sale  of  the  building  in  controversy.  This  bill  of  sale  was 
led  for  record  on  the  23d  day  of  January  following.  Rus- 
ell  Bros,  also  held  a  real-estate  mortgage  upon  the  lot  upon 
rhich  this  same  building  was  situated.  This  mortgage  was 
ated  December  16,  1887,  and  filed  in  the  office  of  the  regis- 
Br  of  deeds  on  the  same  day.  On  the  23d  day  of  February, 
888,  Swayne  executed  a  bill  of  sale  to  the  plaintiffs  below  for 
be  same  building,  describing  it  as  the  building  upon  which 
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Bradley,  Wheeler  &  CompaDy  had  a  mortgage  when  it  sto 
in  Sherman  Center,  and  was  sold  by  Swayne  as  a  partial  « 
tlement  for  said  mortgage.  This  bill  of  sale  was  filed  for  re 
ord  on  the  same  day,  and  Bradley,  Wheeler  &  Company  to( 
immediate  possession  and  stored  their  goods  in  said  buildiD 
Sometime  after  this,  Russell  Bros.,  through  their  agents,  to( 
forcible  possession  of  the  building  in  controversy,  moved 
upon  one  of  their  own  lots,  and  have  since  held  it. 

It  is  first  claimed  by  the  plaintifis  in  error  that,  because  tl 
petition  alleged  that  the  plaintiffs  owned  the  building  in  Jun 
1888,  it  was  error  to  show  title  to  the  property  in  dispute  son 
time  prior,  in  the  year  1887.  There  was  no  error  in  this; 
was  perfectly  competent  for  the  plaintiffs  below  to  establl 
by  competent  evidence  their  title  to  the  building  in  contr 
versy  prior  to  the  time  alleged  in  the  petition.  It  would  I 
too  narrow  a  construction  of  the  pleading  to  limit  the  inquii 
of  ownership  to  the  time  alleged  in  the  petition. 

It  is  next  urged  that  there  is  no  evidence  that  Russell  Brc 
accepted  the  agency  for  Bradley,  W^heeler  &  Co.,  in  lookii 
after  its  mortgage  against  Swayne;  and  that  Russell  Brc 
could  not  act  for  the  plaintiff  below,  on  account  of  adver 
interests.  It  was  established  that  Russell  Bros,  were  the  cc 
lecting  agents  for  Bradley,  Wheeler  &  Co. ;  that  as  early  i 
the  9th  day  of  December,  1887,  the  latter  made  inquiry  of  tl 
former  concerning  their  claim  against  Swayne,  and  on  tl 
13th  of  the  same  month  Russell  Bros,  wrote  the  company  th 
Swayne  had  moved  a  part  of  his  building  to  the  new  tow 
which  was  the  county-seat  of  Sherman  county.  This  was  b 
fore  they  had  taken  their  real-estate  mortgage.  Three  da; 
later  Bradley,  Wheeler  &  Co.  wrote  the  defendants  again,  sa; 
ing  they  had  sent  the  Swayne  mortgage  to  them  the  week  pr 
vious,  and  urged  upon  them  the  necessity  of  prompt  attentio 
On  the  30th  day  of  December  they  reported  to  Bradle 
Wheeler  &  Co.  that  they  had  handed  the  mortgage  to  an  a 
torney  for  attention,  saying  that  they  understood  there  we 
some  technical  difficulties  in  the  way.  This  certainly  wi 
some  evidence  to  show  the  relation  existing  between  the  pa 
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ties.  It  is  not  our  province  to  pass  upon  the  weight  of  evi- 
lence;  that  has  already  been  done  by  the  jury.  We  think 
^here  was  some  evidence  showing  that  the  plaintiffs  in  error 
iccepted  the  note  and  mortgage  of  defendants  in  error  as  their 
X)llecting  agents,  and  should  have  guarded  their  interest.  If 
they  were  not  in  a  position  to  do  this,  they  should  have  re- 
:umed  the  claim  at  once,  and  not  held  it  until  they  attempted 
JO  acquire  an  adverse  interest  in  the  very  property  they  knew 
Bradley,  Wheeler  &  Co.  sought  to  subject  to  the  payment  of 
;heir  debt.  The  law  requires  the  utmost  good  faith  and  loyalty 
ipon  the  part  of  the  agent  in  the  performance  of  every  duty 
Krhich  he  owes  to  his  principal. 

The  claim  is  made  that  the  instructions  of  the  court  were 
nisleading.  No  exceptions  were  taken  to  the  charge  of  the 
»urt,  or  any  portion  of  it. 

Our  attention  is  called  to  the  fact  that  the  district  court  en- 
ered  judgment  against  H.  W.  L.  Russell,  when  the  record 
ihows  that  no  service  was  made  upon  him  and  no  appearance 
>r  answer  was  filed  in  his  behalf.  The  record  was  modified 
n  this  particular,  as  appears  from  a  corrected  journal  entry 
m  file  in  this  court,  from  which  it  appears  that  the  judgment 
8  only  against  C.  P.  Russell. 

We  recommend  that  the  judgment  be  affirmed. 

By  the  Court:   It  is  so  ordered. 

All  the  Justices  concurring. 
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JHALL  et  al~  V.  L.  S.  Bacheldor. 

,  Affixed  to  Realty — Status.  In  the  sale  of  p< 
is  to  be  affixed  to  realty,  the  oontraoting  parti 
sale  have  the  power,  as  between  themselves, 
AS  of  saoh  property,  and  to  say  whether,  whi 
>f  the  vendee,  it  shall  remain  personal  proper 
snoh  realty. 

V  Improvement  By  the  express  terms  of  t 
ie  property  for  which  the  debt  sought  to  be  e 
as  created,  the  ownership  and  possession  of  t 
»  remain  in  H.  nntil  the  price  was  paid.  Hti 
Dtraot,  as  between  H.  and  B.,  the  property  so! 
Ltly  became  affixed  to  the  homestead  of  B.,  i 
[>perty,  and  did  not  constitute  an  improveme 
;  and  the  latter  was  exempt  from  sale  to  pay  i 
9for. 

from  Clovd  District  Court 

idgment  for  plaintiff,  Baoheldor,  at  tl 
The  defendants,  Marshall,  as  sheriff  c 
Hollisy  bring  the  case  to  this  court.    Tl 
r  in  the  opinion. 

\Iat8on,  for  plaintiff  in  error, 
for  defendant  in  error. 

^6,  C. :  Sometime  prior  to  March  1, 188' 
L.  S.  Bacheldor  a  windmill  and  grinde 
shain  to  connect  said  windmill  and  grinde 
from  the  former  to  operate  the  latter,  fc 
ding  feed  for  stock.  At  the  time  of  tt 
took  from  Bacheldor  his  promissory  do! 
which  he  reserved  to  himself  the  ownei 
^f  said  property  until  the  purchase-mooe 
ither  with  the  right  to  retake  the  actw 
roperty  at  any  time  he  should  deem  hin 
ivindmill,  grinder,  wheel  and  chain  wer 
i  the  homestead  of  the  defendant    Tb 
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iodmill  was  placed  on  a  tower  which  was  bolted  fast  to  posts 
t  into  the  ground.  The  grinder  was  screwed  fast  to  the  floor 
a  small  shed  erected  over  it  for  shelter.  The  notes  were 
it  paid  when  due.  Hollis  brought  suit  thereon  and  obtained 
judgment  against  Bacheldor  March  14, 1887,  for  $250.  Oc- 
ber  13, 1887,  an  execution  was  issued  on  said  judgment  and 
vied  upon  the  homestead  of  Bacheldor  for  the  purpose  of 
lling  the  same  to  satisfy  the  judgment.  November  3,  this 
it  was  begun  in  the  district  court  of  Cloud  county,  to  enjoin 
e  sale  of  said  homestead,  upon  the  ground  that  it  was  exempt. 
D  answer  was  filed  admitting  that  the  premises  were  the 
imestead  of  Bacheldor,  but  alleging  that  the  debt  upon  which 
e  judgment  rested  was  contracted  for  improvements  upon 
id  homestead,  and  that  the  exemption  laws  of  the  state  did 
t  therefore  protect  the  homestead.  The  injunction  was 
lowed,  and  on  trial  made  perpetual.  Motion  for  new  trial 
18  overruled,  and  a  case  made  for  this  court. 
The  only  question  in  the  case  is,  was  the  debt,  for  the  pay- 
ent  of  which  the  Bacheldor  homestead  was  being  sold,  con- 
icted  for  improvements  thereon?    If  it  was,  the  judgment 

the  court  below  was  wrong,  and  ought  to  be  reversed ;  but 
such  debt  was  not  for  improvements  on  said  homestead,  the 
idgment  is  right  and  must  stand.  The  property  for  which 
e  debt  in  question  was  contracted  was,  at  the  time  of  the 
le,  personal  property.  If  it  ever  became  a  part  of  the  realty, 
id  therefore  an  improvement  thereon,  it  was  by  reason  of  its 
icoming  attached  to  such  realty  after  the  sale.  Whether 
irsooal  property  affixed  to  realty  becomes  a  part  thereof  de- 
sads,  as  a  general  rule,  upon  the  character  of  its  attachment 

the  realty,  or  the  use  to  which  it  is  put.     If  it  is  attached 

the  realty  so  as  to  be  incapable  of  separation  therefrom 
ithout  serious  injury  to  the  latter,  it  will  generally  be  con- 
lered  a  part  of  the  realty.     Or  if  it  is  affixed  to  the  realty 

be  used  permanently  in  connection  therewith  as  a  part 
lereof,  it  will  generally  be  considered  a  part  of  the  realty. 
Valker  v.  Shetman,  20  Wend.  636,  and  cases  there  cited.) 
one  of  the  property  sold  by  Hollis  was  so  attached  to  the 
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realty  of  Bacheldor  as  to  be  incapable  of  severance  and 
moval  therefrom  without  injury  to  the  realty;  nor  was 
attachment  to  the  realty  necessary  to  the  use  and  enjoymi 
of  the  homestead  of  Bacheldor.  It  was  used  to  grind  fe 
for  himself  and  neighbors  for  profit,  outside  of  any  necessj 
connection  with  the  freehold.  But  whether  in  this  case,  uo( 
the  general  rule,  the  property  would  be  considered  a  part 
the  realty  or  not,  we  do  not  think  that,  under  the  contract  1 
tween  Hollis  and  Bacheldor,  the  property  sold  by  the  fern 
to  the  latter  became  a  part  of  his  real  estate. 

In  the  sale  of  personal  property  that  is  to  be  fixed  to  real 
the  contracting  parties  at  the  time  of  the  sale  have  the  po^ 
as  between  themselves  at  least,  to  fix  the  slatiLs  of  such  pn 
erty,  and  to  say  whether,  when  affixed  to  the  realty  of  1 
vendee,  it  shall  remain  personal  property  or  become  a  part 
the  realty.  {Fortman  v.  Geopper,  14  Ohio  St  558;  1  Bei 
Sales,  §  425 ;  Tied.,  Sales,  §§  83,  85.)  Did  the  contracting  p 
ties,  at  the  time  of  the  sale  in  this  case,  fix  the  aiatus  of  i 
property  for  which  the  debt  sought  to  be  enjoined  was  a 
tracted  ?  We  think  they  did ;  and  in  such  a  manner  as 
leave  the  property  on  the  premises  of  Bacheldor  not  only  m 
personal  property,  but  the  property  of  Hollis,  the  vend 
until  the  performance  of  the  condition  by  payment  of  ^ 
purchase-price.  When  the  mill,  grinder  and  other  artic 
were  sold  by  Hollis  to  Bacheldor,  the  former  reserved  in  wi 
ing  both  the  ownership  and  possession  thereof  in  himself  ui 
the  price  was  paid ;  and  also  reserved  to  himself  the  right 
take  the  actual  possession  of  said  property  whenever,  bef< 
payment,  he  deemed  himself  insecure.  That  is,  if  at  any  ti 
before  payment  Hollis,  for  any  cause,  thought  he  was  in  a 
danger  of  losing  his  property,  he  had  the  right  to  go  to  Ba 
eldor's  place  and  take  it  away.  So  long  as  this  right  remaii 
in  Mr.  Hollis  by  express  contract  between  himself  and  Ba< 
eldor,  the  property,  as  between  themselves  at  least,  could  i 
become  a  part  of  the  realty,  and  could  not  be  held  to  com 
tute  an  improvement  thereon.  If  said  property  did  not  a 
stitute  an  improvement  upon  the  realty,  the  homestead  woi 
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exempt  from  the  payment  of  the  debt  coDtracted  therefor, 

d  the  sale  of  the  homestead  to  satisfy  such  debt  should  be 

joined.  (Eaves  v.  Estes,  10  Kas.  314;  A.T.&  S.  F.  Rid.  Co. 

Morgan^  42  id.  23;  Ford  v.  Cobb,  20  N.  Y.  344;  Holmes  v. 

empeTy  20  Johns.  29.) 

We  therefore  recommend  that  the  judgment  of  the  district 

iirt  be  affirmed. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 


lRAH  L.  Dbyden,  as  Administratrix  of  the  estate  of 
James  E.  Dryden,  deceased,  v.  The  Chicago,  Kansas 
&  Nebraska  Railway  Company. 

iw  Tbiaii — Motions  Overruled — No  Review,  When.  When  errors  oom- 
plained  of  relate  to  matters  oocnrring  on  the  trial,  for  which  a  new 
irial  is  asked,  bnt  the  action  of  the  court  in  overrnling  the  motion 
for  a  new  trial  is  not  assigned  as  error,  they  cannot  be  considered  in 
[;hiB  ooart  {Struthers  v.  F&ller,  45  Kas.  785,  cited  and  followed.) 

Error  from  Doniphan  District  Court. 
The  facts  sufficiently  appear  in  the  opinion. 

Grant  W.  Harrington,  and  W.  D.  Webb,  for  plaintiff  in 
ror. 

M.  A.  Low,  and  W.  F.  Evans,  for  defendant  in  error. 

Opinion  by  Simpson,  C.  :  On  the  22d  day  of  December, 
186,  one  James  E.  Dryden,  who  lived  about  three  miles  east 
the  city  of  Troy,  in  Doniphan  county,  was  driving  east 
Dm  his  home,  early  in  the  forenoon  of  a  cold,  frosty  day,  in 
buggy  drawn  by  two  horses,  and  in  attempting  to  cross  the 
ack  of  the  Chicago,  Kansas  &  Nebraska  Railway  Company, 
advance  of  an  approaching  train,  was  killed.     He  had  lived 
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Dear  the  crossing  for  many  years^  and  the  railroad  bad  b 
in  operation  for  several  weeks.  The  top  of  his  buggy 
ap,  and  he  was  driving  in  a  brisk  trot.  The  railroad  exte 
east  and  west  at  the  croflBiDg.  The  wagon  road^  on  which 
deceased  was  traveling,  ran  north  and  soath  at  this  place,  i 
crossed  the  railroad  track  at  right  angles,  but  before  approa 
ing  the  crossing  fVom  the  north,  and  at  a  short  distance  th< 
from,  the  road  ran  west,  parallel  with  and  about  100  feet  dc 
of  the  railroad  track  for  several  miles.  The  public  road,  a 
crossing  the  track  of  the  railroad  from  the  north,  ran  so 
for  about  400  feet,  and  then  turned  and  extended  to  the  e 
The  deceased  was  driving  along  the  road  from  the  west  ui 
he  came  to  the  turn,  and  then  went  south  for  about  100  i 
onto  the  track  where  he  was  killed.  The  railroad  track 
a  distance  of  50  or  60  feet  west  of  the  crossing  was  construe 
upon  a  very  light  grade,  but  about  300  feet  west  of  the  crc 
ing  there  was  a  cut  from  2  to  11  feet  deep,  and  probably  S 
feet  long,  and  west  of  this,  and  about  1,300  feet  from  the  crc 
ing,  was  a  bridge  54  feet  long.  As  the  crossing  is  approacl 
from  the  west,  and  before  the  road  turns  south,  the  grouDC 
high  and  hilly,  and  the  approaching  train  could  be  plainly  b 
from  the  top  of  the  hill  for  120  rods.  As  the  crossing  is  \ 
preached  from  the  west,  and  before  the  turn  is  made  to 
south,  the  ground  between  the  road  and  track  is  comparativ< 
level ;  when  the  turn  is  made  on  the  road  going  south  to 
crossing  the  grade  is  slightly  down  hill  until  near  the  crossii 
and  to  the  west  of  the  road,  after  the  turn  south  is  madie, 
view  of  the  track  west  is  somewhat  obscured  by  weeds  s 
elder  bushes  along  the  side  of  the  fence  and  on  the  right- 
way.  Dryden  approached  probably  within  40  feet  of  i 
track  at  the  crossing,  when  he  leaned  forward  and  looked 
the  direction  of  the  approaching  train.  He  then  struck 
horses  with  the  whip  and  endeavored  to  cross  the  track  bef 
the  train  arrived  at  the  crossing.  He  was  struck  by  the  tn 
and  killed.  There  is  evidence  tending  strongly  to  show  ti 
while  the  train  was  in  the  cut  west  of  the  crossing,  and  pi 
bably  150  feet  away,  the  whistle  sounded  the  usual  daD( 


Digitized  by  VjOOQ iC 


JULY  TERM,  1891. 


Opinion  of  the  Oonrt. 


goals.     A  fair  summiDg  up  of  the  evidence  sbowt 
soeased  was  driving  along  the  road  from  the  west  a 
ot,  and  not  until  he  turned  south  toward  the  cros 
id  advanced  to  within  40  or  50  feet  of  the  track,  d 
17  attention  to  the  approaching  train.     At  the  lati 
imething  caused  him  to  lean  forward  and  look  in  1 
9n  it  was  coming.     He  then  whipped  his  horses, 
leir  speed,  and  tried  to  cross  in  advance  of  the  arri^ 
ain.     He  lived  within  a  half-mile  of  the  crossing, 
dug  within  160  feet  of  the  track  of  the  railroad.     ' 
tat  struck  him  was  a  regular  train  and  on  time. 
This  action  was  brought  by  his  wife,  as  administ 
cover  damages  for  the  negligent  killing  at  a  public 
t  the  trial  the  court  instructed  the  jury  in  th^  wo 

"  It  is  deemed  by  the  court  that  the  evidence  in 
lows  that  the  deceased,  James  E.  Dryden,  did  not 
iry  care  in  crossing  the  railroad  of  defendant,  and  i 
w  is  not  entitled  to  a  verdict  for  the  injury  done, 
lerefore,  instructed  to  find  for  the  defendant.'' 

The  jury  returned  a  verdict  for  the  defendant,  an< 
inistratrix  brings  the  case  here  for  review.  The 
Tor  complained  of  is  the  instruction  above  given ;  b 
error  of  law  occurring  at  the  trial,  and  as  the  oven 
le  motion  for  a  new  trial  is  not  assigned  as  error  i 
tion  in  error  filed  in  this  court,  we  are  without  the 
tview  this  cause.  This  has  been  held  in  many  ca 
hraon  v.  Funk,  27  Kas.  524,  to  Struthera  v.  Fuller,  4i 
ivery  assignment  of  error  in  the  petition  in  this  c 
Tors  occurring  at  the  trial,  and  this  ruling  we  now 
le  instruction  complained  of  applies  to  all  the  othe 
eots  of  error. 

We  can  do  nothing  but  recommend  an  affirmant 
idgment. 

By  the  Court :  It  is  so  ordered. 
All  the  Justices  concurring. 
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I  47    44^ 

I  68    789 

47    448  -       W.  H.  CoGSHALi..  et  oZ.  V.  8.  W.  Spurry. 

^73      766 

73      769 

^*     783  1,  Petition  in  Ebbob — Amendment^  When,    A  petition  in  error  in  the 

supreme  oourt  may  be  amended  more  than  one  year  after  the  ruling 
of  the  district  oourt  complained  of  has  taken  plaoe,  if  the  amendment 
is  only  to  make  good  a  defeotiye,  informal  or  incomplete  allegation 
of  error  already  contained  in  the  petition  in  error;  bat  when  the 
proposed  amendment  sets  forth  an  absolutely  new  and  distinct  alle- 
gation of  error  or  cause  for  reversal,  it  cannot  be  lAade  after  that 
time. 
2.  Tbial — Errors,  When  Cktnsidered.  Errors  occurring  during  the  trial 
cannot  be  considered  by  the  supreme  court  unless  a  motion  for  a 
new  trial,  founded  upon  and  including  such  errors,  has  been  made 
by  the  complaining  party,  and  acted  upon  by  the  trial  court,  and  its 
ruling  excepted  to,  and  afterward  assigned  for  error  in  the  supreme 
court. 

Error  from  Orawford  District  Court 

The  case  is  stated  in  the  opinion. 

W.  jR.  Oowley,  for  plaintiffs  in  error. 
John  T,  Vo88,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  The  assignments  of  error  in  this  case  are 
as  follows : 

"1.  The  said  court  erred  in  the  instructions  given  to  the 
jury  on  the  trial  of  the  said  action. 

"  2.  The  court  erred  in  admitting  evidence  in  the  trial  of 
said  action. 

"3.  The  verdict  was  contrary  to  the  evidence. 

"4.  The  said  judgment  was  given  for  the  said  8.  W.  Spurry 
when  it  ought  to  have  been  given  for  these  plaintiffs." 

It  will  be  seen  that  nothing  is  said  in  the  assignments  of 
error  with  regard  to  a  motion  for  a  new  trial.  There  was  a 
motion  for  a  new  trial,  however,  made  and  filed  in  the  court 
below  on  April  7,  1888,  and  overruled  on  April  20,  1888. 
The  grounds  for  the  motion  are  as  follows : 

"1.  The  verdict  is  contrary  to  and  against  the  evidence. 
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"  2.  The  verdict  is  contrary  to  and  against  the  law. 

'^3.  Error  upon  the  part  of  the  court  in  the  admission  of 

stimony,  to  which  the  plaintiff  excepted  at  the  time." 

Nothing  is  said  in  this  motion  with  respect  to  the  instruc- 
ts of  the  court  to  the  jury.  Instructions,  however,  were 
ven ;  and  while  we  have  17  pages  of  them  in  the  record,  yet 
e  record  does  not  show  that  it  contains  all.  On  the  same 
y  on  which  the  motion  for  the  new  trial  was  overruled, 
idgment  was  rendered  in  favor  of  the  defendant,  S.  W.  Spurry, 
d  against  the  plaintiffs,  W.  H.  Cogshall  and  George  W.  Pye, 
rtners  as  W.  H.  Cogshall  &  Co.,  for  costs  of  suit;  and  on 
pril  16,  1889,  the  plaintiffs,  as  plaintiffs  in  error,  brought 
e  case  to  this  court  for  review. 

On  October  8,  1891,  the  plaintiffs  in  error  asked  leave  of 
is  court  to  amend  their  petition  in  error  so  as  to  make  it 
i^e  for  error  the  overruling  of  their  motion  for  a  new  trial, 
it  the  court  overruled  the  motion,  and  then  the  case  was  sub- 
itted  to  the  court  for  final  decision  upon  its  merits  upon  the 
tition  in  error  as  it  was  and  the  record  and  the  briefs  of 
iinsel.  The  motion  of  the  plaintiffs  in  error  for  leave  to 
lend  their  petition  in  error  was  overruled  upon  the  ground 
Eit  it  was  made  too  late.  Under  the  statutes  of  this  state, 
ivil  Code,  §  656,)  no  proceeding  in  error  can  be  commenced 
the  supreme  court  unless  it  is  commenced  within  one  year 
:er  the  rendition  of  the  judgment  or  the  making  of  the  order 
mplained  of,  except  where  the  plaintiff  in  error  is  an  infant, 
of  unsound  mind,  or  imprisoned.  The  motion  to  amend  in 
B  present  case  was  not  made  until  more  than  three  years  had 
ipsed  after  the  ruling  of  the  court  below  complained  of  had 
[tarred.  Of  course  a  petition  in  error  may  be  amended  more 
em  one  year  after  the  ruling  complained  of  has  taken  place, 
the  amendment  is  only  to  make  good  a  defective,  informal 
incomplete  allegation  of  error  already  contained  in  the  peti- 
^n  in  error;  but  when  the  proposed  amendment  sets  forth 
absolutely  new  and  distinct  assignment  of  error  or  cause 
-  reversal,  it  cannot  be  made  after  that  time.  Such  has  been 
3  uniform  ruling  of  this  court,  and  such  ruling  has  been  once 

29^47  KAB 
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at  least  embodied  in  a  written  opinion  and  reported.  {Oravh 
ford  V.  K.  a  Ft.  8.  &  G.  Bid.  Co.,  45  Kas.  474,  476.) 

The  defendant  in  error  objects  to  the  consideration  of  this 
case  for  various  reasons,  among  which  are  the  following:  The 
record  does  not  show  that  it  contains  all  the  instructions  of  the 
court  below  to  the  jury;  the  motion  for  a  new  trial  does  not 
present  any  question  with  regard  to  the  instructions,  and  the 
petition  in  error  does  not  assign  for  error  the  overruliDg  of 
the  motion  for  a  new  trial.  We  think  the  contention  of  the 
defendant  in  error  must  be  sustained,  especially  upon  the  last 
ground.  {Strvihers  v.  Fuller,  45  Kas.  735 ;  Duigenan  v.  ClauSy 
46  id.  275,  276;  same  case,  26  Pac  Rep.  699,  700,  and  cases 
there  cited.)  It  will  be  observed  that  the  only  errors  assigned 
are  such  as  occurred  during  the  trial,  and  in  the  case  last  cited 
it  was  decided  as  follows  : 

^'  Errors  occurring  during  the  trial  cannot  be  considered  bj 
the  supreme  court  unless  a  motion  for  a  new  trial,  founded 
upon  and  including  such  errors,  has  been  made  by  the  com- 
plaining party,  and  acted  upon  by  the  trial  court,  and  its 
rulings  excepted  to,  and  afterwards  assigned  for  error  in  the 
supreme  court.''  (Syllabus.) 

See,  also,  the  case  of  Dryden  v.  C.  K.  &  N.  Bly.  Co.,  just 
decided. 

No  available  error  having  been  assigned  by  the  plaintifis  in 
error,  the  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 
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J.  L.  Shellabarger  et  al.  v.  F.  J.  Mottin  et  al.         \^ 

47 
BAUDULBMT  GoNTBTANOB  —  Attcuihment  —  Sufficient  Qrounds.  Where 
an  insolyent  debtor,  being  pressed  by  his  creditors,  exeontes  a  chattel 
mortgage  upon  his  personal  property 'to  pay  or  secure  for  his  attor- 
ney $500,  most  of  which  is  in  consideration  of  fntare  legal  services, 
sach  mortgage  is  an  nnlawful  withdrawal  of  that  which  justly  belongs 
to  the  bona  fide  creditors  of  the  insolyent  debtor,  and  operates  to  de- 
lay and  defraud  his  creditors  in  the  collection  of  their  debts.  The 
execution  and  delivery  of  such  a  mortgage  furnish  sufficient  ground 
for  the  issuance  of  an  attachment  against  him. 

Error  from  Clovd  District  Court 

Attachment  suits  against  Mottin  and  another,  by  the  fol- 
>wing  plaintiffs,  to  wit :  /.  i.  Shellabarger,  et  al.,  Wm.  Broad- 
ead  et  al..  Tootle,  Hosea  &  Co.,  (two  cases,)  J.  H.  Lee  &  Co., 
Vm.  E.  Schmertz  &  Co.,  and  Phelps,  Dodge  &  Palmer  Com- 
any.  At  the  April  term,  1889,  all  the  attachments  were  dis- 
lissed  on  defendants'  motion,  and  plaintiffs  in  each  case  come 
)  this  court.     The  facts  are  stated  in  the  opinion. 

Jetmore  &  Jetnwre,  for  plaintiffs  in  error. 
Theodore  Laing,  for  defendants  in  error. . 

'he  opinion  of  the  court  was  delivered  by 
HoRTON,  C.  J.:  From  December  8,  1887,  to  March  23, 
889,  F.  J.  Mottin  and  Ferd.  Mottin,  partners  as  Mottin 
Iros.,  were  engaged  in  the  general  merchandise  business 
b  Clyde,  in  Cloud  county,  in  this  state.  At  the  time  of  com- 
lencing  business  the  Mottin  Bros,  were  worth  from  $15,000 
)  $21,000.  About  midnight  of  Friday,  March  22,  1889, 
eing  insolvent,  they  made  a  general  assignment  to  C.  W. 
^an  DeMark.  The  assignment  was  dated  March  23,  1889. 
t  included  their  stock  of  goods,  etc.,  furniture,  fixtures,  real 
state  and  equities  of  both  partners,  not  exempt  by  law.  The 
?7om  schedule  of  liabilities  showed  a  firm  or  partnership  in- 
ebtedness  of  $12,524.94.     At  the  time,  F.  J.  Mottin  had 
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debts  secured  by  mortgages  upon  bis  individual  estate  of 
$6,884.  On  March  21,  1889,  they  executed  to  the  Van  De 
Mark  Bros,  a  chattel  mortgage  of  $584.70  upon  their  stock 
of  goods.  On  March  22,  1889,  they  also  gave  another  chat- 
tel mortgage  for  $500  to  the  Van  DeMark  Bros,  oovering 
their  entire  stock.  This  was  given  to  secure  a  note  for  attor- 
ney fees.  On  April  8  and  9,  1889,  various  creditors  of  the 
Mottin  Bros,  commenced  actions  against  them  for  large  sums 
of  money  alleged  to  be  due,  and  attachments  were  also  issued 
in  all  of  these  actions  against  the  property  of  the  defendants. 
Their  stock,  furniture,  fixtures,  etc.,  were  attached,  and  ap- 
praised at  $9,991.51.  All  of  the  foregoing  cases  involve  the 
same  questions,  and  therefore  are  considered  together. 

The  affidavits  for  attachments  alleged,  among  other  things, 
that— 

"Said  defendants,  F.  J.  Mottin  and  Ferd.  Mottin,  partners 
as  Mottin  Bros.,  were  about  to  assign,  remove  and  dispose  of 
their  property,  or  a  part  thereof,  with  the  intent  to  defraud, 
hinder  and  delay  their  creditors,  and  had  assigned,  removed 
and  disposed  of  their  property,  or  a  part  thereof,  with  the 
intent  to  defraud,  hinder  and  delay  their  creditors,  and  fraud- 
ulently contracted  the  debt  and  incurred  the  liability  and  ob- 
ligation for  which  the  actions  were  brought." 

The  Mottin  Bros,  filed  their  motion  to  vacate  and  dismiss 
the  attachment  proceedings,  principally  for  the  reason  that  the 
grounds  for  the  attachments  alleged  in  the  affidavits  were  not 
true.  The  motion  to  vacate  and  dismiss  the  attachment  pro- 
ceedings was  heard  at  the  April  term  of  the  court  for  1889, 
and,  after  hearing  the  evidence  and  arguments  in  the  cases, 
the  motion  was  sustained,  and  all  of  the  attachments  were  va- 
cated and  dismissed.  The  plaintiffs  below  excepted,  and  com- 
plain of  the  rulings  of  the  court  below. 

Various  errors  are  alleged,  but  we  need  refer  to  one  only. 
The  chattel  mortgage  dated  March  22,  1889,  for  $500,  was 
not  executed  until  the  Mottin  Bros,  had  determined  to  make 
an  assignment  of  their  property,  and  was  executed  at  about 
the  same  time.     The  Van  DeMark  Bros,  agreed  to  secure 
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Theodore  Laiog,  as  the  attorney  for  the  Mottin  Bros.,  and 
they  agreed  to  become  responsible  to  him  for  his  advice,  ser- 
vices, eta,  as  the  attorney  for  them.  Ferd.  Mottin  stated, 
among  other  things,  as  follows : 

*'That  Laing  was  employed  by  the  Van  DeMark  Bros,  as 
attorney  for  him  and  his  brother;  that  he  thought  he  would 
Deed  legal  advice  before  he  got  through  the  assignment.'^ 

C.  W.  Van  DeMark  testified  as  follows : 

"Ques.  For  what  was  the  note  and  mortgage  of  $500  given 
by  Mottin  Bros,  to  Van  DeMark  Bros.?  Ans.  Well,  I  can 
explain  the  whole  thing.  I  don't  like  to  answer  in  any  other 
i?^ay. 

"  Q.  Go  on.  A.  Mottin  Bros,  came  to  me  and  spoke  about 
Lheir  difficulties — bills  coming  due  and  trade  being  slack; 
and  they  didn't  see  how  they  were  going  to  meet  their  bills; 
iidn't  see  what  they  were  going  to  do,  and  thought  they  would 
probably  have  trouble  with  some  of  their  creditors  when  their 
bills  came  due;  and  was  consulting  me  frequently  about  it. 
[  told  them  that  I  didn't  feel  competent  to  give  them  advice 
ibout  it;  that  they  had  better  see  some  attorney  that  could 
idvise  them .  better  than  I  could  in  the  matter,  and  they  said 
they  wasn't  acquainted  with  any,  and  I  mentioned  the  names 
jf  several  parties  in  Concordia,  attorneys,  and  I  mentioned 
Mr.  Laing's  name,  and  they  wanted  I  should  go  and  see  Mr. 
Laing  for  them  and  employ  him  as  counsel  in  these  matters, 
>r  in  any  other  matters  that  might  come  up.  I  went  to  Con- 
x>rdia  and  saw  Mr.  Laing  and  told  him  what  they  wanted, 
lod  told  him  about  their  condition  so  far  as  I  knew  that  they 
were  in ;  that  they  hadn't  got  any  money  at  that  time.  Mr. 
Laing  told  me  that  if  Van  DeMark  Bros,  would  guarantee 
:he  fee  it  would  be  all  right;  told  me  how  much  he  would 
ivant  as  their  attorney  in  any  matters  that  might  come  up  in 
Illation  to  their  business. 

"Q.  What  sum  did  he  name?  A.  $500.  I  then  went 
)ack  and  told  Mr.  Mottin  what  Mr.  Laing  had  said,  and  that 
[  would  guarantee  this  providing  that  they  would  give  Van 
DeMark  Bros,  a  mortgage  for  security,  but  that  we  wouldn't 
ruarantee  it  without  some  security,  and  the  note  and  mortgage 
vere  given  for  that  purpose. 

"  Q.  Did  you  notify  Mr.  Laing  of  the  result  and  let  him 
LDow  that  he  was  employed  under  those  circumstances?  A. 
[  did." 
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Theodore  Laiog  testified  that  ^'the  fee  was  taken  in  fall 
payment  of  all  their  services  to  Mottin  Bros,  in  all  of  the 
business  they  had,  and  anything  that  might  come  up  in  which 
they  were  affected."  It  therefore  clearly  appears  from  the  evi- 
dence that  the  mortgage  of  $500  which  was  given  for  attor- 
ney's fee  was  partly  for  future  services;  that  is,  the  mortgage 
was  for  services  part  of  which,  and  most  of  which,  according 
to  the  evidence,  were  to  be  rendered  in  the  future.  Therefore, 
while  the  Mottin  Bros,  were  in  an  insolvent  condition,  they 
created,  or  attempted  to  create,  a  new  debt  for  something  to 
be  performed  in  the  future,  and  tried  to  pay  it  with  property 
which  should  have  been  devoted  to  the  payment  of  their  debts 
then  existing.  This  mortgage  therefore  cannot  be  sustained, 
and  the  making  of  this  mortgage  furnished  ground 
^nveye°Dce-    for  the  issuaucc  of  the  attachments.     It  would  be 

attachment—  /.         i  i.  ... 

S^ndS.^  a  fraud  upon  creditors  to  permit  an  insolvent 
debtor  to  place  his  property  beyond  their  reach 
by  transferring  or  conveying  it  to  an  attorney,  or  to  some  one 
for  the  benefit  of  the  attorney,  for  future  legal  services,  to  be 
rendered  in  whatever  litigation  the  debtor  might  thereafter  be 
engaged.  (National  Bank  v.  Croco,  46  Kas.  629;  Grain  t. 
Gould,  46  111.  294;  HUl  v.  Agneiv,  12  Fed.  Rep.  230;  Nichols 
V.  McEwen,  17  N.  Y.  22.)  The  mortgagors  and  the  mort- 
gagees were  fully  acquainted  with  the  purpose  of  the  mortgage, 
and  were  involved,  as  well  as  the  attorney,  in  the  scheme  to 
contract  for  future  legal  services  and  to  transfer  suflBcient 
property  from  the  Mottin  Bros.,  just  about  the  time  of  the 
making  of  the  assignment,  to  pay  for  such  future  services. 
There  were  no  innocent  parties  in  this  transaction.  The  as- 
signee, C.  W.  Van  DeMark,  did  not  join  in  the  motion  to 
vacate  the  attachments,  or  ask  for  the  discharge  of  the  stock, 
etc.,  from  the  attachments;  therefore,  all  that  is  before  us  for 
decision  is  the  error  of  the  court  in  vacating  the  attachments 
against  the  Mottin  Bros.  The  orders  vacating  and  setting 
aside  the  attachments  in  all  of  the  above  cases  will  be  reversed, 
and  the  cases  will  be  remanded,  with  direction  to  the  district 
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»art  to  reinstate  the  eases  and  to  overrule  the  several  motions 
)  vacate  and  dismiss. 
All  the  Justices  concurring. 


The  State  Bank  of  Clyde  v.  F.  J.  Mottin  et  al. 

Attaohmsnt  by  Chattel  Mortgagor,  A  oreditor  holding  a  chattel 
mortgage,  as  seonrity  for  his  debt,  npon  property  belonging  to  the 
debtor,  can  maintain  an  attachment  against  the  same  and  other 
property  of  the  debtor. 

Partial  Discharge,    Bat  if  snch  a  chattel  mortgage  is  ample 

security  to  pay  the  creditor's  claim  in  fall,  together  with  the  interest 
and  costs,  the  district  coart,  or  judge  thereof,  may,  upon  proper  ap- 
plication therefor,  discharge  so  much  of  the  property  not  included 
in  the  chattel  mortgage  as  is  not  necessary  to  satisfy  the  claim  of 
the  creditor. 

Hrror  from  Cloud  District  Court, 
The  opinion  states  the  facts. 

PvMfer  &  Alexander^  for  plaintiff  in  error. 
Theodore  Laing^  for  defendants  in  error. 

he  opinion  of  the  court  was  delivered  by 
HoRTON,  C.  J. :  The  questions  involved  in  this  case  are 
milar  to  those  just  decided  in  /.  L,  Shellabarger  et  al.  v.  F. 
>  Mottin  et  al.,  with  one  exception.  In  this  case  it  is  alleged 
lat  the  State  Bank  of  Clyde  had^  at  the  time  of  the  issuance 
fits  attachment,  a  chattel  mortgage  on  the  stock  of  goods  of 
le  Mottin  Bros.,  worth  $9,991.61,  to  secure  its  debt  of  $3,500. 
herefore,  it  is  urged,  as  it  had  ample  security  for  its  claim,  it 
ight  not  to  have  an  attachment.  All  of  the  authorities  under 
atutes  similar  to  our  own  are  to  the  effect  that  a  creditor 
>lding  collateral  security  for  his  debt  upon  property  belong- 
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ing  to  the  debtor  can  maintaiD  an  attachment  against  the  same 
and  other  property  of  the  debtor.  (Gillespie  v.  Lovdl,  7  Kas. 
419;  Deering  v.  Warren  [8.  D.],  44  N.  W.  Rep.  1068;  Cte- 
erly  v.  Brackett,  8  Mass.  150;  National  Bank  v.  ifeAm[  III.], 
18  N.  E.  Rep.  788 ;  Drake,  Attach.,  §  35 ;  Wade,.  Attach.,  §19.) 
The  trial  court  heard  this  case  and  the  several  cases  referred 
to  in  the  opinion  of  Shellabarger  v.  Mottin,  supra,  at  the  same 
time  and  upon  the  same  evidence.  C.  W.  Van  DeMark,  the 
assignee,  was  not  a  party  to  the  motion.  It  is  therefore  ap- 
parent that  the  court  below  vacated  and  dissolved  this  attach- 
ment, as  in  the  other  cases  in  which  there  was  no  diattel 
mortgage,  regardless  of  the  mortgi^e.  If  the  chattel  mort- 
gage executed  to  the  State  Bank  of  Clyde  is  a  valid  lien  upon 
the  property  therein  described,  and  is  sufficient  security  for  its 
debt  of  $3,500,  interest  and  costs,  then,  although  for  the  same 
reason  stated  in  the  opinion  referred  to,  there  was  ground  for 
the  issuing  the  attachment  against  the  Mottin  Bros.,  C.  W. 
Van  DeMark,  the  assignee,  or  any  other  party  interested, 
would  be  entitled,  upon  his  own  motion,  to  have  so  mach  of 
the  property,  not  embraced  in  the  chattel  mortgage,  discharged 
from  the  attachment  as  is  not  needed  for.  the  payment  of  the 
claim.  It  was  said  in  CHlleapie  v.  Lovel/y  supra,  that  "it  can 
hardly  be  supposed  that  the  law  intends  to  give  the  plaintiff 
a  double  security." 

The  order  of  the  district  court  will  be  reversed,  and  the  case 
remanded  for  further  proceedings  in  accordance  with  the  views 
herein  expressed. 

All  the  Justices  concurring. 
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rHE  Missouri  Pacific  Railway  Company  v.  Wil 

Gano. 

Bjbotmbnt,  Does  not  Lie,  Where  an  owner  of  land  enters  into  a 
oontraot  with  a  railroad  company  authorizing  it  to  take  the  f 
Bion  of  a  portion  of  his  land  for  a  right-of-way  and  to  oonstri 
railroad  across  the  same,  for  which  the  railroad  company  agi 
pay  him  $75,  and  the  railroad  company,  with  the  knowledge  an 
sent  of  the  owner,  takes  the  possession  of  the  property  and  cone 
its  railroad  across  the  same,  but  does  not  pay  him  the  $75  m 
part  thereof,  the  owner  cannot  then  maintain  an  action  in  the  \ 
of  ejectment  to  evict  the  railroad  company  from  the  premises  i 
prevent  it  from  nsing  its  railroad,  but  his  remedy  is  an  acti< 
the  $75. 

Error  from  Miami  District  Court, 

Ejectment.  Judgment  for  plaintiff,  Oano^  at  the  Oc 
:erm,  1888.  The  defendant  Company  comes  to  this  < 
rhe  facts  appear  in  the  opinion. 

W.  A.  Johnson,  for  plaintiff  in  error. 
Sperry  Baker,  for  defendant  in  error. 

rhe  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  in  the  nature  of 
nent,  brought  in  the  district  court  of  Miami  county  on  . 
[2, 1887,  by  William  Gano  against  the  Missouri  Pacific 
iray  Company,  to  recover  the  possession  of  a  small  str 
and  in  the  southeast  corner  of  out-lot  No.  7,  in  Snyder^ 
lition  to  the  city  of  Paola,  which  strip  of  land  was  a 
ised  by  the  railway  company  as  a  portion  of  its  right-of 
rhe  defendant  answered,  setting  forth  in  substance — fi 
^neral  denial;  second,  that  in  1879  the  St.  Louis,  Kani 
l^rizona  Railway  Company  was  engaged  in  the  constru 
>{  its  line  of  railway  through  the  city  of  Paola,  and  west 
hat  with  the  full  knowledge  and  consent  of  the  plaintifi 
nth  the  honest  belief  on  the  part  of  the  railway  com 
bat  it  had  the  right  to  do  so,  it  took  the  possession  o 
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Strip  of  land  in  coDtroversy  and  constructed  its  line  of  rail- 
way over  the  same;  that  after  so  constructing  its  railway,  and 
in  1880,  it  was  consolidated  with  other  railway  companies  and 
became  a  part  of  the  Missouri  Pacific  Railway  Company,  and 
that  ever  since  the  construction  of  the  railway  in  1879  the 
railway  has  been  used  and  operated  by  the  two  railway  com- 
panies in  succession,  first,  by  the  St.  Louis,  Kansas  &  Arizona 
Railway  Company,  and  second,  by  its  successor  in  interest,  the 
Missouri  Pacific  Railway  Company,  with  the  full  knowledge 
of  the  plaintiff  and  with  a  full  recognition  on  his  part  of  the 
right  of  each  of  such  companies  to  do  so.  The  plaintiff  re- 
plied to  this  answer  by  filing  a  general  denial.  The  case  was 
tried  upon  these  pleadings  before  the  court  and  a  jury,  and 
the  jury  rendered  a  general  verdict  in  favor  of  the  plaintiff 
and  against  the  defendant,  and  also  made  special  findings  of 
fact;  and  upon  this  verdict  and  these  findings  the  court  be- 
low rendered  judgment  in  favor  of  the  plaintiff  and  against 
the  defendant,  for  the  eviction  of  the  defendant  from  the  prem- 
ises; and  the  defendant,  as  plaintiff  in  error,  brings  the  case 
to  this  court  for  review. 

It  appears  that  the  plaintiff  was  the  original  owner  of  the 
property  in  controversy;  that  in  1879  he  entered  into  a  parol 
contract  with  the  right-of-way  agent  of  the  St.  Louis,  Kansas 
&  Arizona  Railway  Company  to  permit  it  to  occupy  the 
premises  as  and  for  a  right-of-way,  and  to  construct  its  rail- 
way over  the  same,  and  the  company  was  to  pay  him  as  a  con- 
sideration therefor  $75.  Afterward,  with  the  consent  of  the 
plaintiff,  the  railway  company  took  the  possession  of  the  prop- 
erty in  controversy,  constructed  its  railway  over  the  same,  and 
then  refused  to  pay  the  plaintiff  the  $75  which  it  had  agreed 
to  pay  him,  but  offered  to  pay  him  at  first  $10,  and  afterward 
$15,  if  he  would  give  to  it  a  quitclaim  deed  for  the  premises. 
This  he  refused  to  do,  and  no  settlement  has  yet  taken  place. 
In  1880,  the  Missouri  Pacific  Railway  Company,  by  the  afore- 
said consolidation,  became  the  successor  in  interest  of  the  St 
Louis,  Kansas  &  Arizona  Railway  Company,  and  the  Missouri 
Pacific  Railway  Company,  with  the  knowledge  of  the  plaintiff 
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id  without  any  objection  from  him,  has  operated  the  railway 
!ro6s  his  premises  ever  since.  The  plaintiff  never  demanded 
r  either  railway  company  the  property  in  controversy  until 
B  did  so  by  commencing  this  action,  but  always  claimed  the 
7b ;  but  he  has  never  received  the  same  nor  any  part  thereof, 
3r  any  consideration  for  his  property. 

We  think  the  plaintiff  has  mistaken  his  remedy.  After 
^rmitting  and  inviting  the  railway  company  to  take  the  pos- 
ission  of  his  property  and  to  construct  its  railway  across  the 
ime,  he  cannot  now  maintain  ejectment  to  evict  the  railway 
>mpany  from  the  premises,  and  to  prevent  it  from  using  its 
lilway.  (2  Woods,  Rly.  Law,  792;  McAulay  v.  W.  Vt.  Rid. 
b.,  33  Vt.  311 ;  Ooodin  v.  Canal  Co.,  18  Ohio  St.  169 ;  Har- 
w  V.  M.  H.  &  0.  Rly.  Co,,  41  Mich.  336;  Baker  v.  C.  R.  I. 

P.  Rly.  Co.,  57  Mo.  265;  Buchanan  v.  L.  C.  &  S.  W.  Rly. 
b.,  71  Ind.  265;  Lane  v.  Miller,  27  id.  534;  L.  &  0.  Rid- 
b.  V.  Ormsby,  7  Dana,  276 ;  Pettibone  v.  L.  C.  &  M.  Rid.  Co., 
1  Wis.  443.)  His  action  should  be  for  the  recovery  of  the 
lb  which  the  railway  company  agreed  to  pay  him,  with  in- 
rest  and  costs,  and  he  could  enforce  the  judgment  by  a  sale 
P  any  of  the  company's  property,  or  perhaps  by  injunction 
►  prevent  the  company  from  operating  its  railway  across  his 
remises  until  it  should  pay  the  amount  recovered ;  or,  if  both 
irties  have  abandoned  the  original  parol  contract,  which  we 
[)  not  think  they  have,  then  the  plaintiff  could  recover  his 
amages  by  an  ordinary  condemnation  proceeding,  or  by  a  reg- 
lar  action  having  the  effect  of  such  a  proceeding,  instituted  for 
lat  purpose. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
luse  remanded  for  further  proceedings. 

All  the  Justices  concurring. 
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The  Cherokee  &  Pittsburg  Coal  &  Mining  C!om- 

4^  j^j  PANY  V.  Richard  Wilson,  as  Adminidraior  of  the  estate 

of  James  W.  WUsony  deceased. 

1.  CoAii  Dust — Explosive  Element — Judicial  Notice,  In  an  action  to 
recover  for  injaries  reealting  from  a  ooUiery  explosion,  the  oonrt 
will  not  take  judicial  notice  that  dry,  fine  coal  dost  is  a  dangerous 
and  explosive  element  in  a  coal  mine. 

2.  Nkoligxmob — Incompetent  Evidence.  Where  the  negligence  alleged 
was  that  the  defendant  company  permitted  the  aconmnlation  of  in- 
flammable, combustible  and  explosive  coal  dnst  in  the  mine,  and 
failed  to  remove  or  sprinkle  the  same,  proof  that  the  mine  was  im- 
properly laid  out  and  constructed,  or  that  proper  doors  or  brattices 
were  not  supplied,  is  incompetent  and  inadmissible. 

3.  CoNTiNUAMOB  —  Rcfusalj  Error,  There  was  an  agreement  between 
counsel  for  plaintiff  and  defendant  that  the  testimony  given  by  cer- 
tain witnesses  in  a  former  case  should  be  transcribed  and  used  as  a 
deposition  in  the  present  case,  and  the  party  in  whose  favor  the  tes- 
timony was  given  relied  on  the  agreement,  and  did  not  procure  the 
attendance  of  the  witnesses,  but  at  the  trial  the  testimony  of  saoh 
witnesses,  which  is  material  and  important,  and  which,  if  treated  as 
a  deposition  taken  in  this  case,  would  have  been  competent  and  ad- 
missible, was  excluded  from  consideration  upon  the  objection  of  t^e 
opposing  party.  The  other  party  then  applied  for  a  oontinoanoe 
of  the  cause  on  aecount  of  the  exclusion  of  the  testimony  and  the 
inability  to  otherwise  obtain  the  same,  which  application  was  denied. 
Held,  Error.  Either  the  testimony  should  have  been  received  or  the 
continuance  granted. 

4.  Evidence,    The  testimony  in  the  case  tending  to  sustain  the 

charge  of  negligence  as  made  examined,  and  held  to  be  sufficient  to 
take  the  case  to  the  jury. 


Error  from  Crawford  District  Court 
The  opioioD  coDtains  a  sufficient  statement  of  the  case. 

Geo,  R.  Peck,  A.  A.  Hurd,  Robert  Dunlap,  and  0,  J.  Wood^ 
for  plaintiff  in  error. 

/.  F.  McDonald,  and  Hill  &  McDmald,  for  defendant  in 
error. 
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he  opinion  of  the  court  was  delivered  by 
Johnston,  J. :  Richard  Wilson,  as  administrafor  of  the  es- 
te  of  James  W.  Wilson,  deceased,  brings  this  action  against 
e  Cherokee  &  Pittsburg  Coal  &  Mining  Company  to  re- 
ver  $10,000  as  damages  for  the  benefit  of  the  parents  of  the 
Kxased,  who  are  his  next  of  kin  and  heirs  at  law,  for  pecun- 
ry  loss  alleged  to  have  been  sustained  by  them  through  the 
Ath  of  James  W.  Wilson,  which  was  alleged  to  have  been 
used  by  the  negligence  of  the  company.  James  W.  Wilson 
as  an  employ^  of  the  company,  working  in  one  of  its  mines, 
here  there  was  an  explosion  on  November  9, 1888,  by  reason 
which  he  was  killed.  The  averments  of  the  petition  with 
ference  to  the  negligence  were  that — 

''The  defendant  knowingly  and  wilfully  permitted  infiam- 
able  gases  to  accumulate  therein,  and  permitted  large  quan-< 
ies  of  coal  dust,  impregnated  with  sulphur,  to  accumulate 

the  passages  thereof,  and  permitted  the  same  to  become 
7  and  inflammable  and  explosive,  and  so  allowed  the  same 

so  remain  for  a  long  space  of  time;  that  by  means  and  rea- 
n  of  the  said  negligence,  carelessness  and  default  of  the  de- 
ndant,  an  explosion  took  place  in  said  mine,  at  about  the 
)ur  of  5  o'clock  p.m.  on  the  9th  day  of  November,  1888; 
at  said  explosion  was  caused  by  the  negligence  of  said  de- 
adant  in  negligently  permitting  the  accumulation  of  com- 
istible  and  inflammable  dust  in  said  mine,  which,  beine 
^mmunicated  with  by  a  blast  of  powder  in  the  mine,  caused 
general  explosion  in  the  mine;  and,  among  other  casualties, 
lused  the  death  of  the  plaintiflF's  intestate,  as  hereinafter 
ated ;  by  means  and  reason  whereof  the  said  James  W.  Wil- 
in  was  wounded,  mangled,  bruised,  and  killed,  all  without 
ly  fault  or  n^ligence  on  the  part  of  the  said  James  W.  Wil- 
^n,  and  while  he  was  working  in  said  mine  under  and  by 
Irtae  of  his  said  employment;  that  had  it  not  been  for  the 
^cumulation  of  said  inflammable  and  combustible  matter  in 
lid  mine  said  explosion  could  not  and  would  not  have  hap- 
3Ded.  Said  defendant  knew,  or  should  have  known,  in  the 
cercise  of  ordinary  prudence,  that  the  presence  and  accumu- 
tion  of  said  dust  was  a  dangerous  element  in  said  mine,  but 
^ligently  failed  to  provide  reasonable  precautions  against 
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danger,  by  sprinkliDg  said  mine  or  otherwise,  or  to  provide 
against  danger  and  death  by  the  exercise  of  any  ordinary  pru- 
dence against  permanent  injury  or  death  to  employes  and 
plaintiflF's  intestate/^ 

The  company  answered,  denying  the  all^ations  of  the  plain- 
tiff below,  and  stating  that  if  the  deceased  was  killed  at  the 
time  and  place  alleged,  his  death  was  caused  and  materially 
contributed  to  by  his  own  n^ligence.  A  trial  was  had  in 
April,  1891,  which  resulted  in  a  verdict  against  the  company 
for  $5,000.  The  company  complains  of  this  judgment,  and 
insists  that  the  court  erred  in  its  rulings  on  the  admission  of 
testimony,  and  in  determining  the  sufficiency  of  the  evidence 
offered  to  sustain  the  allegations  of  the  petition,  and  to  uphold 
the  verdict  that  was  rendered.  It  is  also  asserted  that  the 
court  committed  error  in  its  charge  to  the  jury,  and  in  its 
rulings  on  the  special  questions  of  fact  submitted  to  and  re- 
turned by  the  jury. 

It  is  shown,  and  not  denied,  that  on  November  9,  1888,  a 
general  explosion  occurred  in  a  mine  owned  and  operated  by 
the  company,  known  as  ^'  Frontenac  mine  No.  2,'^  and  that 
James  W.  Wilson  and  other  employ^  engaged  in  the  service 
of  the  company  were  killed  in  the  explosion.  The  cause  of 
the  explosion  is  the  principal  subject  of  controversy  in  this 
action.  The  mine  where  the  explosion  occurred  is  a  dry  mine, 
from  which  bituminous  coal  was  mined.  The  main  hoisting- 
shaft,  which  was  used  for  taking  coal  out  of  the  mine  and  as 
a  means  of  ingress  and  ^ress  of  the  miners,  as  well  as  to  con- 
duct the  air  into  the  mine,  was  about  100  feet  deep.  At  the 
bottom  of  the  shaft  was  a  main  entry,  extending  east  and  west 
a  distance  of  about  2,000  feet  The  main  east  entry  extended 
about  1,100  feet  from  the  shaft,  and  from  it  were  entries  run- 
ning north  and  south,  which  extended  from  about  200  to  700 
feet  from  the  main  entry  into  the  coal ;  and  from  these  entries 
rooms  or  drifts  were  turned,  running  east  and  west  into  the 
coal.  The  coal  was  mined  by  blasting,  and  the  manner  of 
mining  it  was  by  drilling  a  hole  into  the  face  of  the  coal  ftt>m 
two  to  six  feet  in  depth.     Aft;er  drilling  the  holes,  each  miner 
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lade  his  own  cartridges,  placing  as  much  powder  therein  as 
1  his  judgment  was  necessary  to  blow  out  the  oob\  to  the 
epth  of  the  hole  he  had  drilled.  This  bole  was  then  tamped 
r  filled  with  dust,  dirt,  or  clay,  or  such  material  as  was  at 
and  in  the  room  where  the  mining  was  done.  These  shots 
r  blasts  were  fired  off  twice  a  day,  and  occurred  about  noon 
id  five  o'clock  in  the  evening  of  each  day.  Sometimes  the 
imping  would  blow  out  without  breaking  the  coal.  This 
)pear8  to  have  been  due  to  improper  tamping,  or  an  iubuiB- 
ent  quantity  of  powder,  or  the  manner  in  which  the  hole  is 
)red,  as  well  as  to  the  tenacity  or  solidity  of  the  coal  in  which 
le  cartridge  is  placed.  When  such  a  shot  occurs,  the  charge 
loots  directly  out  of  the  mouth  of  the  hole,  like  a  shot  fired 
om  a  gun,  and  it  is  known  by  miners  as  a  ^Uight,  gunning, 
'  blown-out  shot.'^  In  some  cases  the  flame  of  these  gun- 
ng  shots  would  extend  a  distance  of  200  feet  from  the  mouth 
'  the  hole.  The  mining  and  transportation  of  the  coal 
irough  the  mine  caused  considerable  coal  dust  to  accumulate 

the  entries  and  rooms  of  the  mine,  some  of  which  was 
ken  out  of  the  mine  by  the  hoisting-shaft,  and  to  overcome 
hich  the  mine  was  sometimes  sprinkled. 
The  theory  and  claim  of  the  plaintiff  below  is,  that  this  fine 
»al  dust,  which  had  settled  on  the  walls,  floor  and  ceilings  of 
le  mine,  and  pervaded  the  atmosphere,  was  impr^nated  with 
ilphur,  and  was  highly  inflammable  and  combustible,  and^ 
hen  combined  with  the  air  and  the  gas  liberated  from  the  coal 
r  generated  by  the  flame  and  heat,  is  a  dangerous  explosive; 
lat  this  fine  dust  was  stirred  up  and  ignited  by  the  concus- 
on  and  flame  of  a  blown-out  shot  in  the  third  or  fourth  north 
itry,  and  the  blast  thus  started  was  accelerated  and  extended 
y  large  volumes  of  dust  burning  and  expanding  as  it  swept 
irough  the  entire  east  part  of  the  mine,  until  it  found  relief 
t  the  mouth  of  the  shaft,  and  that  the  coal  dust  and  flame 
Etended  up  the  main  shaft  and  more  than  60  feet  above  the 
round  on  the  outside  before  the  force  of  the  explosion  was 
chausted. 

The  company  contends  that  the  explosion  which  occurred^ 
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and  by  reason  of  which  Wilson  was  killed,  was  the  accidental 
or  careless  igniting  of  a  keg  of  powder  by  one  of  the  miners, 
communicated  to  other  kegs  in  the  mine,  thereby  causing  a 
general  explosion  throughout  the  eastern  part  of  the  mine,  and 
passing  out  of  the  shaft.  It  is  claimed  that  the  mine  is  well 
laid  out  and  properly  ventilated;  that  the  coal  dust  in  the 
mine  is  not  dangerous  or  explosive,  and  that  if  it  is,  the  miners 
were  as  well  aware  of  the  prevalence  and  dangerous  character 
of  coal  dust  as  were  the  owners  or  the  managers  of  the  mine. 
There  is  testimony  offered,  though  not  very  satisfactory, 
tending  to  show  that  the  coal  dust  found  in  the  mine  is  a 
dangerous  explosive,  which  largely  contributed  to  the  disaster 
that  occurred  in  the  mine  on  November  9, 1888;  and  further, 
that  the  dangerous  character  of  the  dust  may  be  destroyed  by 
the  sprinkling  of  the  mine,  and  that  those  in  control  of  the 
mine  were  aware  of  the  dangerous  character  of  the  dust,  and 
that  an  explosion  could  be  prevented  by  proper  sprinkling, 
which  had  been  occasionally  done,  but  not  for  some  time  pre- 
vious to  the  explosion. 

The  defendant  in  error  presents  in  his  brief  the  opinions 
and  reports  of  mining  inspectors  and  others  who  had  investi- 
gated the  question  in  regard  to  the  explosive  character  of  coal 
dust,  but  their  testimony  was  not  taken  and  their  opinions  and 
writings  were  not  brought  into  the  case  so  that  they  can  be 
1  cooidoBt-  considered  by  court  or  jury.  If  coal  dust  is  an 
mill?^judi?*  explosive,  it  is  not  so  universally  recognized  to  be 
ciai  nouce.      ^^^j^  ^j^^^  ^j^^  oourt  may  take  notice  of  the  same 

without  proof.  The  witnesses  who  testified  in  this  case,  as 
well  as  the  books,  show  that  it  is  still  an  open  and  unsettled 
question.  For  this  reason,  the  testimony  of  the  mining  super- 
intendents, inspectors  and  others  who  have  made  a  special 
study  and  examination  of  the  subject  would  have  been  of 
great  value  to  the  court  and  jury  in  determining  this  disputed 
question.  As  we  have  stated,  the  proof  offered  by  the  plain- 
tiff below  tends  to  establish  his  contention ;  and  although  it 
is  contradicted  by  that  offered  in  behalf  of  the  company,  and 
in  some  respects  is  not  as  satisfactory  as  it  should  be  upon 
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hich  to  base  a  judgment^  we  canDOt  say  from  aa  examina- 
on  of  the  same  that  the  demurrer  to  the  evidence  below  was 
rroneously  overruled,  or  that  there  was  error  in  not  directing 
verdict  in  favor  of  the  company.  In  view  of  the  fact  that 
lere  must  be  a  reversal  and  another  trial  for  erroneous  rul- 
igs,  we  cannot  with  propriety  enter  upon  a  discuasion  of  the 
eight  or  credibility  of  the  evidence,  or  upon  the  facts  as  dis- 
osed  in  the  record  now  presented  in  this  case.  In  another 
id  the  testimony  may  be  different,  and  possibly  much  fuller 
id  more  satisfactory  upon  the  turning-points  in  the  action. 

During  the  course  of  the  trial,  the  court  permitted  evidence 
>  go  to  the  jury,  over  the  objection  of  the  plaintiff  in  error, 
)  the  effect  that  the  company  had  not  provided  sufficient  doors 
r  brattices  for  the  mine.  The  witnesses  Fisher,  Wilson  and 
ox  all  gave  testimony  of  this  character,  tending  to  show  that 
le  injury  and  fatality  in  the  mine  were  enhanced  by  the  fail- 
re  of  the  company  to  provide  suitable  doors  and  brattices 
^tween  room  and  room,  or  between  rooms  and  entries.  As 
Kc«ugence-  the  issues  wcrc  formed,  this  testimony  was  un- 
evidence.  Warranted  and  prejudicial.  It  is  not  claimed  or 
ated  in  the  petition  that  there  was  any  n^ligence  in  laying 
It,  constructing  or  ventilating  the  mine.  The  charge  of  n^- 
gence  was,  that  the  company  had  permitted  the  accumulation 
1  the  mine  of  dry,  inflammable,  combustible  and  explosive 
ml  dust,  which  it  failed  to  sprinkle  or  remove,  and  which, 
Bing  communicated  with  by  the  flame  from  a  powder  blast, 
lused  a  general  explosion.  The  issue  was  joined  upon  this 
large  of  n^ligence,  and  it  was  not  subsequently  enlarged  by 
ay  amendment  of  the  pleadings.  Proof  of  negligence  with 
»pect  to  the  doors  and  brattices  did  not  sustain  the  allegation 
r  negligence  that  was  made,  and  the  admission  of  the  same 
^er  the  objection  of  the  company  was  prejudicial  error.  {Rail- 
ny  Cb.  V.  Young,  8  Kas.  658;  Railroad  Co,  v,  Irwin,  35  id. 
86.) 

The  company  undertook  to  offer  the  testimony  of  Williams, 
illen  and  Braidwood  in  this  case,  which  had  been  given  in  the 
rial  of  lAmb  v.  Coal  &  Mining  Co,,  tried  at  a  former  term  of 

90— 47xA8. 
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the  same  court  Williams  and  Allen  resided  in  Pueblo,  Col- 
orado, and  counsel  for  both  parties  in  this,  action  went  out  there 
to  take  their  depositions,  but  instead  of  taking  the  same,  and 
for  the  purpose  of  avoiding  the  expense  incident  to  the  taking 
of  the  depositions,  and  for  the  convenience  of  counsel,  it  was 
agreed  by  counsel  that  the  testimony  of  these  witnesses  which 
had  been  given  in  the  Limb  case  should  be  transcribed  by  the 
official  stenc^rapher  of  the  court,  and  sworn  to  by  him  as  being 
a  true  and  correct  transcript  of  the  testimony  of  the  witnesses, 
and  when  so  transcribed  and  sworn  to  it  should  be  used  in  all 
other  cases  against  the  company  pending  in  that  court,  to  the 
same  extent  and  with  like  effect,  and  to  be  treated  as  the  dep- 
ositions of  said  witnesses,  subject  to  the  same  objections  as 
though  they  were  present  and  testifying  in  court.  In  pursu- 
ance of  this  agreement,  their  testimony  was  transcribed  by  the 
official  stenographer  and  duly  verified  by  his  oath  as  being 
true  and  correct.  Afterward  the  whole  of  the  testimony  was 
introduced  on  the  trial  of  the  case  of  Stoop,  administrator, 
against  the  company,  and  the  testimony  was  permitted  to  be 
read,  in  accordance  with  the  terms  of  the  agreement  made  be- 
tween counsel.  When  the  written  testimony  of  Williams  was 
offered  in  this  case,  an  objection  was  made  to  its  oompetency 
and  relevancy,  as  well  as  that  no  proper  foundation  had  been 
laid  for  the  question,  and  because  the  witness  had  not  shown 
himself  to  be  an  expert.  These  objections  were  sustained,  ex- 
cept as  to  some  inquiries  regarding  the  map  which  was  used 
upon  the  trial.  Upon  concluding  the  reading  of  the  testi- 
mony in  chief,  the  plaintiff  below  objected  to  the  reading  of 
the  cross-examination,  and  asked  leave  to  withdraw  the  same 
from  the  consideration  of  the  jury.  The  company  objected  to 
the  withdrawal  of  the  cross-examination,  but  the  objection 
was  overruled,  and  no  part  of  the  cross-examination  was  read 
except  that  which  referred  to  the  map  which  had  been  drawn 
by  the  witness.  After  the  court  permitted  the  withdrawal  of 
the  cross-examination,  and  a  great  part  of  the  testimony  of 
the  witnesses  Williams  and  Allen  had  been  excluded  from  the 
jury,  the  defendant  made  an  application  for  a  continuance  on 
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ccouDt  of  the  absenoe  of  the  witnesses,  and  set  forth  the  same 
J  affidavit,  reciting  that  the  company  had  relied  upon  the 
greement  made  to  use  this  testimony,  and  for  that  reason  did 
ot  have  the  personal  attendance  of  these  witnesses  at  the  court, 
t  is  now  contended  that  the  court  erred  in  permitting  the 
rithdrawal  of  the  cross-examination,  and  abused  its  discre- 
ion  in  overruling  the  application  for  a  continuance. 
It  appears,  from  the  testimony  offered,  that  Williams  was 
tie  mining  engineer  for  this  coal  company,  as  well  as  for 
arious  others  in  Colorado,  Kansas,  and  New  Mexico;  that 
bortly  after  the  explosion  he  had  visited  the  mine  and  inves- 
gated  the  cause  and  effects  of  the  explosion.  He  was  inter- 
L)gated  with  reference  to  the  condition  of  the  mine  after  the 
(plosion.  It  appeared  that  he  had  been  engaged  as  a  mining 
Qgineer  and  in  the  mining  business  for  about  eight  years, 
Qd  had  given  attention  to  explosions  and  the  evidence  of  the 
ime  as  indicating  their  cause,  but  his  testimony  with  respect 
)  the  same  was  excluded  from  the  jury.  If  he  had  been 
resent  in  person  and  his  testimony  had  been  given,  or  if  his 
eposition  had  been  taken  for  use  in  this  case,  it  is  clear  that 
le  greater  part  of  that  which  was  excluded  would  have  been 
>mpetent  and  admissible.  Objections  to  some  of  the  prelim- 
lary  inquiries  may  have  been  properly  sustained,  for  the  rea- 
>n  that  the  competency  of  the  witness  to  answer  the  question 
ad  not  been  shown;  but  before  the  examination  extended 
ery  far  his  competency  to  testify  fully  appeared ;  and  if  his 
eposition  had  been  presented  embracing  the  same  questions 
ad  answers,  a  part  of  the  examination  in  chief  and  the  greater 
art  of  the  cross-examination  should  have  been  admitted.  If 
16  plaintiff  below  did  not  desire  to  read  the  cross-examination 
f  the  witness  which  had  been  agreed  should  be  treated  as  a 
eposition,  the  company  should  have  been  permitted  to  present 
le  same  to  the  jury.  Some  of  the  testimony  of  Allen  in  re- 
ard  to  his  knowledge  of  the  condition  of  the  mine,  and  of 
le  effects  and  cause  of  the  explosion,  was  improperly  ex- 
luded,  providing  his  testimony  is  to  be  treated  as  a  deposi- 
ion.    He  was  the  general  manager  of  the  mine,  had  experience 
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in  mining  coal,  and  had  examined  the  results  of  the  explosion 
for  the  purpose  of  determining  its  cause.  He  was,  therefore, 
qualified  to  testify  on  these  subjects.  But  considerable  of  his 
testimony  in  respect  to  the  same  was  excluded  from  the  jury, 
and  objections  made  by  the  plaintiff  below  to  questions  asked 
of  the  witness  by  himself  were  sustained  by  the  court,  although 
they  were  not  made  at  the  time  the  testimony  was  actually 
taken.  As  the  testimony  of  these  witnesses  and  Braidwood 
was  taken  for  use  in  another  case,  probably  the  court  could 
not  compel  the  reading  of  the  same  in  this  case  over  the  ob- 
jections of  the  plaintiff  below;  but  in  view  of  the  agreement 
which  had  been  made,  that  the  testimony  should  be  received 

8.  conunuance-  ^^^  treated  as  a  deposition,  and  in  view  of  the 
•refu«u,  error.   £^^^  ^j^^^  j^  j^^j  ^y^^  ^  treated  iu  auothcr  case, 

their  testimony  should  have  been  so  treated  by  the  court,  or 
else  a  continuance  should  have  been  granted  until  the  presence 
of  the  witnesses  could  be  obtained.  In  view  of  the  circum- 
stances of  the  case,  the  company  had  a  right  to  rely  upon  the 
stipulation  which  had  been  made,  that  the  testimony  of  these 
witnesses,  so  far  as  the  same  was  competent  as  a  deposition, 
would  be  available  in  the  present  case;  and  as  much  of  the 
testimony  excluded  would  have  been  competent  and  material 
if  treated  as  a  deposition,  the  rulings  of  the  court  in  respect 
to  the  same  were  prejudicially  erroneous. 

For  these  errors  the  judgment  of  the  district  court  must  be 
reversed,  and  the  cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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'he  Cherokee  &  Pittsburg  Coal  &  Mining  Com- 
pany V.  John  Limb,  as  Administrator  of  the  estate  of 
Daniel  Limby  deceased. 

Mastsb  aud  Sebvant — Death  by  Wrongful  Act — Action  by  Parents  — 
Excessive  Verdict.  In  an  action  brought  for  the  benefit  of  the  par- 
ents, as  next  of  kin,  to  recover  for  the  alleged  negligent  killing  of 
their  son,  who  was  grown  np,  of  fall  age,  and  living  apart  from  them, 
bnt  was  unmarried,  no  proof  was  offered  of  the  parents'  financial 
condition,  or  that  they  had  ever  received  any  actual  pecuniary  bene- 
fits from  the  son  during  his  life-time;  nor  was  there  any  evidence 
showing  a  reasonable  probability  of  pecuniary  advantage  to  them 
from  the  continuance  of  the  son's  life.  Held,  That  a  verdict  award- 
ing them  $1,500  as  damages  was  excessive,  and  that  under  such  evi- 
dence no  more  than  nominal  damages  were  recoverable. 
EviDxiioE — Jury,  The  evidence  of  negligence  produced  upon  the 
trial  examined,  and  held  to  be  sufficient  to  warrant  the  court  in  sub- 
mitting the  case  to  the  jury. 

Error  from  Crawford  District  Court, 

The  material  facts  are  stated  in  the  opinion.  Judgment 
•r  plaintifiF,  Limb^  at  the  July  term,  1890.  The  defendant 
ompany  brings  the  case  to  this  court. 

Geo.  R.  Peck,  A.  A.  Hurd,  Robert  Dunlap,  and  0,  J,  Wood, 
r  plaintiff  in  error. 
/.  F.  McDonald  and  W.  R,  Biddle  for  defendant  in  error. 

he  opinion  of  the  court  was  delivered  by 
Johnston,  J.:  An  explosion  occurred  on  November  9, 
188,  in  Frontenac  mine  No.  2,  owned  and  operated  by  the 
berokee  &  Pittsburg  Coal  &  Mining  Company,  whereby 
aniel  Limb,  an  employ^  of  the  company,  was  killed.  He 
is  an  unmarried  man,  and  left  surviving  him  David  Limb 
id  Hannah  Limb,  his  parents,  next  of  kin  and  heirs  at  law. 
bis  action  was  brought  by  John  Limb,  as  administrator  of 
e  estate  of  Daniel  Limb,  deceased,  against  the  company,  for 
e  benefit  of  his  parents,  to  recover  damages  for  the  pecun- 
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iarj  loss  which  they  sastained  by  his  death.  It  was  allied 
in  the  petition  that  the  death  was  caused  by  the  n^Iigenoe  of 
the  company  in  permitting  the  accumulation  in  the  mine  of 
dry^  inflammable^  combustible  and  explosive  coal  dust,  which 
was  communicated  with  by  a  blast  of  powder,  causing  a  gen- 
eral explosion  and  the  killing  of  Limb,  who  was  at  work  in 
the  mine,  and  who  was  then  in  the  exercise  of  due  care.  The 
company  denied  the  allegations  of  the  petition,  and  contended 
that  Limb's  death  was  caused  and  materially  contributed  to 
by  his  own  n^ligence.  The  trial  resulted  in  a  verdict  in  favor 
of  the  plaintiff  below  for  $1,500.  At  the  trial  testimony  was 
given  tending  to  show  that  dry  coal  dust  is  a  dangerous  and 
explosive  element  in  a  mine,  and  that  the  danger  may  be  al- 
layed by  properly  sprinkling  the  mine  with  water.  Some  tes- 
timony was  offered  which  tended  to  show  that  the  persons  in 
charge  of  the  mine  were  aware  of  the  dangerous  character  of 
the  dust,  and  had  sprinkled  the  mine  to  some  extent,  but  had 
not  done  so  suflBciently  to  prevent  the  explosion.  The  testi- 
mony of  the  company  was  in  direct  conflict  with  that  produced 
by  the  plaintiff  below,  and  tended  to  show  that  coal  dust  is 
not  an  explosive,  and  that  the  company  and  its  managers  were 
not  n^ligent,  as  charged,  andthat  the  injury  and  accident  were 
caused  by  the  explosion  of  large  quantities  of  gunpowder,  care- 
lessly ignited  by  Limb  or  some  other  of  the  min^^  The  ex- 
plosion which  caused  the  death  of  Daniel  Limb  is  the  one 
referred  to  in  the  case  of  the  Cherokee  &  Pittsburg  Ooal  & 
Mining  Company  v,  Richard  Wilson^  administrator,  etc.,  just 
decided.  The  testimony  respecting  the  condition  of  the  mine, 
the  explosion,  its  origin  and  effects,  and  the  knowledge  of  the 
company  in  regard  to  the  dangerous  character  of  coal  dust, 
and  what  was  necessary  to  overcome  the  danger,  and  also  in 
regard  to  its  want  of  care,  is  substantially  the  same  as  in  the 
n  ,.  .^  Wilson  case.     It  was  there  held  that  the  testi- 

2.  Evidence— 

^°'^-  mony,  though  not  full  or*  satisfactory,  was  suffi- 

cient to  take  the  case  to  the  jury;  and  it  must  be  so  held  in 
this  case.  Hence  it  cannot  be  held  that  the  court  erred  in 
overruling  the  demurrer  to  the  evidence  of  plaintiff  below,  or 
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n  failing  to  direct  a  verdict  in  favor  of  the  company.     Several 

Trors  are  assigned  on  the  admission  and  rejection  of  testimony. 

[t  is  unnecessary  to  make  special  reference  to  these.     We  have 

ixamined  them  with  care  and  find  that  the  exceptions  cannot 

)e  sustained. 

It  is  contended  that  the  verdict  is  excessive,  and  nnsup- 

)orted  by  testimony  showing  that  the  next  of  kin  sustained 

)ecuniary  loss  by  the  death  of  Daniel  Limb.     In  this  respect 

here  is  a  fatal  lack  of  testimony.     It  is  not  shown  that  the 

>arents  of  the  deceased  ever  received  any  support  from  him, 

lor  that  they  were  dependent  upon  him  to  any  extent  for  sup- 

K)rt  or  assistance.    Neither  is  there  any  evidence  in  the  record 

0  show  their  pecuniary  condition.     There  is  testimony  show- 

Dg  that  he  was  a  robust  man,  who  at  the  time  of  his  death 

7BS  capable  of  earning  $80  per  month,  and  one  witness  stated 

hat  he  contributed  to  the  support  of  his  parents,  but  this 

tatement  turned  out  to  be  hearsay  only,  and  no  competent 

►roof  was  offered  that  he  ever  contributed  to  their  support, 

lor  that  the  continuance  of  his  life  would  have  been  of  any 

lecuniary  benefit  to  them.     A  witness  stated  that  at  one  time 

he  deceased  borrowed  $20  in  order  to  make  up  a  $100  sum 

rhich  he  proposed  to  send  to  his  father,  in  Ohio,  and  that  an 

rder  for  that  amount  was  inclosed  in  a  letter  addressed  to  his 

Either,  but  the  witness  did  not  know  whether  the  letter  was 

ver  mailed  or  sent  to  the  father,  or  whether  the  father  ever 

eceived  the  letter,  and  the  defendant  in  error  did  not  under- 

Bike  to  supply  this  necessary  proof.     This  is  an  action  for 

ompensation  only,  and  no  damages  can  be  recovered  by  the 

Jaintiff  below  except  for  the  pecuniary  loss  which  the  parents 

ustained  by  the  death  of  the  son.     The  burden  was  on  the 

dministrator  to  show  that  loss  occurred.     If  there  was  no 

Master  ftnd      cvideucc  that  his  life  had  been  of  actual  benefit  to 

i?/^^ii5fS*^  the  parents,  or  that  any  benefits  might  be  reason- 
act— action  by,  ,  ,  n  I  •     ^•n       t 

oS5?eVe""    *"v  expected  by  the  contmuance  of  his  life,  then 
^^*^^  no  more  than  nominal  damages  could  be  recov- 

red.  {Railroad  Co,  v.  Weber,  33  Kas.  543.)    There  must  have 
€en  evidence  either  of  actual  benefits  or  those  in  expectation 
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before  the  jury  can  give  substaDtial  damages;  and  an  attempt 
to  assess  such  damages  without  proof  would  be  to  indulge  in 
mere  conjecture^  which  is  not  permissible.  If  the  son  had 
contributed  anything  in  the  past^  there  would  be  grounds  for 
the  expectation  that  he  would  have  continued  to  contribute  in 
the  future;  or  if  the  son  was  a  minor,  the  parents  would  have 
a  l^al  right  to  the  services  of  the  sou  during  his  minority; 
but  afler  majority,  no  such  legal  right  exists,  and  the  benefits 
thereafter  would  depend  upon  the  capability  of  the  son  and 
his  disposition  to  confer  benefits  on  his  parents.  It  is  not 
shown  that  Daniel  Limb  was  a  minor,  but  it  appears  that  be 
lived  apart  from  his  parents,  was  of  full  age,  grown  up,  and 
capable  of  earning  fair  wages.  The  right  of  the  parents  to 
recover  in  such  a  case,  and  the  nature  of  the  proof  required, 
was  quite  fully  discussed  by  Mr.  Justice  Brewer  in  Railway 
Co.  V.  Brotvn,  26  Kas.  443.     It  was  there  said : 

"It  is  not  the  loss  of  the  decedent,  but  the  loss  of  the  sur- 
vivors, which  is  to  be  estimated.  That  involves  not  merely 
the  probable  accumulations  of  the  deceased,  but  the  probability 
of  the  benefit  of  such  accumulations  inuring  to  the  survivors. 
Where  one  who  was  the  head  of  a  family  with  minor  children 
is  killed,  there  is  a  reasonable  certainty  that  his  earnings  if 
he  had  survived  would  inure  directly  to  the  benefit  of  the 
widow  and  children.  •  When  one  dies  without  wife  or  child, 
with  no  one  legally  dependent  upon  him,  and  with  only  remote 
relatives  as  his  next  of  kin,  there  is  only  a  remote  probability 
that  his  earnings,  whatever  they  may  be,  would  inure  to  such 
next  of  kin.  .  .  .  Where  the  deceased,  leaving  no  wife 
nor  child,  leaves  as  his  next  of  kin  father  or  mother,  and  such 
father  or  mother  is  in  good  pecuniary  condition,  it  is  fair  to 
say  that  his  life  would  if  survived  have  been  of  comparatively 
little  value  to  them.  In  other  words,  his  earnings  would  be 
used  for  his  own  pleasure  or  profit,  and  not  go  to  the  increase 
of  their  present  good  financial  condition.'^ 

Whether  the  parents  of  the  deceased  are  wealthy  or  depend- 
*ent,  or  whether  they  were  in  the  habit  of  conferring  upon  or 
receiving  benefits  from  the  deceased,  does  not  appear.  For 
all  that  is  shown,  they  may  be  in  good  financial  condition, 
without  any  necessity  of  help  from  their  son,  or  any  likeli- 
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ood  of  pecuniary  advantage  by  his  continued  existence.  If 
ley  had  received  any  portion  of  his  earnings,  or  if  there  was 
Qy  reasonable  probability  of  pecuniary  benefit  from  the  con- 
nuance  of  their  son^s  life  in  the  future,  it  could  easily  have 
eeo  shown.  In  the  absence  of  proof  showing  that  the  parents 
iffered  a  pecuniary  loss  by  the  death  of  their  son,  the  allow- 
3ce  made  in  the  verdict  is  clearly  excessive.  For  this  error 
lere  must  be  a  reversal  of  the  judgment,  and  a  new  trial. 

Judgment  accordingly. 

All  the  Justices  concurring. 


James  A.  Hillyer  d  al,  v.  A.  A.  Biglow  et  al, 

rrAOHMXNT — Waiver  of  Irregularities,  In  an  action  on  an  aooonnt 
not  doe,  the  defendants  made  a  general  appearance,  and  filed  a  mo- 
tion to  dissolve  the  attachment,  for  the  reason  that  the  grounds  set 
forth  in  the  affidavit  for  the  attachment  were  false.  This  motion 
was  overruled,  and  the  facts  necessary  to  give  jurisdiction  in  such 
actions  thereby  established.  In  the  motion  to  dissolve  the  attach- 
ment, no  irregularity  in  the  issue  and  service  of  the  order  of  attach- 
ment was  stated  or  insisted  upon.  Heldf  That  all  questions  of 
irregularity  were  waived. 

Error  from  Barton  District  Oourt, 

The  nature  of  the  action  and  the  material  facts  appear  in 
e  opinion. 

Hopkins  &  Hoshinson^  and  W.  B.  Lovrrance^  for  plaintiffs  in 
ror. 

WiUey  L.  Brown,  for  defendants  in  error. 

Opinion  by  Simpson,  C.  :  Biglow  Bros,  brought  an  action 
the  district  court  of  Finney  county  on  the  23d  day  of  June, 
186,  on  an  account  against  Hillyer  &  Green  and  their  as- 
jnee,  Gibson.     The  action  was  commenced  before  the  debt 
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was  due,  and  an  attachmeDt  was  sought  under  §  230  of  the 
code.  On  the  28th  day  of  June,  an  affidavit  for  attachment  was 
filed,  and  a  prceoipe  for  a  summons,  and  on  that  day  a  summons 
was  issued,  and  returned  on  July  2d,  served  personally.  On 
the  28th  day  of  June,  1886,  an  undertaking  in  attachment  was 
filed  and  approved  by  the  probate  judge  of  Finney  county,  and 
there  was  also  filed  with  the  probate  judge  an  affidavit  for 
an  attachment.  The  clerk  of  the  district  court  of  Finney 
county  issued  an  order  of  attachment  on  the  28th  day  of  June, 
1886,  and  on  the  same  day  the  probate  judge  issued  an  order 
of  attachment  in  this  action.  The  record  shows  a  service  of 
the  order  of  attachment  issued  by  the  probate  judge,  but  it 
was  returned  to  and  filed  with  the  clerk  of  the  district  court 
On  the  21st  day  of  July,  1886,  Hillyer  &  Green  and  Gibson 
filed  a  motion  to  dissolve  the  attachment,  for  the  reasons  that 
the  allegations  in  the  affidavit  are  not  true;  that  they  have  not 
assigned  or  disposed  of,  nor  are  they  about  to  dispose  of  their 
property,  or  any  part  thereof,  with  intent  to  defraud,  hinder 
or  delay  tlveir  creditors;  and  that  they  have  not  sold,  conveyed 
or  otherwise  disposed  of  their  property,  with  the  fraudulent 
intent  to  cheat  or  defraud,  hinder  or  delay  their  creditors  in 
the  collection  of  their  debts;  and  that  said  deed  of  assignment 
to  Gibson  was  and  is  not  fraudulent;  that  no  attachment  bond, 
as  required  by  law,  had  been  filed  at  the  time  the  order  of  at- 
tachment was  issued;  that  no  order  of  attachment,  as  required 
by  law,  had  been  issued ;  that  the  order  granting  an  attadi- 
ment  was  made  by  the  district  court  of  Finney  county,  and  not 
by  the  judge  thereof,  or  the  probate  judge  of  Finney  county. 
When  this  motion  was  heard  at  chambers  by  the  judge  of  that 
judicial  district,  the  plaintiffs  below,  by  agreement  of  parties, 
were  granted  leave  to  amend  their  affidavit  for  attachment  so 
as  to  show  that  the  judge  of  the  district  court  was  absent  from 
Finney  county  when  said  affidavit  was  made,  and  it  was 
amended  so  as  to  read  that — 

"  Said  Hillyer  &  Green  have  assigned,  removed  and  dis- 
posed of,  and  are  about  to  dispose  of  their  property,  with  the 
intent  to  hinder,  delay  and  defraud  their  creditors,  and  that 
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lillyer  &  Green  have  sold,  conveyed  and  otherwise  disposed 
f  their  propeity,  with  the  fraudulent  intent  to  cheat  and  de- 
raud  their  creditors,  and  hinder  and  delay  them  in  the  collec- 
ion  of  their  debts/^ 

The  judge  then  overruled  the  motion  to  dissolve  the  attach- 
lent,  but  held  that  the  defendants  Hillyer  &  Green  could 
ot  be  heard  on  the  motion  to  dissolve  the  attachment.  Gib- 
on  appeared  by  his  attorneys,  entered  a  general  appearance, 
nd  was  given  leave  to  join  in  the  motion  to  dissolve.  The 
efendants  filed  an  answer.  On  the  14th  day  of  May,  1887, 
uring  the  regular  term  of  the  district  court  of  Finney  county, 
y  agreement  of  parties,  J.  C.  Kitchen,  who  had  become  the 
9signee  of  Hillyer  &  Green,  was  substituted  as  a  party,  in 
lace  of  Gibson.  On  that  day  Kitchen  filed  his  motion  to 
issolve  the  attachment  and  set  aside  the  levy  made  under  it. 
in  the  2d  day  of  June,  1887,  the  plaintiffs  below  applied  for 
change  of  venue,  because  the  then  judge  had  been  of  counsel 
1  the  cause,  and  the  action  was  sent  to  Barton  county  for 
irther  proceedings.  On  the  29th  day  of  November,  1887, 
le  original  papers  were  filed  in  the  Barton  county  district 
)urt.  At  the  February  term,  1888,  of  the  Barton  county 
istrict  court  the  plaintiff^  below  filed  a  motion  to  strike  Kit- 
ben's  motion  to  quash  the  order  of  attachment  and  set  aside 
le  levy  from  the  files,  on  the  ground  that  no  leave  was  ob- 
Lined  to  file  the  same.  This  motion  was  sustained.  Hillyer 
;  Green  and  Kitchen  then  filed  a  motion  to  dismiss  the  cause 
>r  the  reasons  that  the  court  had  no  jurisdiction  to  render  a 
iidgment;  the  action  was  commenced  on  a  debt  not  then  due, 
ad  no  attachment  was  ever  issued  or  granted  in  the  case;  no 
£davit  was  filed  that  authorized  the  issue  of  an  order  of  at- 
ichment,  and  because  no  application  was  ever  made  to  the 
istrict  judge,  or  to  the  probate  judge  for  an  order  granting  a 
rit  of  attachment,  and  because  no  bond  for  costs  was  ever 
led.  This  motion  was  overruled.  At  the  October  term, 
B88,  of  the  district  court,  a  jury  was  waived  and  the  cause 
ied  by  the  court.  The  defendants  below  objected  to  the  in- 
txluction  of  any  evidence,  because  the  petition  does  not  state 
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a  cause  of  action.  This  objection  was  overruled.  The  de- 
fendants Hillyer  &  Green  then  admitted  that  the  account  was 
correct  as  shown  in  the  petition  and  exhibits^  and  that  they 
were  indebted  as  set  forth.  The  plaintiffs  below  then  rested. 
The  defendant  Kitchen  demurred  separately  to  the  evidence, 
and  the  plaintiffs  asked  the  court  not  to  render  judgment 
against  him,  but  only  to  sustain  the  attachment  Defendants 
Hillyer  &  Green  demurred  separately  to  the  evidence,  and  this 
was  overruled.  Hillyer  &  Green  then  offered  to  read  in  evi- 
dence the  file  papers,  to  show  that  no  attachment  was  ever  is- 
sued, and  for  other  purposes,  and  this  was  objected  to,  and  the 
objection  sustained.  Thereupon,  on  the  demand  of  Hillyer  & 
Green,  the  trial  court  made  some  special  findings,  as  follows; 

''The  court  finds  in  this  case  that  this  action  was  brought 
upon  a  debt  not  due,  and  an  order  of  attachment  obtained 
against  the  property  of  the  defendants  Hillyer  &  Green. 
And  afterwani  said  Hillyer  &  Green  moved  to  dissolve  and 
discharge  the  said  attachment,  which  motion  was  heard  at 
chambers  before  Hon.  J.  C.  Strang,  judge  of  the  sixteenth  ju- 
dicial district,  in  which  said  action  was  originally  brought, 
and  that  the  question  of  jurisdiction  was  raised  in  said  motion, 
and  that  said  motion  was  overruled,  and  that  this  cause  was 
afterward  sent  to  this  county  and  district  on  change  of  venue. 
The  court  finds  that  this  question  of  jurisdiction  could  have 
been  lawfully  passed  upon  by  said  Strang,  judge,  at  chambers, 
and  that  it  was  so  passed  upon  by  him.  And  the  court  fur- 
ther finds  that  the  debt  is  now  due,  and  that  the  defendants 
Hillyer  &  Green  are  indebted  to  plaintiffs  upon  their  demand 
sued  on  in  this  action  in  the  sum  of  $2,227,  and  that  the  ques- 
tion, of  the  legality  of  the  order  of  attachment  and  proceed- 
ings thereunder  have  been  fully  determined  by  said  Judge 
Strang,  and  cannot  be  again  raised  upon  the  trial  by  this 
court." 

Hillyer  &  Green  then  filed  a  motion  to  dissolve  the  attach- 
ment, and  this  was  overruled.  They  then  filed  a  motion  for 
a  new  trial,  and  this  was  overruled,  and  the  court  rendered  a 
final  judgment  against  Hillyer  &  Green  for  the  sum  of  $2,- 
227.11  and  costs,  and  adjudged  and  decreed  that  the  attach- 
ment be  in  all  things  confirmed  and  sustained,  and   made  an 
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rder  for  the  sale  of  the  attache 
>Dal,  aod  an  application  of  the 
f  the  orders  and  judgment  p 
icept  that  no  exceptions  were  d 
lade  on  the  22d  day  of  July, 
:tachment.  Hillyer  &  Green 
]d  strongly  insist  that  various 
iversal.  The  errors  assigned  i 
ated  in  the  briefs. 

L  It  is  first  contended  by  th 
•ror  that  the  district  court  of  I 
om  the  files  the  motion  of  Ki 
sued  by  the  probate  judge  of 
\e  agreement  of  parties,  had  I 
id  succeeded  Gibson  as  stat 
reen.  Gibson  had  made  this 
gnee,  and  it  was  overruled,  an 
;ain  made  and  heard  without 
miliar  practice.  The  motion 
le  files  because  no  such  leave  he 
here  was  no  error  in  this  rulii 

II.  The  next  four  assignmei 
leory  that  the  order  of  attacl 
Luse  issued  by  the  probate  ju 
le  clerk  of  the  district  court  t 
ent,  and  both  orders  of  atta< 
leriff;  but  he  made  his  return 
ite  judge,  and  thb  was  the  < 
'oceeding.  Hillyer  &  Green  i 
itb  process  and  made  a  gener 
ed  a  motion  to  dissolve  the  a1 
1  the  averments  in  the  affida 
Ise.  This  motion  was  heard 
id  by  this  ruling  it  was  establ 
ry  to  give  the  court  jurisdictio 

the  time  the  attachment  issue 
>t  be  said  to  be  strictly  res  adj 
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versally  held  to  be  the  law  of  the  case  in  which  it  is  made  for 
all  the  purposes  of  trial  and  final  determination.  In  this  mo- 
tion tQ  dissolve  the  order  of  attachment^  no  complaint  or  alle- 
gation is  made  that  it  was  irregularly  issued  and  served.  The 
jurisdictional  facts  having  been  established  by  the  ruling  of 
the  first  motion  to  dissolve  the  attachment^  and  nothing  being 
claimed  in  that  motion  as  to  the  irregularity  of  the  issue  and 
service  of  the  order,  it  was  waived.  No  exceptions  were  saved 
to  the  ruling  of  the  court  on  the  motion  to  dissolve,  and  hence 
we  cannot  review  that  order.  The  record  showing  the  exist- 
ence of  the  jurisdictional  facts  in  cases  of  this  kind,  and  show- 
ing a  general  appearance  of  the  defendants  in  the  original 
action,  and  showing  the  overruling  of  a  motion  to  dissolve 
the  attachment,  it  seems  to  us  that  all  the  other  assignments 
of  error  are  not  controlling,  as  complete  jurisdiction  had  been 
obtained  by  the  usual  process. 

We  recommend  an  affirmance  of  the  judgment 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


John  P.  Jones  v.  E.  A.  Annis. 

Chattel  Mobtoaob — Mortgagee^  Deeming  Himself  Insecure.  Where 
a  chattel  mortgage  is  giyen  to  seonre  a  debt,  and  the  mortgagor  is  to 
retain  the  poBBesBion  of  the  property  until  default  shaU  be  made  in 
the  payment  of  the  debt  or  until  the  mortgagee  shaU  deem  himself 
insecure,  the  mortgagee  may  afterward  take  the  possession  of  the 
mortgaged  property  whenever  default  shall  be  made  in  the  payment 
of  the  mortgage  debt,  or  when  the  mortgagee  shall  deem  himself  in- 
secure. 

Replbyin  —  Cattle,  not  Covered  by  Mortgage,  And  when  the  mort- 
gagee takes  the  possession  of  the  mortgaged  property  for  the  above 
reasons,  which  property  consists  of  10  head  of  cattle,  and  through  a 
mistake  takes  two  head  of  cattle  not  covered  by  the  mortgage  in- 
stead of  two  of  the  mortgaged  cattle,  and  the  mortgagor  replevies 


Digitized  by  VjOOQ iC 


Digitized  by  LjOOQ iC 


480  SUPREME  COURT  OF  KANSAa 

Jones  ▼.  Annis. 

to  secure  the  aforesaid  note;  that  the  chattel  mortgage  con- 
tains,  among  other  stipulations,  the  following: 

*'  If  default  shall  be  made  in  payment  of  said  sum  of  money 
[the  mortgage  debt]  or  any  part  thereof,  when  the  same  shall 
become  due  and  payable,  or  if  said  party  of  the  second  part 
[John  P.  Jones,  cashier]  shall  at  any  time  deem  himself  inse- 
cure, then  and  thenceforth  it  shall  be  lawful  for  said  party  of 
the  second  part,  his  executors  or  assigns  or  his  authorized  agents, 
to  take  into  his  possession  said  goods  and  chattels  wherever  the 
same  may  be  found,  and  sell  the  same  at  public  or  private  sale, 
and  after  satisfying  the  sum  of  money  hereby  secured  and  the 
interest  thereon,  and  all  costs,  charges  and  expenses  incurred, 
out  of  the  proceeds  of  said  sale,  he  shall  return  the  surplus  to 
the  said  party  of  the  first  part,  or  his  legal  representatives." 

That  the  note  became  due  and  was  not  paid,  and  the  de- 
fendant and  the  bank,  believing  that  the  bank,  as  the  owner 
and  holder  of  the  mortgage  debt,  was  insecure,  did,  on  No- 
vember 30,  1887,  take  the  possession  of  the  mortgaged  prop- 
erty for  the  bank.  The  plaintiff  replied  by  filing  a  general 
denial.  A  trial  was  had  before  the  court  and  a  jury,  and  the 
jury  rendered  a  general  verdict  in  favor  of  the  plaintiff,  and 
assessed  his  damages  at  $77,  and  judgment  was  rendered  that 
the  plaintiff  retain  the  possession  of  the  cattle  and  recover  the 
aforesaid  damages  and  costs;  and  the  defendant,  as  plaintiff 
in  error,  brings  the  case  to  this  court  for  review. 

According  to  the  pleadings  and  the  evidence,  the  mortgage 
debt  was  due  and  unpaid  at  the  time  when  the  defendant  and 
the  bank  took  the  mortgaged  property  into  their  possession, 
and  it  does  not  appear  that  the  debt  has  ever  been  paid ;  and 
these  parties  believed  that  the  mortgage  creditor  was  insecure, 
and  probably  as  a  fact  such  insecurity  really  existed.  The 
mortgage  covered  all  the  property  taken  by  the  defendant  and 
the  bank,  except  perhaps  two,  or  possibly  three,  cows;  and  the 
plaintiff,  Annis,  when  he  replevied  the  same,  obtained  the 
possession  of  all  the  property  taken  except  two  cows  which 
had  previously  been  disposed  of,  and  he  still  retains  the  pos- 
session of  the  replevied  property.  It  would  therefore  seem 
that  the  defendant  ought  to  have  recovered  a  judgment  in  the 
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for  all  the  replevied  property  ex- 
not  covered  by  the  mortgage ;  or  the 
est  therein,  to  wit,  the  amount  still 
I  on  the  mortgage,  leaving  the  plain- 
ie  two  or  three  cows. 
Jones,  claims  in  this  conrt  that  the 
various  errors,  only  a  few  of  which, 
sary  for  us  to  consider.  He  urges 
d  in  refusing  to  give  the  following, 

to  the  jury: 

evidence  that  the  defendant  detained 
ty  under  a  chattel  mortgage,  it  will 
er  said  debt  was  due  or  not,  if  at  the 
^ssession  of  said  property  he  believed 
bat  case  he  had  the  right  under  the 
[)n  of  said  property. 
;ncement  of  this  action,  the  defendant 
ber  of  the  cattle  sought  to  be  recov- 
is  power  to  return  the  same,  then,  as 
:t  as  to  such  must  be  for  the  defend- 
ind  that  he  disposed  of  the  same  to 
ion." 

the  court  below  erred  in  giving  the 
istructions : 

ito  consideration,  in  determining  the 

Bntitled  to  recover,  if  you  find  he  is  j; 

,  the  value  of  the  property  so  taken  I 

idant.     If  you  find  that  any  portion  ''f. 

o  the  use  and  benefit  of  the  defend-  > 

property  you  may  find  the  value  of, 

;e  the  plaintiff  is  entitled  to  recover." 

the  court  below  erred  in  refusing  to 
[lowing,  among  other  special  inter- 

es  have  the  possession  at  the  com- 
f  all  the  property  described  in  the 
levin  filed  in  this  suit?" 
red  by  the  mortgage  from  the  plain- 
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tiff  to  John  p.  JoneSy  cashier,  paid  at  the  time  the  suit  was 
instituted  ? 

^'6.  If  you  find  for  the  plaintiff  as  to  damages,  how  mach 
do  you  find  for  the  two  cows  that  were  slaughtered  before  the 
suit  was  instituted  ?  State  separately  the  value  of  each  oow 
so  slaughtered." 

We  would  think  the  court  below  erred,  substantially,  as 
claimed  by  the  plaintiff  in  error.  The  defendant  in  error, 
Annis,  who  was  plaintiff  below,  attempted  by  his  evidence  to 
make  it  appear  that  the  mortgage  debt  was  not  due  when 
Jones  and  the  bank  took  possession  of  the  mortgaged  prop- 
erty. We  think,  however,  he  fiuled;  but  upon  the  theory 
that  he  did  not  fail,  then  it  devolved  upon  the  defendant, 
Jones,  and  the  bank  to  show  that  they  believed  themselves  to 
be  insecure  at  the  time  when  they  took  the  possession  of  the 
mortgaged  property,  for  otherwise  they  would  wholly  &il  in 
their  defense  to  the  action ;  and  hence  the  first  of  the  above- 
quoted  instructions  asked  for  by  the  defendant  below,  Jones, 
was  v6ry  important,  and  should  have  been  given.  The  next 
instruction  above  quoted  asked  for  by  the  defendant  and  the 
one  above  quoted  given  by  the  court  may  be  considered  to- 
gether. The  plaintiff  below,  Annis,  could  not  recover  in  re- 
plevin the  two  cattle  disposed  of  and  slaughtered  before  the 
action  was  commenced,  or  their  value;  but  still  their  valae, 
or  the  price  for  which  they  were  sold,  should  have  been  taken 
into  consideration  by  the  jury  in  finding  the  value  of  the  in- 
terest of  the  defendant  and  the  bank  in  the  replevied  property, 
and  this  value  or  price  of  the  cattle  disposed  of  and  slaugh- 
tered should  be  deducted  from  the  mortgage  debt,  and  Jones, 
as  the  representative  of  the  bank,  should  recover  as  the  valne 
of  their  interest  in  the  replevied  property  only  the  amount  of 
the  mortgage  debt  with  this  value  or  price  deducted  therefrom. 
The  court  below  therefore  erred  in  this  particular  also,  for  it 
permitted  the  plaintiff,  Annis,  to  recover  absolutely  for  these 
two  cattle  disposed  of  and  slaughtered  before  the  commence- 
ment of  this  action,  and  ignored  wholly  the  mortgage  and  the 
mortgage  debt     We  think  the  court  below  also  erred  in  re- 
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ecial  interrogatories  above 
iry^  however,  to  comment 

V  will  be  reversed^  and  the 


HOE  Co.  V.  W.  A.  Ware, 

ne  County. 

ortgage — Recovery  —  Evidence, 
ohattel  mortgagee,  the  lien  of 
rst  mortgage  and  the  levy  of 
to  reoo?er  the  amount  of  his 
)f  the  property,  it  is  neoeesary 
nade  wrongful  by  Bnbseqiient 
3d  by  the  evidence. 

rs  of  attachment  levied  on  a 

of  October  create  a  lien  prior 

nortgage  filed  in  the  office  of 

November  of  the  same  year. 

A  sheriff  being  in  the  actual 
ae  of  a  levy  made  in  pursuance 
Q  his  hands,  is  not  responsible 
>r  conversion,  when  a  receiver 
lich  the  orders  of  attachment 
ssession  of  the  same,  and  sells 


District  Court. 
pinion. 

Uitchell  &  Heren,  for  plain- 
lant  in  error. 
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Opinion  by  Simpson,  C.  :  This  is  an  action  commenced  in 
the  Osborne  district  court, by  the  plaintiff*  in  error  against  W. 
A.  Ware,  who  was  sheriff",  to  recover  damages  for  the  wrong- 
ful taking  possession  of  and  the  conversion  of  certain  prop- 
erty. At  the  October  term,  1888,  there  was  a  trial  by  the 
court,  and  special  findings  were  made  that  substantially  em- 
body all  the  material  facts.  The  findings  of  fact  and  conclu- 
sions of  law  are  as  follows : 

"findings  of  fact. 

"On  the  day  prior  to  the  30th  day  of  October,  1886,  one 
H.  H.  Withers  was  the  owner  and  in  the  possession  of  a  cer- 
tain stock  of  goods  and  general  merchandise  in  the  town  of 
Portis,  Osborne  county,  Kansas,  and  had  been  doing  a  general 
retail  business  in  the  building  in  which  the  goods  and  mer- 
chandise were  situated  at  the  time.  Said  Withers  was  in- 
debted to  plaintiff^  in  this  case,  and  a  large  number  of  other 
creditors,  and  shortly  before  the  30th  day  of  October,  1886, 
he  executed  and  delivered  to  the  Wm.  B.  Grimes  Dry  Groods 
Company  a  chattel  mortgage  for  $1,249.17  on  said  stock  of 
goods,  and  said  chattel  mortgage  was  filed  for  record,  in  the 
office  of  the  register  of  deeds  of  Osborne  county,  Kansas,  on 
the  28th  day  of  October  of  said  year,  and  on  the  30th  day  of 
October  said  Withers  executed  and  delivered  to  plaintiff  in 
this  action  a  chattel  mortgage  for  $686.30,  which  is  set  up  and 
made  a  part  of  the  petition  in  this  action,  on  the  same  stock 
of  goods  and  merchandise,  and  said  chattel  mortgage  was  filed 
for  record  in  the  office  of  the  register  of  deeds  of  Osborne 
county,  Kansas,  at  3:30  o'clock  p.m.  of  the  1st  day  of  No- 
vember, 1886.  The  chattel  mortgage  from  Withers  to  plain- 
tiff was  made,  executed  and  delivered  about  1 1  o'clock  a.  m., 
at  Atchison,  Kas.,  October  30,  1886.  On  the  said  30th  day, 
and  about  5  o'clock  in  the  evening  of  the  said  day,  the  defend- 
ant, sheriff  of  Osborne  county,  Kansas,  levied  three  writs  of 
attachment  upon  said  stock  of  goods  and  merchandise.  The 
aggregate  amount  of  the  said  three  writs  was  something  over 
$750;  and  the  order  directed  the  sheriff  also  to  levy  upon 
sufficient  amount  to  cover  costs  in  the  probable  sum  of  $50. 
The  sheriff  levied  each  of  three  writs  of  attachment  upon  the 
entire  stock  of  goods,  and  invoiced  the  same,  and  the  invoice 
value  was  about  $4,600.  Thereafter,  and  at  divers  times  be- 
tween and  including  the  3d  day  of  November,  1886,  and  the 
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I  these  other  writs  of  attachment  on  said 
srchandise  for  other  creditors  of  Withers, 

the  first  writ.  The  aggregate  amount 
aent  writs  was  about  $1,389.53,  and  the 

case.  Some  time  after  the  levy  of  all 
ditors  under  the  three  first  orders  of 
Wm.  B.  Grimes  Dry  Goods  Company, 
one  Buchanan  in  possession  of  the  stock 
p  of  court,  but  as  a  sort  of  an  agreed  re- 
irstanding  that  he  should  sell  the  goods 

advantage  possible,  and  pay  the  pro- 
)ide  the  order  of  the  court ;  and  under 

Buchanan  sold  about  $7()0  worth  of 
1  anything  into  court.  Said  Buchanan 
aid  Wm.  B.  Grimes  Dry  Goods  Com- 
d  on  the  15th  day  of  January,  1887,  the 
at  chambers,  appointed  J.  W.  Marshall 
ession  of  said  stock  of  goods,  to  sell  the 
proceeds  into  court.  Said  receiver  took 
an  invoice  of  the  stock,  which  then  in- 
len  by  leave  of  the  court  the  Wm.  B. 
)mpany  commenced  an  action  in  replevin 
aid  receiver  to  recover  possession  of  said 
leir  chattel  mortgage,  and  on  the  hear- 
mortgage  of  said  Wm.  B.  Grimes  Dry 
adjudged  valid,  and  the  court  found  the 
favor  of  plaintiff  in  that  action,  and  that 
est  therein  was  $1,365.25.  Under  the 
id  action  of  Wm.  B.  Grimes  Dry  Gt)ods 
I  receiver,  the  possession  of  the  goods 
I  by  the  sheriff  delivered  to  the  plain- 
*  the  judgment  in  the  case  the  plaintiff 
tion  to  sell,  and  sold  until  he  acknowl- 
of  his  mortgage  claim,  and  tendered  the 
J  back  to  the  receiver,  Marshall,  and  the 
bhe  goods  and  proceeded  to  invoice  the 
iroic^  $2,669.25,  and  sold  the  same  for 
lis  report  of  the  same  to  the  court,  which 
\  bill  of  expense  for  $67.76  and  $126  for 
ed,  and  the  balance  being  paid  into  court, 
»rder  of  the  court,  said  amount  was  paid 

the  costs  in  the  attachment,  which  ag- 
)4.95  of  which  was  in  the  three  attach- 
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ment  cases  first  levied^  aud  $62.80  the  amount  of  costs  in  the 
six  subsequent  attachment  cases;  second,  to  the  payment  of 
the  Judgment  rendered  in  the  first  three  attachment  caseB; 
third,  to  the  payment  in  full  of  the  fourth  attachment  case, 
which  left  the  remainder  $500,  which  was  applied  on  the  at- 
tachment cases.  That  is  to  say,  there  was  $718.80  paid  oat 
on  the  order  of  the  court  on  the  attachment  suits,  besides  pay- 
ing the  judgment  and  costs  in  full  in  the  first  three  attach- 
ment cases. 

''At  the  time  the  attachments  were  levied,  on  the  30th  of 
October,  1886,  the  sheriff  found  in  possession  of  the  store  and 
stock  of  merchandise  a  man  by  the  name  of  Knoff,  who  bad 
possession  of  the  key  to  the  store.  Withers  being  then  in  Atchi- 
son ;  Knoff  had  been  in  and  about  the  store  for  some  days  prior 
to  the  execution  of  the  mortgage  from  Withers  to  the  W.  B. 
Grimes  Dry  Goods  Company,  and  shortly  before  Withers'  de- 
parture to  Atchison,  Withers  had  employed  Knoff  to  take 
charge  of  the  store,  telling  him  that  he  should  hold  it  as  the 
agent  of  the  W.  B.  Grimes  Dry  Goods  Company,  but  no  agent 
or  person  representing  the  W.  B.  Grimes  Dry  G^ods  Company, 
unless  it  be  Withers,  ever  authorized  or  employed  Knoff  to 
hold  possession  of  the  store.  Two  other  clerks  in  the  store 
at  the  time  were  clerks  who  had  been  regularly  and  previously 
employed  for  some  months  by  Withers.  Knoff  was  employed 
to  take  charge  of  the  store  only  during  the  temporary  absence 
of  Withers,  and  on  Withers'  return  he  paid  over  to  Withers  the 
proceeds  of  the  sales  made  in  the  store  during  his  absence.  On 
the  30th  day  of  October,  1886,  there  was  no  apparent  change 
in  the  manner  of  conducting  the  business,  or  the  persons  in 
charge,  different  from  what  there  had  been  while  Withers  was 
conducting  the  business,  except  that  Knoff  had  not  previously 
had  the  keys,  but  On  this  day  he  had  not  or  did  not  make 
known  the  fact,  until  he  was  interrogated  in  reference  to  it, 
and,  when  asked  who  was  the  clerk  in  charge  of  the  businesR, 
referred  the  deputy  sheriff  to  another  clerk  in  the  store,  who 
had  been  there  some  months  under  the  employment  of  Withers. 
There  were  two  keys  to  the  store;  the  evidence  shows  that 
Knoff  had  one  key;  whether  he  had  both  keys,  or  where  the 
other  key  was,  the  evidence  does  not  disclose.  In  the  mort- 
gage dated  October  28,  1886,  from  Withers  to  W.  B.  Grimes 
Dry  Groods  Company,  the  provision  in  reference  to  possession 
is  as  follows :  ^ And  until  default  be  made  as  aforesaid,  or 
until  such  time  as  the  party  of  the  second  part  shall  deem  him- 
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self  insecure,  as  aforesaid,  the  said  party  of  the  first  part  to 

ooDtinue  in  peaceful  possession  of  all  of  said  goods  and  chattels, 

as  above  specified.' 

*'  Prior  to  that  there  was  this  reference  to  the  possession  in 

said  mortgage: 

"*It  is  ezpreeslj  onderstood  and  agreed  by  and  between  the  parties 
hereto,  that  H.  H.  Withers  shall  have  possession  of  said  property  only 
as  the  agent  of  the  said  W.  B.  Grimes  Dry  Goods  Oompany,  and  that 
he  seU  said  goods  for  cash  only,  in  the  nsnal  course  of  business,  keep- 
ing a  true  account  of  all  the  sales  and  expenses,  and  shall  apply  the 
proceeds  of  said  sales  to  the  payment  of  the  debt  hereby  secured,  and 
shall  at  all  times,  when  demanded  by  the  second  party,  make  full  and 
true  account  of  idl  sales  and  receipts  arising  therefrom.' 

"And  the  mortgage  from  Withers  to  the  8mith-Fra«er  Boot 

and  Shoe  Company,  plaintiffs,  dated  October  30,  1886,  has 

the  following  provision  in  reference  to  the  possession  of  the 

goods  thereunder : 

*'  *  It  is  expressly  understood  and  agreed  by  and  between  the  parties 
hereto,  that  H.  H.  Withers  shall  have  possession  of  said  property  only 
as  the  agent  of  the  said  Smith-Frazer  Boot  and  Shoe  Gompany,  and  that 
he  shall  sell  said  merchandise  for  cash  only,  in  the  regular  course  of  bus- 
iness, keeping  a  true  account  of  all  sales  and  expenses,  and  shall  apply 
the  proceeds  to  the  payment  of  the  debt  hereby  secured.  He  shall  at 
aD  times,  when  demanded  by  the  second  party,  make  full  and  true  ac- 
count of  all  the  sales  and  receipts  arising  therefrom.* 

"And  further  on  there  is  the  following  provision : 

"  *  The  said  possession  of  the  said  property  heretofore  mentioned  to 
be  held  subject  to  the  possession  of  the  William  B.  Grimes  Dry  Goods 
Company,  under  the  chattel  mortgage  executed  to  it  October  28, 1886, 
to  which  mortgage  this  is  made  subject.' 

"And  further  on  there  is  the  following  provision : 

'*  *And  until  default  be  made  as  aforesaid,  or  until  such  time  as  the 
party  of  the  second  part  shall  deem  himself  insecure  as  aforesaid,  said 
party  of  the  first  part  to  continue  in  the  peaceful  possession  of  all  of 
said  goods  and  chattels  as  aboye  specified,  all  of  which  in  consideration 
hereof  he  engages  shall  be  kept  in  as  good  condition  as  the  same  now 
are.' 

"On  the  30th  day  of  October,  1886,  when  the  sheriff*  levied 
the  three  orders  of  attachment,  be  had  no  notice  or  knowledge 
whatever  of  the  existence  of  the  mortgage  from  Withers  to 
the  Smith-Frazer  Boot  and  Shoe  Company,  executed  on  the 
forenoon  of  that  day  at  Atchison.  After  the  sheriff*  delivered 
the  stock  of  goods  and  merchandise  in  question  to  Marshall, 
as  receiver,  under  the  order  of  the  court,  he  never  thereafter 
had  any  possession  whatever  of  said  goods,  except  that  he  took 
the  same  on  the  order  of  replevin  in  the  suit  of  William  B. 
Grimes  Dry  Goods  Company  against  the  receiver,  and  turned 
them  over  to  the  W.  B.  Grimes  Dry  Goods  Company,  and 
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never  at  any  time  sold  or  received  any  of  the  proceeds  of  said 
goods  or  any  portion  thereof  in  any  way  whatever.  After  the 
mortgage  from  Withers  to  plaintiff  was  executed,  in  AtcbisoD, 
on  the  30th  day  of  October,  1886,  the  same  was  delivered  to 
the  mortgagor.  Withers,  to  be  filed  for  record.  The  ensuing 
day  was  Sunday,  October  31st  The  distance  from  Atchison 
to  PortiSy  where  Withers  lived  and  did  business,  is  218  miles. 
Withers  arrived  by  train  from  Atchison  on  Sunday  evening 
at  Portis,  and  on  the  following  day  drove  to  Osborne,  the 
county-seat  of  Osborne  county,  which  is  a  distance  of  8}  miles, 
and  filed  the  mortgage  for  record  at  3:30  in  the  afternoon; 
said  Withers  returned  from  Atchison  to  Portis  on  the  first 
train  he  could  obtain  aft^r  the  execution  of  the  mortgage. 
Said  Withers  consented  to  Euchanan  acting  as  receiver,  in  the 
selling  of  the  goods,  before  the  appointment  of  Mr.  Marshall 
as  receiver  by  the  court;  and  after  the  commencement  of  the 
replevin  action  by  the  W.  B.  Grimes  Dry  Goods  Company 
against  the  receiver,  the  sheriff  turned  over  the  possession  of 
the  goods  to  Buchanan  as  agent  of  the  W.  B.  Grimes  Dry 
Goods  Company,  and  Buchanan  was  the  agent  who  redelivered 
the  same  to  the  receiver  after  the  sale  of  suflScient  goods  to 

?iy  the  claim  of  the  W.  B.  Grimes  Dry  Goods  Company, 
he  plaintiff's  claim  has  not  been  paid,  or  any  part  thereof. 
At  the  time  said  Withers  gave  the  mortgage  in  question  to 
plaintiff,  and  on  the  30th  day  of  October,  1886,  the  plaintiff 
agreed  to  accept  said  mortgage,  with  the  express  understand- 
ing, at  its  request,  that  the  agent  of  the  W.  B.  Grimes  Dry 
Goods  Company  had  possession  of  the  stock  of  goods  and 
merchandise  in  question,  and  that  he  would  hold  the  same  as 
the  agent  of  plaintiff  and  said  W.  B.  Grimes  Dry  Goods 
Company.  The  amount  of  the  plaintiff's  claim  on  the  3d 
day  of  October,  1887,  was  $686.30.  During  the  time  Bu- 
chanan, agent  for  W.  B.  Grimes  Dry  Goods  Company,  was 
selling  the  goods  to  satisfy  the  mortgage  of  W.  B.  Grimes 
Dry  Goods  Company,  said  Withers  was  present  as  clerk  and 
assisted  in  making  sales.  The  plaintiff  made  demand  on  the 
sheriff  for  sufficient  of  the  proceeds  of  the  sale  to  pay  his 
claim  a  short  time  prior  to  the  bringing  of  this  suit  Demand 
was  refused." 

"conclusions  of  law. 

"  It  seems  at  least  a  matter  of  question  whether  or  not  there 
is  any  complaint  in  the  plaintiff's  pleadings  in  this  case  against 
the  defendant  for  any  trespass  committed  in  the  levying  of  the 
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six  writs  of  attachment  on  the  stock  of  goods  in  questiou,  be- 
tween the  3d  and  8th  day  of  November,  1886.  If  there  is  anj 
issae  under  the  pleadings  of  a  trespass  in  the  levying  of  said 
writs,  it  is  constructive,  under  the  legal  claim  that,  if  any  wrong- 
ful act  is  shown  to  have  been  committed  by  the  defendant  with 
reference  to  the  eoods  at  any  time  subsequent  to  the  first  lev- 
ies, that  it  should  relate  back  to  the  original  levy.  Under  the 
findings  of  fact,  I  find  that  the  levy  of  the  first  three  orders 
of  attachment  by  the  defendant  upon  the  stock  of  goods  in 
question,  on  the  30th  day  of  October,  1886,  was  rightful  as 
against  plaintiff's  claim  under  its  mortgage. 

^^I  find  also,  as  a  conclusion  from  the  facts  previously  found 
by  the  court,  that  under  the  terms  of  the  mortgage  which  the 
plaintiff  took  from  H.  H.  Withers  upon  the  stock  of  goods  in 
question,  the  agent  of  the  W.  B.  Grimes  Dry  Goods  Com- 
pany, which  had  a  prior  mortgage  to  the  plaintiff  upon  the 
stock  of  goods  in  question,  should  be  held  to  be  also  the  agent 
of  the  plaintiff  in  all  matters  pertaining  to  the  possession,  sale 
and  control  of  said  stock  of  goods  and  merchandise. 

''I  find  also,  as  conclusions  from  said  findings,  that  the 
agent  of  the  W.  B.  Grimes  Dry  Goods  Company,  one  Buch- 
anan, with  the  assistance  of  H.  H.  Withers,  who  was  by  the 
terms  of  the  plaintiff's  mortgage  made  plaintiff's  agent  in  the 
matter  of  the  possession  and  sale  of  said  stock  of  goods,  sold 
$700  worth  of  said  goods  before  said  W.  B.  Grimes  Dry  Goods 
Company  replevied  said  goods  from  the  receiver  appointed  by 
the  court  to  sell  the  same,  and  that  said  amount  was  not  ac- 
counted for,  nor  taken  into  consideration  in  the  replevin  action 
in  determining  the  value  of  the  plaintiff's  interest  in  that  case 
in  said  stock  of  goods  under  said  mortgage.  W.  B.  Grimes 
Dry  Groods  Company,  by  its  agent,  said  Buchanan,  and  With- 
ers, afterward  sold  or  disposed  of  nearly  $1,500  of  said  stock 
of  goods  to  satisfy  the  mortgage  of  the  said  W.  B.  Grimes  Dry 
Goods  Company.  The  court  has  found  that  the  plaintiff's 
claim  under  its  mortgage  has  not,  in  fact,  been  paid ;  but  it 
seems  probable,  as  a  conclusion  from  such  findings,  that  there 
is  or  was  sufficient  funds  in  the  hands  of  the  joint  agent  or 
agents  of  the  said  Wm.  B.  Grimes  Dry  Goods  Company  and 
the  plaintiff  to  discharge  both  the  plaintiff's  and  the  claim  of 
Wm.  B.  Grimes  Dry  Goods  Company. 

''The  court  finds  as  a  proposition  of  law  that  when  the 
Wm,  B.  Grimes  Dry  Goods  Company,  in  the  action  of  re- 
plevin for  that  purpose,  recovered  the  possession  of  the  stock 
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of  goods  in  question  from  Mr.  Marshall,  the  receiver  ap- 
pointed by  the  court,  and  the  goods  were  turned  over  to  the 
Wm.  B.  Grimes  Dry  Goods  Company,  in  aooordanoe  with  the 
judgment,  that  the  lien  of  the  attachments  previously  levied 
thereon  by  the  sheriff,  upon  such  delivery  ceased  to  exist,  and 
that  thereafter  the  agent  of  the  said  Wm.  B.  Grimes  Dry 
Goods  Company,  said  Buchanan,  and  from  the  circumstanoes 
of  the  case  probably,  with  the  knowledge  and  consent  of 
Withers,  voluntarily  turned  said  goods  over  to  the  receiver, 
Marshall,  without  any  action  whatever  upon  the  part  of  the 
defendant,  or  any  participation  in  the  said  act  If  there  is 
any  issue  in  this  case  charging  the  defendant  with  trespass  in 
levying  the  six  subsequent  attachments,  on  and  after  Novem- 
ber 3,  1886,  I  find  as  a  proposition  of  law  that  the  sheriff 
should  have  levied  such  attachments  subject  to  the  mortgage 
of  the  plaintiff;  but  if  the  levy  of  such  attachments  without 
being  levied  subject  to  the  claim  and  mortgage  of  the  plain- 
tiff was  wrongful,  I  think  no  damage  has  been  shown  to  the 
plaintiff  by  reason  thereof,  in  this  case,  and  that  under  the 
evidence  its  damage  should  only  be  considered  as  nominal  at 
most.  I  find  in  favor  of  the  defendant  in  this  case,  and  against 
the  plaintiff  for  costs. 

^'1  think  that  the  plaintiff  is  estopped,  by  the  action  of  its 
agent  in  turning  the  goods  over  to  the  receiver,  from  claiming 
any  damage  in  this  case  against  the  defendant.  I  think  that 
the  plaintiff,  by  its  agent,  was  apprised  at  every  step  of  the 
proceeding  of  the  conversion  of  the  goods  into  money  and 
the  manner  in  which  the  proceeds  were  being  applied,  and 
that  it  has  been  guilty  of  letches,  standing  by  and  seeing  the 
goods  it  had  the  right  to  appropriated  to  the  payment  of  other 
claims,  without  making  any  effort  to  assert  its  own  claim  upon 
the  same,  and  that  it  should  not  be  allowed  to  recover  from 
the  officer  who  levied  the  attachments,  under  all  the  circum- 
stances of  the  case." 

The  boot  and  shoe  company  brings  the  case  here  for  review, 
having  saved  all  exceptions,  and  assigns  many  errors. 

I.  The  first  contention  that  demands  consideration  is  re- 
specting the  issues  made  by  the  pleadings.  The  plaintiff  in 
error  in  its  petition  charges  that  on  the  30th  day  of  October, 
1886,  the  defendant  wrongfully  and  unlawfully  took  posses- 
sion of,  and  without  the  right,  and  against  the  consent  of  the 
plaintiff  in  error,  entirely  deprived  them  of  the  title  to  and 
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ase  of  the  property,  and  converted  the  same  to  his  own 

The  defendant  below  and  defendant  in  error  pleaded  in  j 

fication  under  three  several  writs  of  attachment  issued  01 

the  district  court  of  Osborne  county,  and  delivered  to  hi 

sheriff  of  said  county,  and  that  he  executed  the  same  on 

day  without  notice  or  knowledge  of  the  chattel  mortgaj 

the  plaintiff  in  error;  that  afterward  a  receiver  was  appo 

by  said  court,  and  he  was  ordered  to  and  did  turn  over  t 

receiver  the  stock  of  merchandise  levied  upon  by  said  01 

of  attachment.     The  plaintiff  in  error  in  its  reply  alleges 

the  Grimes  Dry  Goods  Company  recovered  possession  o\ 

goods  by  an  action  of  replevin  against  the  receiver,  but  al 

that  a  portion  of  said  goods,  amounting  to  $700  in  value, 

been  wrongfully  disposed  of  under  and  by  virtue  of  the 

tended  writs  of  attachment  set  up  in  the  defendant's  an 

before  the  action  of  replevin  was  commenced  by  the  dry  g 

^company.     And  it  is  further  alleged  in  the  reply  ^Hhat 

plaintiff  has  been  wholly  and  wrongfully  deprived  of 

goods  and  their  ownership  therein  by  reason  of  the  wror 

and  unlawful  seizure  and  conversion  of  the  said  goods  b; 

said  defendant,  under  the  pretended  attachments  as  set  i 

his  answer;  that  the  said  attachments  and  the  writs  wer< 

valid/'     In  this  condition  of  the  pleadings,  the  issue  was 

rowed  to  the  trespass,  if  any,  committed  by  the  defen 

under  the  three  writs  of  attachment  issued  and  levied  01 

30th  day  of  October,  because  this  is  not  only  the  natural 

struction  of  the  pleadings,  but  after  judgment  they  mu 

construed  so  as  to  sustain  the  judgment.     Before  judgn 

if  they  were  attacked,  that  construction  would  be  adopted 

told  most  strongly  against  the  pleader;  so  under  the  open 

of  any  of  these  rules  the  result  would  be  the  same.     Th 

qairy  is  then  restricted  to  any  conversion  by  reason  ol 

three  orders  of  attachment  issued  on  October  30th. 

II.  The  next  contention  of  the  plaintiff  in  error  is  tl 
was  in  possession  of  the  stock  of  goods,  subject  to  the  r 
and  possession  of  the  dry  goods  company.  This  contei 
is  principally  based  upon  a  construction  of  ^  3903  of  th 
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relating  to  the  mortgage  of  personal  property.  This  section 
provides  ''that  the  mortgage  shall  be  void  unless  forthwith 
filed/'  etc.  The  plaintiff  in  error  claims  that  when  its  chattel 
mortgage  was  executed  in  Atchison^  on  Saturday,  October  30th, 
and  filed  for  record  on  the  1st  day  of  November,  at  3:30  o'clock 
p.  M.,  the  intervening  day  being  Sunday,  and  Atchison  being 
218  miles  away,  it  was  forthwith  filed,  and,  when  filed,  all  of 
its  provisions  took  effect  when  executed,  on  the  30th  day  of 
October,  so  as  to  have  precedence  of  the  attachment  levies 
made  intermediate  its  execution  and  filing  for  record.  We 
do  not  think  this  is  the  proper  construction  to  be  given  that 
section.  It  is  not  the  one  generally  acted  upon  by  the  bar,  or 
contemplated,  if  not  expressly  decided  by  this  court  Our 
view  is,  that  the  mortgage  only  became  operative,  as  notice  to 
other  creditors,  after  it  had  been  filed  in  the  office  of  the  register 
of  deeds.  It  would  involve  innocent  parties  in  interminable 
difficulties  to  hold  that,  although  a  chattel  mortgage  had  been 
filed  in  the  office  of  the  register  of  deeds  days  or  weeks  after 
its  execution,  yet  it  was  notice  from  the  date  of  its  execution. 
We  must  hold,  therefore,  that  whatever  rights  the  plaintiff  in 
error  derived  frona  its  chattel  mortgage,  other  parties  who  had 
no  knowledge  of  its  execution  were  only  bound  by  the  notice 
imparted  by  its  filing  in  the  office  of  the  register  of  deeds. 
Therefore,  at  the  time  of  the  levy  of  the  three  orders  of  at- 
tachment, on  the  30th  day  of  October,  complained  of  in  the 
reply  of  the  plaintiff  in  error  to  the  answer  of  Ware,  the  plain- 
tiff in  error  had  no  rights  in  or  to  these  goods  by  virtue  of  the 
chattel  mortgage  executed  by  Withers  that  Ware  or  the  at- 
taching creditors  had  notice  of.  The  levies  were  good  as 
against  the  plaintiff  in  error,  whether  good  against  the  dry 
goods  company  or  not.  The  plaintiff  in  error,  at  the  time 
of  these  attachment  levies,  was  not  in  possession  of  the  goods 
attached,  had  no  legal  right  to  their  possession  at  that  time  as 
against  the  attaching  creditors,  and  consequently  this  defend- 
ant in  error,  as  sheriff,  and  as  the  officer  who  made  the  seizure 
and  levy  by  virtue  of  the  orders  of  attachment,  could  not  and 
did  not  commit  an  act  of  trespass  against  the  plaintiff  in  error. 
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The  fact  that  the  dry  goods  company  successfully  proseci 
an  action  of  replevin  for  the  possession  of  these  goods  does 
help  this  plaintiff  in  error.  The  dry  goods  company  was 
titled  to  the  possession  of  the  goods  because  it  had  the  i 
mortgage  on  them ;  and  because^  at  the  time  the  three  atta 
ments  were  levied,  it  was  in  the  actual  possession,  or,  the  c 
ditions  of  the  mortgage  being  broken,  it  was  entitled  to 
possession.  It  could  succeed  in  such  an  action  for  eithei 
these  reasons,  but  the  possession  of  the  dry  goods  comp 
was  not  the  possession  of  the  plaintiff  in  error,  because  its  { 
cession  to  the  possession  of  the  goods  was  defeated  by  its  f 
ure  to  file  its  mortgage  in  the  office  of  the  register  of  dc 
until  afler  the  levy  of  the  attachments. 

III.  The  plaintiff  in  error,  in  its  reply  to  the  answer 
the  defendant  below,  alleges  that  a  portion  of  the  said  gc 
embraced  in  its  chattel  mortgage,  amounting  to  the  sum 
$700,  had  been  wrongfully  disposed  of  under  and  by  vii 
of  the  pretended  writ  of  attachment  set  up  in  the  defenda 
answer,  by  the  defendant  herein,  before  said  action  of  the  i 
Wm.  B.  Grimes  Dry  Goods  Company  was  brought  to  recc 
said  goods,  or  the  value  of  its  special  ownership  therein.  ' 
facts  are,  as  found  by  the  court,  that  some  time  afler  the  1 
of  all  of  the  orders  of  attachment  the  creditors  under  the  tl 
first  orders  of  attachment  and  the  Wm.  B.  Grimes  Dry  Gc 
Company  and  Withers,  the  debtor,  by  agreement  placed 
Buchanan  in  possession  of  the  stock  of  goods  as  an  agreed 
ceiver,  with  the  understanding  that  he  should  sell  the  gc 
at  retail,  to  the  best  advantage  possible,  and  pay  the  proct 
into  court;  and  under  the  arrangement  said  Buchanan  { 
about  $700  worth  of  goods,  but  never  paid  anything  i 
court;  that  said  Buchanan  was  an  employ^  of  the  Wm. 
Grimes  Dry  Goods  Company.  The  plaintiff  in  error  cla 
that  this  was  a  conversion  by  the  sheriff.  We  think  the 
taching  creditors  and  the  first  mortgagee  had  the  legal  ri 
to  stipulate  as  to  the  possession  of  the  goods,  and  that  f 
the  moment  the  defendant  in  error  yielded  possession 
pursuance  of  such  agreement  he  was  no  longer  either  | 
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sonally  or  officially  liable  for  the  same;  certainly  not  to  any 
of  the  parties  to  the  agreement ;  and  certainly  under  these  cir- 
cumstances not  to  the  plaintiff  in  error^  who  was  not  in  court, 
or  was  making  no  claim  for  them  or  any  part  of  them,  or  who 
was  not  asserting  any  rights  in  the  controversy ;  and  especially 
is  this  true  when  the  owner  of  the  goods  in  equity.  Withers, 
was  a  party  to  this  agreement;  but  even  if  the  sheriff  bad 
been  disposed  to  have  refused  to  deliver  the  goods  to  the  agent 
of  the  attaching  creditors  and  the  dry  goods  company,  soch 
delivery  could  have  been  enforced  by  an  order  of  the  court, 
because  the  dry  goods  company  was  entitled,  by  the  plain 
words  of  the  statute,  to  the  possession  of  the  goods ;  and  that 
right  it  subsequently  enforced  against  a  receiver  appointed  by 
the  court.  So,  if  the  right  of  recovery  by  the  plaintiff  in  error 
is  based  upon  the  default  of  the  agent  to  pay  into  court  the 
$700  worth  of  goods  sold  by  him,  it  is  not  good  against  this 
defendant  in  error.  The  plaintiff  in  error  has  a  plain  remedy 
for  the  failure  of  the  agent  of  the  contracting  parties  to  account 
for  the  proceeds  of  sale.  As  we  understand  the  law,  attaching 
creditors,  or  plaintiffs  who  resort  to  attachment  proceedings 
and  thereby  secure  first  liens,  have  the  absolute  legal  right  to 
control  such  proceedings.  They  can  rrfease  their  levies  en- 
tirely, or  they  can  by  agreement  with  each  other  and  with  the 
debtor  take  the  property  out  of  the  hands  of  the  sheriff,  or  the 
officers  who  made  the  levies,  and  commit  it  to  the  care  and 
possession  of  some  one  else,  and  thereby  absolve  the  sheriff 
from  liability  for  the  original  levy  or  continued  possession. 
It  is  true  that  by  this  agreement  they  may  create  a  liability 
against  themselves  on  behalf  of  some  other  creditor,  but  any 
other  rule  would  make  a  sheriff  liable  for  loss  of  the  property 
after  the  possession  was  taken  from  him  by  parties  in  interest 
All  this,  without  reference  to  the  finding  of  the  court  that  the 
agent  selected  by  the  dry  goods  company  and  the  attaching 
creditors  was  also  the  agent  of  the  plaintiff  in  error.  It  may 
be  well  doubted  under  the  facts  in  this  record  and  the  case  of 
SunggeU  v.  Dodson,  38  Kas.  702,  if  the  Wm.  B.  Grimes  Dry 
Goods  Company  ever  had  the  actual  possession  of  the  goods 
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of  Withers,  and  if  there  was  that  continued  change  of  posses- 
sion required  by  the  statute,  as  held  in  that  case;  and  hence,  if 
the  three  attachment  levies  of  October  30th  had  not  intervened, 
the  same  doubt  would  exist  as  to  the  possession  of  this  plain- 
tiff in  error,  subject  to  that  of  the  dry  goods  company.  The 
finding  of  the  court  that  Buchanan  was  the  agent  of  the  plain- 
tiff in  error  is  largely  a  deduction  from  the  terms  of  the  mort- 
gage and  the  circumstances  attending  its  execution,  rather  than 
a  conclusion  of  fact  based  upon  express  oral  evidence;  and  yet 
Blake,  a  witness  for  the  plaintiff  in  error,  and  the  attorney  of 
the  dry  goods  company,  swears  that  be  was  in  possession  of 
the  stock  of  goods  at  the  time  of  the  execution  of  the  chattel 
mortgage  by  "Withers  to  the  plaintiff  in  error.  He  fully  un- 
derstood that  his  possession  was  as  agent  for  the  dry  goods 
company  and-  the  boot  and  shoe  company  jointly,  and  that 
point  was  fully  agreed  upon  by  both  paries. 

Frazer,  the  treasurer  and  credit  man  of  the  boot  and  shoe 
company,  states  in  his  deposition  that  he  agreed  to  accept  the 
mortgage  on  the  condition  that  the  dry  goods  company  would 
hold  possession  for  both;  so  that  there  is  some  evidence  to 
support  the  finding  of  the  court  that  Buchanan  was  the  agent 
of  the  plaintiff  in  error,  as  well  as  of  the  dry  goods  company 
and  of  the  first  three  attaching  creditors;  and,  upon  this  the- 
ory of  the  case,  it  would  be  gross  injustice  to  say  that  the  plain- 
tiff in  error  can  now  hold  Ware  responsible  for  any  shortage 
occasioned  by  the  act  of  Buchanan. 

rV.  The  plaintiff  in  error  in  this  case  must  recover,  if  at 
all,  under  the  allegations  of  its  petition  against  the  defendant 
in  error,  for  a  wrongful  taking,  or  a  taking  made  wrongful 
by  subsequent  conduct — a  trespass  rather  than  a  trover — 
because  it  is  very  clear  from  the  record  that,  even  if  the  agreed 
receivership  of  Buchanan  had  no  validity,  the  court  appointed 
Marshall  receiver  without  objection  by  any  of  the  interested 
parties,  and  ordered  the  receiver  to  take  possession  of  the  goods, 
and  hence  there  has  been  no  conversion  by  the  sheriff.  He 
did  not  sell  or  otherwise  dispose  of  them,  but  delivered  the 
possession  of  them  to  the  receiver  on  an  order  of  the  court. 
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Ve  have  seen  that  the  original  seizure  of  the  goods  was  not 
rrongfal  iE»  against  this  plaintiff  in  error,  because  of  the  prior- 
7  of  lien  of  the  attachment  levies.  If  the  plaintiff  in  error 
^ks  to  recover  in  trover,  then  it  must  show  either  absolate 
wnership,  or  a  special  interest  in  the  property,  coupled  with 
stual  possession,  or  the  right  to  the  immediate  possession  at  the 
me  of  the  tortious  act  The  plaintiff  in  error  had  a  special  in- 
irest  in  the  property  after  its  chattel  mortgage  was  filed  in  the 
^ister^s  office,  but  did  not  have  either  actual  possession,  or 
le  right  of  immediate  possession,  because  both  the  dry  goods 
Dmpany's  mortgage  and  the  three  attachment  levies  of  October 
0th  were  prior  levies,  and  there  can  be  no  successful  contention 
ut  that  the  right  to  possession  by  the  boot  and  shoe  company 
ras  subordinate  to  the  others. 

V.  Our  conclusions  are,  that  because  the  plaintiff  in  error 
lils  to  show  a  wrongful  taking  by  Ware,  as  sheriff,  in  the 
rst  instance,  and  because  it  is  shown  that  Ware,  as  sheriff, 
id  not  sell  or  dispose  of  the  property,  but  that  it  was  taken 
oesession  of  by  a  receiver  duly  appointed  by  the  court,  the 
iaintiff  in  error  has  no  right  to  recover  in  this  action.  The 
bher  assignments  of  error  are  not  r^arded  as  material,  in  this 
lew. 

We  recommend  an  affirmance  of  the  judgment 

By  the<]!Qurt:   It  is  so  ordered. 

All  ther  Just}<^es  concurring. 
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The  State  of  Kansas,  on  the  relation  of  John  N.  Ives,    \  £  ^JJ| 
Attorney  General,  v.  The  Kansas  Central  Railroad 
Company  et  cU, 

RAiiiBOAD  Company — Bepaira — Reeommendation  of  Railroad  Commis- 
sioners. Under  the  provisions  of  §5,  chapter  124,  Laws  of  1883, 
(^  1328,  Gen.  Stat,  of  1889,)  an  order  or  recommendation  of  the  board 
of  railroad  oommissioners  of  the  state  to  a  railroad  company,  requir- 
ing repairs  to  be  made  upon  its  road  or  track,  to  promote  the  secu- 
rity, convenience  and  accommodation  of  the  poblic,  is  advisory  only. 
Such  an  order  or  recommendation  is  not  final  or  condosive  upon  the 
railroad  company  or  in  the  courts. 

Origmal  Proceeding  in  Mandamus. 

On  the  20th  of  October,  1891,  the  State  of  Kansas,  upoq 
the  relation  of  the  attorney  general,  filed  its  written  applica- 
tion in  this  court,  supported  by  certain  affidavits,  praying  for 
a  peremptory  writ  of  mandamus  to  compel  the  Kansas  Cen- 
tral Railroad  Company  and  the  Union  Pacific  Railway  Com- 
pany to  repair,  at  once,  the  Kansas  Central  railroad  from 
Leavenworth  to  Miltonvale,  by  relaying  the  same  with  66- 
pound  steel  rails,  in  accordance  with  an  order  of  the  board  of 
railroad  commissioners  of  the  state  of  Kansas.  On  Novem- 
ber 4,  1891,  an  alternative  writ  of  mandamus  was  allowed 
and  served  upon  the  defendant  companies,  which  recited, 
among  other  things : 

"That  the  board  of  railroad  commissioners  of  the  state  of 
Kansas  having  been  advised  of  the  condition  of  the  Kansas 
Central  railroad,  and  having  made  a  careful  examination  and 
inspection  of  the  same,  on  the  13th  of  May,  1891,  found  and 
determined  that  said  railroad  had  been  and  was  in  an  unsafe 
and  dangerous  condition  for  the  transportation  of  persons  and 
property  over  the  same,  by  reason  of  the  insufficiency,  condi- 
tion and  weight  of  the  iron  rails  in  said  tracks;  that  by  rea- 
son of  its  condition,  the  train  service  in  use  on  like  railroads 
has  been  abandoned ;  and  that,  pursuant  to  said  finding  and 
determination,  the  said  board  made  its  order  that  the  line  of 
said  railroad  should  be  repaired  from  the  city  of  Leaven- 
worth to  the  town  of  Miltonvale,  by  the  laying  of  new  rails 

82— 47KA8. 
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of  Standard  pattern,  and  of  not  less  than  a  weight  of  56 
pounds  to  the  lineal  yard ;  that  tliis  order  was  mailed  to  the 
vice-president  and  general    manager  of  the  defendant,  the 
Union  Pacific  Railway  Company;  that  afterward,  on  June  9, 
1891,  said  board  again  wrote  said  officers  concerning  said  or- 
der; that  afterward,  on  June  16,  1891,  said  officer  was  again 
informed  of  said  order  by  telegram;   that  on  the  last  day 
aforesaid,  the  said  officer  replied,  in  substance,  that  the  whole 
matter  had  been  submitted  to  those  who  owned  the  road,  from 
whom  said  officer  received  his  instruction;   that  on  June  19, 
1891,  the  said  board  informed  said  officer  that  immediate  ac- 
tion on  his  part  was  expected;  that  on  the  21st  day  of  June, 
1891,  said  officer  replied  to  the  said  board  that  he  had  sent 
the  correspondence  to  the  New  York  office,  where  estimates 
were  then  being  considered,  together  with  his  own  recommen- 
dation in  harmony  with  the  demands  of  the  said  board ;  that 
on  the  16th  day  of  September,  1891,  the  vice-president  and 
general  manager  of  said  defendant  applied  to  said  board  for 
a  modification  of  said  order;  that  on  the  18th  day  of  Septem- 
ber, 1891,  the  said  officer  of  said  defendant  again  asked  for  a 
modification  of  said  order,  and  the  said  board  again,  on  Sep- 
tember 30,  informed  said  officer  that  it  would  not  recede  from 
said  order ;  that  said  railroad  has  not  been  maintained  to  meet 
the  demands  of  public  obligations;  that  it  has  been  neglected; 
that  the  board  further  informed  him  that  it  would  relieve  it- 
self of  the  responsibility  to  secure  action  which  was  then  for- 
mally refused  by  said  officer;  and  said  officer  was  advised 
that  the  whole  matter  had  been  placed  in  the  hands  of  the 
governor  of  the  state  of  Kansas  for  his  action,  and  that  the 
governor  of  the  state  of  Kansas,  by  his  written  direction  to 
the  attorney  general,  directed  the  institution  of  this  suit" 

On  November  5, 1891,  the  Union  Pacific  Railway  Company 
filed  its  motion  to  quash  and  set  aside  the  alternative  writ,  for 
the  reason  that  it  did  not  state  facts  sufficient  to  entitle  the 
plaintiff  to  the  relief  sought.  This  motion  was  heard  on  Fri- 
day, November  6,  at  the  November  session  of  the  court  for 
1891. 

The  powers  and  duties  of  the  board  of  railroad  commission- 
ers of  the  state,  as  prescribed  by  the  statute,  so  far  as  necessary 
to  be  referred  to  in  the  determination  of  this  case,  are  as  fol- 
lows: 

11328.   ^^Said  commissioners  shall  have  the  general  su- 
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pervision  of  all  railroads  in  the  state  operated  by  steam,  aud 
all  express  companies,  sleeping-car  companies,  and  all  other 
persons,  companies  or  corporations  doing  business  as  common 
carriers  in  this  state;  and  shall  inquire  into  any  neglect  or 
violation  of  the  laws  of  this  state  by  any  person,  company  or 
corporation  engaged  in  the  business  of  transportation  of  per- 
sons or  property  therein,  or  by  the  officers,  agents  or  employes 
thereof;  and  shall  also  from  time  to  time  carefully  examine  and 
inspect  the  condition  of  each  railroad  in  the  state^  and  of  its 
equipment,  and  the  manner  of  its  conduct  and  management, 
with  reference  to  the  public  safety  and  convenience.  When- 
ever in  the  judgment  of  the  railroad  commissioners  it  shall 
appear  that  any  railroad  corporation  or  other  transportation 
company  fails,  in  any  respect  or  particular,  to  comply  with  the 
terms  of  it^  charter  or  the  laws  of  the  state,  or  whenever  in 
their  judgment  any  repairs  are  necessary  upon  its  road,  or  any 
addition  to  its  rolling-stock,  or  any  addition  to  or  change  of 
its  stations  or  station-houses,  or  any  change  in  its  rates  for 
transporting  freight,  or  any  change  in  the  mode  of  operating 
its  road  and  conducting  its  business,  is  reasonable  and  expedi- 
ent in  order  to  promote  the  security,  convenience  and  accom- 
modation of  the  public,  said  commissioners  shall  inform  such 
corporation  of  the  improvement  and  changes  which  they  ad- 
judge to  be  proper,  by  a  notice  thereof  in  writing,  to  be  served 
by  leaving  a  copy  thereof,  certified  by  the  commissioners'  sec- 
retary, with  any  station  agent,  clerk,  treasurer,  or  any  director 
of  said  corporation ;  and  a  report  of  the  proceedings  shall  be 
included  in  the  annual  report  of  the  commissioners  to  the  gov- 
ernor. Nothing  in  this  section  shall  be  construed  as  relieving 
any  railroad  company,  or  other  transportation  corporation, 
from  their  responsibility  or  liability  for  damage  to  person  or 
property."  (Laws  of  1883,  ch.  124,  §  5.) 

1 1352.  "That  whenever  in  the  judgment  of  the  board  of 
railroad  commissioners  it  is  necessary  to  the  convenience  or 
accommodation  of  the  public  that  two  or  more  railroads  that 
cross  or  run  parallel  with  each  other  should  connect  at  or  near 
the  point  of  crossing  or  places  of  business  along  such  railroad 
for  the  transfer  of  cars  from  one  road  to  another,  the  board 
may  require  the  construction  of  necessary  switch  connection 
between  such  railroads  at  the  points  where  deemed  necessary, 
in  the  following  manner:  Said  board  of  railroad  commission- 
ers shall  serve  upon  the  railroad  companies  whose  roads  it  is 
deemed  necessary  to  connect  a  certified  copy  of  their  finding 
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and  decision,  in  which  shall  be  stated  the  character  of  conoec- 
tioDS  to  be  built,  whose  duty  it  shall  then  be  to  construct  such 
switch  connections  within  such  time  as  the  said  board  shall 

Erescribe,  and  the  expense  of  the  same  shall  be  borne  equally 
7  the  companies  whose  roads  so  connect  or  run  parallel.  If 
one  of  the  said  companies  shall  build  the  whole  ot  such  switch, 
it  may  recover  one-half  of  the  cost  of  the  same  from  the  com- 
pany whose  duty  it  was  to  construct  one-half  of  such  switch." 
(Laws  of  1886,  ch.  133,  §  1,  as  amended  by  Laws  of  1889, 
ch.l93,  §1.) 

11355.  "It  shall  be  the  duty  of  the  board  of  railroad 
commissioners,  upon  complaint  and  application  by  the  mayor 
and  council  of  any  city  or  the  trustee  of  any  township  in  this 
state,  requesting  an  order  of  said  board  to  require  any  railroad 
company  in  this  state  to  construct  any  depots,  side-tracks, 
switches  or  other  facilities  at  any  point  on  the  line  of  such 
railroad,  for  the  convenience  and  safety  of  the  public  io  the 
transaction  of  business  with  such  raillroad,  and  the  interchange 
of  business  between  connecting  or  parallel  railroads  at  any 
station,  town  or  city  in  this  state,  to  investigate  such  complaint 
after  giving  proper  notice  to  the  railroad  companies  interested; 
and  said  commissioners  after  such  examination  shall  make 
such  orders  as  they  deem  necessary  and  proper  in  relation  to 
the  construction  and  maintenance  of  such  depots,  connections, 
switches,  or  side-tracks,  as  in  the  judgment  of  said  board  shall 
be  necessary/'  (Laws  of  1889,  ch.  192,  §  1.) 

If  1356.  "If  complaint  shall  be  made  by  any  railroad  com- 
pany in  this  state  against  any  other  railroad  company  in  this 
state  on  account  of  failure,  n^lect  or  refusal  to  comply  with 
the  provisions  of  section  nine  of  an  act  entitled  'An  act  con- 
cerning railroads  and  other  common  carriers,'  approved  March 
6,  1883,  the  board  of  railroad  commissioners  shall  upon  no- 
tice to  said  railroad  company  investigate  such  complaint,  and 
thereupon  make  such  order  as  in  the  opinion  of  said  board 
shall  be  just  and  reasonable  for  the  public  interest,  and  may 
fix  in  such  order  a  reasonable  switching  charge  for  any  service 
required  by  such  order,  which  switching  charge  shall  be  paid 
by  the  railroad  company  receiving  the  service,  and  shall  not 
be  added  to  the  rate  paid  by  any  consignor  or  consignee  in- 
terested in  such  shipment.''  (Laws  of  1889,  ch.  192,  §2.) 

Tf  1357.  "The  board  of  railroad  commissioners  may  enforce 
its  orders  for  the  erection  and  maintenance  of  depots,  the  con- 
struction of  connections,  side-tracks,  and  switches,  and  chatges 
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for  switching  between  connecting  or  parallel  lines  of  railroad 
as  hereinbefore  provided  for,  as  provided  in  the  next  section.^^ 
(Lawsof  1889,  ch.  192,  §3.) 

Section  4  of  chapter  192,  Laws  of  1889,  provides  that  for 
every  n^lect  or  refusal  of  any  railroad  company,  corporation, 
receiver  or  person  operating  any  railroad  in  this  state  to  com- 
ply with  any  order  of  the  board  of  railroad  commissioners  of 
this  state,  made  in  pursuance  of  the  provisions  of  chapter  1 92, 
Laws  of  1889,  such  corporation  or  person  so  neglecting  or  re- 
fusing shall  forfeit  to  the  state  the  sum  of  $100  for  each  and, 
every  day  that  any  such  order  is  neglected  or  disobeyed  after 
the  expiration  of  30  days  from  the  day  of  service  of  such  order. 
(Gen.  Stat,  of  1889,  11358.) 

John  N.  IveSj  attorney   general,  and   /.   (?.  Waters^  for 
plaintiff. 
A,  L.  Williams^  and  N.  H,  Loomia,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  The  question  for  our  consideration  in  this 
case  is  not  what  power  the  legislature  of  the  state  may  dele- 
gate or  confer  upon  the  board  of  railroad  commissioners,  but 
what  power  is  conferred  by  the  existing  statutes.  It  is  con- 
tended upon  the  part  of  the  state  that  the  finding  of  the  rail- 
road commissioners  of  the  13th  day  of  May,  1891,  that  the 
Kansas  Central  railroad  '^  is  in  an  unsafe  and  dangerous  con- 
dition for  the  transportation  of  persons  and  property,  by  rea- 
son of  the  insufficient  condition  and  weight  of  the  iron  rails 
in  the  tracks  thereof,'^  is  final  and  conclusive  upon  the  defend- 
ants and  this  court.  Further,  that  the  order  of  the  commis- 
sioners requiring  the  Kansas  Central  railroad  to  be  relaid 
with  new  rails  of  standard  pattern,  and  of  not  less  weight 
than  56  pounds  to  the  lineal  yard,  is  also  final  and  conclusive; 
that,  in  proceedings  in  this  court  to  compel  a  compliance  with 
the  order  of  the  commissioners,  the  statute  neither  contem- 
plates nor  allows  any  issue  to  be  made  or  inquiry  had  of  the 
condition  of  the  railroad  examined  by  the  commissioners,  or 
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of  the  reasonableness  of  the  order  made  by  them.  The  de- 
fendants claim  that  the  order  of  the  commissioners^  under  the 
terms  of  the  statute,  is  advisory  only.  If  the  finding  of  the 
commissioners  and  their  order  are  final  and  conclusive,  this 
court  has  no  power  to  hear  or  determine  any  issue  of  fact,  ex- 
cept upon  the  allegation  that  the  defendants  have  refused  to 
comply  with  the  order  for  repairs.  If  the  finding  and  order 
of  the  commissioners  are  final  and  conclusive,  this  court,  upon 
a  railroad  company  refusing  a  compliance  therewith,  must  at 
once,  upon  proper  application  being  made^  register  the  order 
and  enforce  the  same  literally. 

The  power  which  is  claimed  by  the  commissioners  to  be 
conferred  upon  them,  so  far  as  this  case  is  concerned,  must  * 
be  found,  if  found  anywhere,  in  §  5,  chapter  124,  Laws  of 
1883.  (Gen.  Stat,  of  1889,  1 1328.)     The  legislature  has  not 
conferred  upon  the  commissioners  by  said  statute  the  power 
claimed.     There  is  nothing  in  the  statute  which  states,  or  can 
be  construed  to  state,  that  the  orders  of  the  commissioners 
concerning  repairs  upon  a  railroad  shall  be  final  or  conclusive, 
or  that  the  courts  must  carry  out  their  determinations  or  judg- 
ments.    Upon  the  other  hand,  the  statute  provides  only  that 
whenever  in  the  judgment  of  the  commissioners  any  repairs 
upon  a  railroad  are  demanded  for  the  security,  convenieoce 
and  accommodation  of  the  public,  they  shall  inform  the  rail- 
road corporation  of  the  improvements  and  changes  which  they' 
adjudge  to  be  necessary,  and  then  report  their  proceedings  to 
the  governor.    Nowhere  is  it  stated  in  the  statute  that  the  rec- 
ommendations of  the  commissioners  concerning  repairs  must 
be  complied  with  nolens  volena  by  the  company ;  nor  does  the 
statute  authorize  the  governor  to  carry  into  execution  the  or- 
der of  the  commissioners.     As  to  the  necessary 

Railroad  com-  •  "^ 

-^^'SSl"  repairs  of  a  railroad,  the  finding  and  order  of  the 
roiJrSommii-    commissioucrs,  under   the   statute,  are   advisory 
only  —  nothing  more.     The  order  cannot  be  en- 
forced by  the  commissioners;   it  cannot  be  enforced  by  the 
governor;  and  it  cannot  be  enforced  specifically  by  this  or  any 
other  court.     Under  the  statute,  as  existing,  whenever  an  ac- 
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tioo  is  brought  in  any  court  to  compel  a  railroad  corporation 
to  repair  its  tracks  or  operate  its  road  in  a  particular  way,  for 
the  security,  convenience  and  accommodation  of  the  public, 
the  corporation  is  entitled  to  an  opportunity  to  traverse  its 
alleged  violation  of  duty,  and  to  have  a  judicial  investiga- 
tion of  the  charges  made  against  it,  under  the  forms  provided 
for  in  the  trial  of  other  civil  actions.  Not  only  is  the  finding 
and  order  of  the  commissioners  not  an  absolute  finality,  but 
the  statute  concerning  repairs  does  not  make  them  even  prima 
facie  evidence.  When  the  courts  are  to  decide  such  a  case  as 
this,  the  whole  truth  of  the  matter  alleged  or  denied  is  subject 
to  a  judicial  investigation.  Each  party  is  entitled  to  its  day 
in  court  before  a  conclusive  finding  is  made  or  a  final  order 
entered.  The  commissioners  are  not  clothed  with  judicial 
functions.  They  have  neither  the  powers  of  masters,  referees, 
juries,  or  judges.  Their  findings  are  not  like  the  findings  of 
a  master,  referee,  jury,  or  court.  When  performing  duties 
under  said  §  5  of  chapter  124,  Laws  of  1883,  they  may  ex- 
amine and  decide  what  repairs  are  proper,  and  give  notice 
thereof  to  the  railroad  corporation,  and  report  their  proceed- 
ings to  the  governor.  The  statute  confers  no  other  duty  or 
power. 

The  persons  first  appointed  as  commissioners  were  Hon. 
James  Humphrey,  Hon.  L.  L.  Turner,  and  Hon.  Henry  Hop- 
kins. In  the  first  report  of  the  commissioners,  their  powers 
under  said  §  5  were  very  clearly  and  fully  defined  by  them. 
They  said : 

"  The  commissioners,  under  this  section,  have  no  power  to 
enforce  an  order.  They  can  simply  advise  the  company  in 
fault  of  the  changes  desired  or  deemed  necessary.  To  have 
invested  the  commission  with  the  power  to  enforce  its  own 
orders,  it  would  have  been  necessary  to  have  changed  the  char- 
acter of  the  board  and  the  scope  of  its  functions  and  powers. 
It  would  have  been  necessary  to  have  given  to  the  commission 
all  the  powers  of  a  court  of  chancery,  to  bejexercised  within  the 
scope  of  its  assigned  duties,  with  such  ministerial  officers  at- 
tached to  the  board  as  are  usual  and  necessary  to  such  tribunals, 
to  execute  its  injunctions  and  mandates.     It  would  have  ren- 


Digitized  by  VjOOQ IC 


504  SUPREME  COURT  OF  KANSAa 

The  State,  em  rel,  y.  E.  0.  Rid.  Go. 

dered  it  necessary  to  have  instituted  a  formal  investigation, 
upon  proper  complaint  and  notice  to  the  company  complained 
jOf,  and  the  rendition  of  a  formal  judgment  and  decree  upon 
the  evidence  which  should  be  submitted  to  the  board.  Mani- 
festly, in  such  case  it  would  have  been  improper  for  the  board 
to  have  acted  upon  knowledge  and  information  gathered  from 
personal  observation,  or  the  ex  parte  statements  of  individuals, 
as  much  so  as  it  would  be  for  r^ularly-organized  courts  to 
act  judicially  upon  evidence  which  has  never  been  disclosed 
to  the  opposite  party  to  the  suit.  The  supervisory  powers  of 
the  commission  would  in  such  case  extend  only  to  such  matters 
as  should  be  formally  brought  before  it  by  complaint,  and  no 
such  complaint  would  be  made  until  some  one  had  become  the 
suffering  victim  of  some  n^lect,  failure,  or  other  violation  of 
duty  on  the  part  of  a  railroad  company.  Thus  the  chief  ben- 
efits which  were  intended  to  be  secured  by  giving  the  com- 
missioners general  supervisory  powers  would  be  sacrificed  by 
imposing  upon  them  those  limitations  in  the  exercise  of  func- 
tions which  are  necessary  to  impress  upon  judicial  decrees  the 
weight  and  character  of  impartiality.^'  (First  Annual  Report 
of  Railroad  Commissioners,  1883,  p.  4.) 

In  1888,  the  commissioners  were  Hon.  Albert  R.  Greene, 
Hon.  Almerin  Gillett,  and  Hon.  James  Humphrey.  They 
evidently  did  not  understand  that  their  orders  were  final  or 
conclusive,  and  that  the  courts,  under  the  existing  statute, 
without  a  full  investigation  and  hearing  thereof,  are  required 
to  enforce  their  orders.     They  said : 

'^The  orders,  decisions  and  recommendations  of  the  board, 
upon  the  various  matters  which  have  come  before  it  the  past 
year,  have  in  nearly  all  instances  been  complied  with  and  car- 
ried out  by  the  railroad  companies  affected  by  such  decision 
or  order.  In  one  instance,  however,  the  company  affected  by 
a  decision  of  the  board  has  demurred,  and  so  far,  we  have  been 
advised,  has  refused  to  comply  with  its  requirements.  .  .  . 
It  is  respectfully  recommended  that  provision  be  made  by 
statute  for  the  enforcement,  by  appropriate  remedy,  in  courts 
having  jurisdiction,  of  the  decisions  and  orders  of  the  board.'' 
(Sixth  Annual  Report  of  Railroad  Commissioners,  1888,  pp. 
45,  46.) 

In  compliance  with  the  foregoing  request,  the  l^islature 
passed  an  act  on  the  2d  of  March,  1889,  attempting  to  compel 
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the  enforoement  of  the  orders  of  the  railroad  commissioners 
for  the  erection  and  maintenance  of  depots,  the  construction 
of  connections,  side-tracks,  switches,  etc. ;  but  the  act  of  March 
2, 1889,  does  not  attempt  to  confer  any  additional  power  upon 
the  commissioners  or  the  courts  in  enforcing  their  orders  con- 
cerning the  repairs  or  the  actual  operation  of  railroads. 

In  1890,  the  commissioners  were  Hon.  James  Humphrey, 
Hon.  Greorge  T.  Anthony,  and  Hon.  Albert  R.  Greene.  In 
their  report  they  also  asked  for  additional  power.     They  said : 

"It  should  by  provided  by  law  that  the  order  of  the  rail- 
road commissioners  shall  be  the  governing  law  of  the  railroad 
companies,  to  be  obeyed  and  respected  by  them,  until  vacated 
by  a  competent  judicial  tribunal  on  appeal."  (Eighth  Annual 
Report  of  the  Railroad  Commissioners,  1890,  p.  10.) 

No  additional  power  was  conferred  at  the  session  of  the  leg- 
islature for  1891.  Therefore,  as  before  stated,  the  only  act 
thai  it  is  necessary  to  construe  in  this  case  is  §  6,  chapter  124^ 
Laws  of  1883.  (Gen.  Stat,  of  1889,  1 1328.)  When  the  leg- 
islature of  1889  gave  additional  powers  to  the  commissioners 
concerning  railroad  stations,  connections,  side-tracks,  switches^ 
etc.,  but  refused  to  change  the  statute  for  the  enforcement  of 
the  recommendations  of  the  commissioners  concerning  the  nec- 
essary repairs,  etc.,  of  railroad  tracks,  it  is  clearly  evident  that 
the  members  thereof  did  not  think  the  order  of  the  commis- 
sioners in  such  matter  should  be  an  absolute  finality,  or  should 
be  enforced  without  the  ordinary  judicial  investigations  in  the 
courts.  The  counsel  representing  the  state  in  this  case,  upon 
the  hearing  thereof,  made  a  very  able  argument  to  establish 
that,  within  the  police  power,  the  state  has  ample  authority  to 
compel  the  repairs  of  any  railroad,  so  that  it  may  be  operated 
safely  for  the  public.  This  argument,  although  strong  and 
ingenious,  cannot  be  applied  here,  because  the  legislature  has 
not,  by  statute,  conferred,  or  attempted  to  confer,  the  power 
claimed,  even  if  it  had  the  authority  so  to  do.  It  will  be  no- 
ticed, however,  by  the  language  of  said  §  6,  that  the  power 
of  the  commissioners  is  as  effective  in  matters  relating  to  the 
convenience  and  accommodation  of  the  public  as  to  those  hav- 
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ing  reference  to  security  or  safety.  In  Minnesota,  in  1887, 
the  legislature  granted  by  statute  to  the  railroad  commission- 
ers of  that  state  the  power  to  fix  the  rates  of  charges  for  the 
transportation  of  property  by  railroad  companies,  and  pro- 
vided their  orders  should  be  final  and  conclusive.  The  stat- 
ute was  held'  by  the  supreme  court  of  the  United  States  in 
conflict  with  the  constitution  of  the  United  States,  and  there- 
fore void.  {Railroad  Oo.  v.  Minnesota,  134  U.  S.  418.) 

It  is  an  historical  fact,  well  known  by  those  who  attended 
the  session  of  the  legislature  of  1883^  and  by  those  acquainted 
with  the  proceedings  of  that  body,  that  there  was  a  bitter  con- 
tention among  its  members  as  to  what  power  should  be  con- 
ferred upon  or  delegated  to  the  commissioners  to  be  appointed 
under  the  act  or  bill  then  pending  for  adoption.  A  part  of 
the  members,  under  the  lead  of  Hon.  Eugene  F.  Ware  and 
others,  were  favorable  to  the  delegation  to  the  commissioners 
and  the  courts  full  authority  for  the  enforcement  of  their  or- 
ders; others,  and  a  majority,  opposed  the  delegation  of  such 
power;  and  the  result  was  that  advisory  action  only  on  the 
part  of  the  commissioners  was  provided  for.  The  national 
interstate  commerce  act  of  February  4,  1887,  differs  widely 
from  the  act  of  1883  of  our  legislature,  in  expressly  providing 
for  writs  of  mandamvs  to  be  issued  out  of  the  United  States 
circuit  courts  to  compel  railroad  companies  to  comply  with  the 
orders  of  the  national  commission,  and  also  for  punishing  in 
such  courts  railroad  companies  for  violating  or  n^lecting  to 
obey  any  lawful  order  or  requirement  of  the  national  commis- 
sion. ( Vol.  1,  Interstate  Commerce  Commission  Reports,  665- 
671.)  We  understand  that  generally  the  recommendations  of 
the  state  commissioners  have  been  complied  with  by  all  of  the 
railroaicompanies  affected  thereby,  and  if  the  road  and  track 
of  the  Kansas  Central  are  in  the  dangerous  condition  reported 
by  the  commissioners,  it  is  most  unfortunate  to  the  public  that 
the  corporation  having  the  operation  of  the  road  has  not  long 
since  carried  out  the  requests  of  the  commissioners,  so  as  to 
put  the  road  and  track  in  a  safe  and  secure  condition  for  the 
transportation  of  freight  and  the  carrying  of  passengers ;  but 


Digitized  by  LjOOQ iC 


JULY  TERM,  1891.  607 

The  State  v.  Biggs. 

when  we  are  oalled  upon  to  perform  a  judicial  duty,  we  can- 
not go  beyond  the  limits  of  our  power  as  defined  by  the  con- 
stitution and  statutes  of  the  state,  however  strong  the  necessity 
may  be  apparent  for  the  immediate  exercise  of  arbitrary  con- 
trol. 

Without  deciding  other  questions  raised  upon  the  argument, 
the  motion  to  quash  must  be  sustained,  because  the  I^islature 
has  not  provided,  or  attempted  to  provide,  that  the  recom- 
mendations of  the  railroad  commissioners  concerning  the  re- 
pairs of  railroads,  their  tracks,  etc.,  are  an  absolute  finality. 
The  plaintiff  will  have  leave  to  amend  the  alternative  writ, 
if  it  so  desires,  by  setting  forth  all  allegations  necessary  of 
the  dangerous  condition  of  the  track  or  road-bed  of  the  Kan- 
sas Central  Railroad  Company ;  its  refusal  to  operate  its  road 
safely  or  securely,  and  its  neglect  of  duty,  if  any,  in  any  other 
matters,  and  also  to  ask  for  such  orders  in  the  premises  as 
may  be  deemed  proper.  Issues  may  be  joined  thereon,  as  in 
other  mandamus  cases,  and  an  investigation  will  be  judicially 
had  of  the  truth  of  the  matters  in  controversy.  What  power 
this  court  may  lawfully  exercise  in  compelling  necessary  re- 
pairs upon  a  railroad,  or  in  requiring  the  safe  operation  of 
such  a  road,  we  leave  for  future  consideration. 

All  the  Justices  concurring. 


X 


The  State  of  Kansas  v.  Douglass  Riggs. 

HoMioiDs  — preliminary  Examination  — Plea  in  Abatement  not  Sufficient, 
Where  the  defendant  in  a  criminal  proseontion  in  the  district  court, 
who  is  charged  npon  information  with  committing  murder,  files  a 
plea  in  abatement,  setting  forth  that  he  has  not  had  a  preliminary 
examination  or  waived  the  same,  except  npon  a  warrant  of  arrest 
which  he  claims  does  not  charge  marder,  and  in  his  plea  he  does  not 
state  that  he  has  not  had  any  preliminary  examination  at  aU,  or  that 
the  evidenoe  upon  the  preliminary  examination  did  not  prove  mar- 
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der,  and  does  not  state  that  at  the  time  when  the  information  was 
filed  in  the  district  oonrt  he  was  not  a  fugitive  from  jostioe,  heldy 
that  snoh  plea  in  abatement  is  not  sufficient. 

Appeal  from  Sumner  District  Court. 

From  a  conviction  and  sentence  for  murder  in  the  seoood 
degree,  at  the  April  term,  1889,  the  defendant,  Riggs,  appeals. 
The  material  facts  are  stated  in  the  opinion. 

Stanley  &  Hum^y  for  appellant. 

John  N.  Iv€8,  attorney  general,  for  The  State. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  The  defendant,  Douglass  Riggs,  was  pros- 
ecuted upon  a  criminal  information  charging  him  with  the 
commission  of  the  offense  of  murder  in  the  first  degree,  and 
he  was  convicted  of  and  sentenced  for  murder  in  the  second 
degree,  and  he  now  appeals  to  this  court.  It  appears  that  prior 
to  the  trial  in  the  court  below  he  filed  a  plea  in  abatement, 
the  second  ground  of  which,  and  the  only  one  relied  on,  reads 
as  follows : 

'^  Second.  That  the  defendant  is  informed  by  counsel,  and 
believes,  that  the  information  filed  against  him  in  this  action 
charges  the  defendant  with  the  offense  of  murder  in  the  first 
degree  and  the  offense  of  murder  in  the  second  d^ree  and 
manslaughter  in  the  first  degree;  that  the  defendant  has  never 
had  a  preliminary  examination  of  or  for  either  of  said  offenses, 
and  has  never  waived  his  right  to  a  preliminary  examination 
for  either  of  said  offenses ;  that  the  only  offense  of  and  for  the 
commission  of  which  the  defendant  has  been  arrested  and  had 
or  waived  a  preliminary  examination  is  the  offense  set  forth 
and  described  in  a  certain  warrant  issued  by  William  Nyce,  a 
justice,  of  the  examination  on  which  said  information  by  said 
county  attorney  has  been  filed ;  that  the  defendant  hereby  re- 
fers to  said  warrant,  commitment,  and  transcript,  and  makes 
each  of  the  same  a  part  of  this  plea;  that  the  defendant  has 
not  had  any  preliminary  examination  or  waived  his  right  to 
such  examination  for  the  commission  of  any  offense  other  than 
the  particular  offense  set  forth  in  the  said  warrant  above  de- 
scribed. 
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''Wherefore,  the  defendant  demands  that  the  information 
by  the  county  attorney  filed  in  this  action  be  wholly  abated, 
aod  stricken  from  the  files  of  this  action/^ 

The  "  warrant/'  or  rather  the  warrant  of  arrest,  referred  to 
in  the  foregoing  plea,  which  was  the  original  warrant  in  the 
case,  omitting  all  except  that  portion  which  states  the  offense, 
reads  as  follows : 

"That  on  the  28th  day  of  October,  1888,  in  Sumner  county 
and  state  of  Kansas,  Douglass  Riggs  did  then  and  there  unlaw- 
fully and  feloniously  attack  Robert  E.  Sharp  with  a  knife,  and 
did  then  and  there  cut  and  wound  the  said  Robert  E.  Sharp, 
and  the  said  Robert  E.  Sharp  died  from  the  said  wounds 
received  from  the  jackknife  in  the  hands  of  said  Douglass 
Riggs." 

The  "commitment,*'  or  rather  the  warrant  of  commitment, 
referred  to  in  the  foregoing  plea,  which  of  course  was  issued 
by  the  justice  of  the  peace  after  the  preliminary  examination 
was  had,  or  after  the  waiver  of  the  same,  as  the  case  may  be, 
omitting  all  the  formal  parts,  reads  as  follows : 

"  Whereas,  it  appearing  that  the  offense  of  murder  has  been 
committed,  and  there  is  probable  cause  to  believe  that  the  de- 
fendant, Douglass  Riggs,  is  guilty  of  the  commission  of  said 
offense;  and  whereas,  no  sufficient  bail  has  been  offered  in 
said  defendant's  behalf  for  his  appearance  at  the  next  term  of 
the  district  court  of  said  county  to  answer  said  charge  alleged 
against  him:  you  are  therefore  commanded  to  take  and  com- 
mit the  said  defendant  to  the  jail  of  Sumner  county,  there  to 
remain  until  he  shall  be  discharged  by  law;  and  deliver  this 
writ  to  the  jailer  thereof." 

There  is  nothing  in  the  record  that  shows  that  a  full  "tran- 
script" of  the  proceedings  had  before  the  justice  of  the  peace 
that  issued  the  aforesaid  warrants  of  arrest  and  of  commitment, 
and  before  whom  the  preliminary  examination  may  have  been 
had  or  waived,  is  contained  in  the  record,  and  certainly  only 
a  portion  of  such  proceedings  is  contained  in  or  shown  by  the 
record.  The  state  filed  a  demurrer  to  the  above  plea  in  abate- 
ment, which  demurrer  was  sustained  by  the  court  and  the  plea 
in  abatement  was  overruled.     Afterward  a  trial  was  had  upon 
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the  merits,  before  the  court  and  a  jury,  with  the  result  afore- 
said. Perhaps  it  should  also  be  stated  that  the  defendant  re- 
fused to  plead  to  the  information,  and  that  the  plea  of  not 
guilty  was  entered  for  him,  and  upon  conviction  he  was  sen- 
tenced to  imprisonment  in  the  penitentiary  for  the  term  of 
10  years. 

The  only  question  presented  to  this  court  for  decision  is, 
whether  the  court  below  erred  or  not  in  sustaining  the  plain- 
tiff's demurrer  to  the  defendant's  plea  in  abatement,  and  in 
overruling  such  plea;  and  the  only  ground  for  claiming  error 
in  this  respect  is  the  claim  of  the  defendant  that  the  original 
warrant  of  arrest  did  not  charge  the  offense  of  murder  in  the 
second  degree,  of  which  the  defendant  was  found  guilty.  It 
will  be  noticed  that  the  plea  in  abatement  does  not  specifically 
allege  that  no  preliminary  examination  was  had  at  all,  but 
only  that  no  preliminary  examination  for  the  offense  of  mur- 
der in  either  degree,  or  of  manslaughter  in  the  first  d^ree,. 
was  had  or  waived,  and  this  for  the  reason  only  that  the  war- 
rant of  arrest  did  not  charge  murder  at  all,  and  did  not  charge 
manslaughter  in  the  first  degree;  and  nothing  is  said  in  the 
plea  in  abatement  as  to  whether  the  defendant  was  a  fugitive 
from  justice  or  not  at  the  time  when  the  information  was  filed. 
If  he  was  a  fugitive  from  justice  at  that  time,  it  was  not  nec- 
essary that  he  should  have  had  any  preliminary  examination 
at  all,  or  any  opportunity  to  waive  the  same;  (Grim.  Code, 
§69;  The  State  v.  White,  44  Kas.  514,  522;)  and  if  in  fact 
he  had  a  preliminary  examination,  even  on  the  aforesaid  war- 
rant of  arrest,  and  if  it  was  shown  by  the  evidence  upon  such 
preliminary  examination,  in  the  language  of  the  warrant  of 
commitment,  ^Hhat  the  offense  of  murder  has  been  committed, 
and  there  is  probable  cause  to  believe  that  the  defendant, 
Douglass  Riggs,  is  guilty  of  the  commission  of  said  offense," 
then  an  information  charging  murder  in  the  d^ree  of  which 
the  defendant  was  found  guilty,  which  was  the  second  and 
lowest  degree  of  murder,  was  authorized.  As  the  warrant 
of  commitment  was  for  murder,  it  evidently  shows,  prima 
fade  at  least,  either  that  the  evidence  on  the  preliminary  ex- 
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aminatioD  proved  murder,  or  that  the  defendant  waived  a 
preliminary  examination  for  murder.  Besides,  it  is  difiBcuIt 
to  say  that  the  original  warrant  of  arrest  did  not  by  fair  in- 
tendment or  implication  charge  murder.  Of  course  it  did  not 
charge  the  offense  in  such  terms  as  would  be  necessary  to  make 
an  information  or  an  indictment  sufficient,  but  did  it  not  in 
ordinary  language  charge  murder  in  at  least  the  second  degree, 
by  fair  and  reasonable  implication  or  intendment?  It  is  not 
necessary  to  decide  this  question,  and  we  shall  not  do  so,  for 
we  think  the  plea  in  abatement  itself  was  insufficient  in  not 
expressly  alleging  that  the  defendant  did  not  have  a  prelimi- 
nary examination  at  all,  or  that  the  evidence  upon  the  same 
did  not  show  murder,  and  that  he  was  not  a  fugitive  from 
justice.  (See  The  State  v.  White,  supra.) 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 


J.  M.  Steele  et  al.  v.  Demaris  A.  Duncan  et  ah 

1.  JxTDOMXNT — Vcication  for  Fraud — Pleading.  Where  a  jndgment  ob- 
tained against  several  defendants  is  sought  to  be  vacated  on  aooonnt 
of  the  frand  practiced  by  the  saocessfQl  party,  and  it  is  also  alleged 
that  it  is  void  as  to  some  of  the  defendants  because  no  service  of 
summons  was  made  npon  them,  those  not  served  are  not  confined 
to  the  remedy  prescribed  in  the  last  clause  of  §  575  of  the  civil  code, 
of  having  the  judgment  vacated  on  motion,  but  may  join  with  the 
other  defendants  in  an  action  to  have  it  set  aside  for  the  fraud  prac- 
ticed by  those  who  obtained  the  same. 

2.  kjAiA^QKTiovi^t— Sufficiency,  The  allegations  of  fraud  contained  in 
the  petition  examined,  and,  although  somewhat  indefinite,  are  held 
to  be  safiQcient  to  withstand  a  demurrer  filed  against  the  same. 

Error  from  Morris  District  Court. 

This  action  was  brought  by  the  defendants  in  error  for  the 
purposeof  vacating  a  judgment  alleged  to  have  been  obtained 
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by  fraud  on  April  22^  1886.  Id  their  petition^  they  allege 
substantiallyy  that  on  August  5,  1884,  Elizabeth  Sample 
brought  an  action  for  the  partition  of  certain  premises  in  which 
J.  M.  Steele,  M.  K.  Sample,  Demaris  A.  Duncan,  George 
W.  Sample,  James  A.  G.  Sample,  Louisa  F.  Eyler,  John 
E.  Sample,  James  Hayslip,  Albert  Hayslip,  Lizzie  Stewart, 
Ida  Stewart,  Sarah  C.  Sample,  Timothy  B.  Sweet,  trustee  of 
J.  W.  Smith  and  Henry  Gay,  were  made  parties  defendant 
In  that  action  J.  M.  Steele  filed  an  answer  and  crossrpetition, 
claiming  a  portion  of  the  lands  by  reason  of  a  purchase  from 
M.  K.  Sample,  and  asked  to  have  the  title  quieted  against  the 
other  parties.  M.  K.  Sample  and  Sarah  C.  Sample  also  filed 
separate  answers,  denying  the  right  of  the  plaintiff  to  a  portion 
of  the  lands,  and  asking  that  the  petition  might  be  dismissed 
as  to  them  with  their  costs.  Upon  the  issues  thus  made  a 
journal  entry,  purporting  to  have  been  made  by  agreement 
of  the  parties  to  the  suit,  was  entered  upon  the  journal,  in 
which  it  was  stated  that  on  April  22, 1886,  at  the  April  term 
of  the  district  court  of  Morris  county,  the  cause  came  on  for 
hearing,  and  upon  its  being  called  the  plaintiffs  and  each  of 
the  defendants  except  Timothy  B.  Sweet,  J.  W.  Smith,  and 
Henry  Gtiy,  appeared  either  in  person  or  by  attorneys;  and 
thereupon,  by  consent  and  agreement  of  all  parties  in  the 
cause,  the  several  motions  and  demurrers  filed  by  the  several 
parties  in  said  cause  were  withdrawn  from  the  files  by  the 
parties  filing  the  same  by  order  of  the  court;  and  thereupon 
the  defendant  J.  M.  Steele  filed  in  said  cause,  by  the  consent 
of  the  court  and  the  parties  thereto,  his  separate  answer  to  the 
petition  of  the  plaintiffs  and  cross-petition  of  John  £.  Sample 
et  al.  in  said  cause;  and  thereupon  the  cause  came  on  to  be 
heard  upon  the  issues  joined  by  the  pleadings  in  the  cause,  and 
the  parties  by  consent  waived  a  jury  and  tried  the  cause  to  the 
court;  and  each  of  said  parties  having  introduced  all  bis  or 
her  evidence  and  rested,  and  after  argument,  the  court,  upon 
being  duly  advised,  found  generally  all  the  issues  in  favor  of 
Matthew  K.  Sample  and  Sarah  C.  Sample,  his  wife,  and  J.  M. 
Steele.     It  is  recited  to  have  been  found  and  adjudged  that 
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J.  M.  Steele  was  then^  and  ever  since  the  6th  day  of  Septem- 
ber, 1884,  had  been,  the  owner  of  all  the  real  estate  described 
in  the  pleadings,  except  a  tract  of  120  acres  which  was  found 
and  adjudged  to  be  the  property  of  Matthew  K.  Sample.  A 
decree  was  entered  quieting  the  title  of  each  of  these  parties  as 
against  the  plaintiff  and  all  of  their  co-defendants  to  the  prop- 
erty in  question.     The  petition  then  alleges  as  follows: 

''That  said  journal  entry  as  to  these  petitioners  is  false  and 
fraudulent;  that  the  same  was  obtained  without  their  knowl- 
edge and  consent,  and  by  the  procurement  of  the  said  J.  M. 
Steele  and  the  said  M.  K.  Sample,  and  by  the  payment  on 
their  part  of  a  large  sum  of  money,  to  wit,  $1,900,  to  the 
said  plaintiff  in  said  suit,  and  by  the  connivance  and  collusion 
of  said  Steele  and  Sample  and  the  said  plaintiff  in  said  suit  to 
defraud  these  petitioners;  that  the  saia  Demaris  A.  Duncan, 
Louisa  E.  Eyler,  James  A.  G.  Sample  and  Greoi^e  W.  Sample 
were  not  nor  was  any  of  them  ever  served  with  summons  in 
said  suit,  or  in  any  manner  notified  of  the  pendency  thereof,  nor 
did  they  nor  anyone  of  them  ever  enter  an  appearance  in  said 
suit,  or  authorize  any  person  or  persons  whomsoever  to  enter 
an  appearance  for  them  or  to  file  any^  paper  for  them  in  said 
snit,  or  to  enter  into  any  agreement  for  them  as  to  any  matter 
in  said  suit,  or  thereunto  in  any  manner  relating ;  that  the  said 
Lizzie  Stewart,  Ida  Stewart,  James  HaysHp  and  Albert  F. 
Hayslip  and  John  F.  Sample  admit  that  tney  were  served 
with  summons  in  said  suit,  but  say  that  they  had  information 
that  said  suit  was  brought  for  partition  of  the  premises  in 

f)laintiff's  petition  in  said  suit  described,  which  were  all  the 
ands  of  which  said  Matthew  K.  Sample  had  died  seized,  and 
that  they  did  not  then  wish  to  join  issue  with  the  plaintiff  and 
to  deny  her  interest  in  said  suit,  but  that  they  relied  as  they 
belie v^  they  had  a  rieht  to  rely  upon  the  court  to  make  to 
them  and  to  each  of  them  a  just  and  equitable  partition  of 
their  interests  in  said  premises  as  the  heirs  at  law  of  said  Mat- 
thew K.  Sample,  deceased,  and  so  relying  upon  the  court  to 
protect  them  in  their  said  rights,  they  did  not  employ  counsel 
and  file  answers  in  said  suit;  and  they  now  believe  but  that  for 
the  fraud  set  forth  in  the  first  and  second  paragraphs  hereof, 
imposed  as  well  upon  the  court  as  upon  these  petitioners,  they 
wonld  have  been  by  the  court  protected  in  all  their  rights 
therein ;  they  deny  that  they  filed,  caused  to  be  filed,  or  author- 
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ized  any  person  to  file  for  them,  a  certain  paper  purporting  to 
be  their  answer  therein,  and  fil^  on  the  12th  day  of  Novem- 
ber, 1886,  and  they  make  the  same  denial  as  to  a  certain  other 
paper  purporting  to  be  a  demurrer,  filed  in  said  suit  on  the 
15th  day  of  March,  1886;  that  both  of  said  papers  are  false 
as  far  as  the  same  relate  to  these  parties,  and  were  so  filed  in 
fraud  of  their  rights  in  said  suit" 

In  the  second  count  of  the  petition  they  allege  an  interest 
in  the  lands,  and  set  forth  a  meritorious  defense  in  the  original 
action.  They  then  ask  to  have  the  judgment  entered  in  the 
original  suit  vacated  and  set  aside,  and  all  of  them  to  come  in 
and  file  an  answer,  to  be  heard  in  behalf  of  their  several  inter- 
ests therein,  and  other  proper  relief.  The  defendants  in  this 
action  filed  a  motion  to  require  the  plaintiffs  to  make  their 
petition  more  definite  and  certain  by  the  plaintifib  separately 
stating  the  claim  and  rights  of  each ;  second,  to  make  their 
petition  more  definite  and  certain  by  setting  out  a  full  and 
complete  copy  of  all  the  pleadings  and  judgment  in  the  action 
wherein  the  judgment  was  rendered  that  the  plain tifis  are 
seeking  to  vacate  and  annul;  third,  to  make  the  petition  more 
definite  and  certain  by  specifically  stating  all  the  facts  on 
which  the  allegation  is  made  that  the  defendants  were  in  any 
way  guilty  of  fraud  in  the  procuring  of  the  rendition  of  the 
judgment  mentioned  in  the  petition;  and,  fourth,  by  stating 
a  full  and  complete  answer  which  the  plaintiffs  proposed  to  file 
in  the  cause.  This  motion  was  denied,  and  the  defendants 
then  filed  a  demurrer,  upon  the  grounds,  first,  that  there  was 
a  defect  in  the  parties  plaintiff;  second,  that  several  causes  of 
action  were  improperly  joined ;  and,  third,  that  the  petition 
did  not  state  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendants.  The  demurrer  was  overruled,  and 
the  defendants,  without  waiting  for  the  disposition  of  the  case, 
bring  this  proceeding  to  reverse  the  ruling  upon  the  demurrer. 

C.  N.  Sterrj/y  and  E.  8.  Bertramj  for  plaintifis  in  error. 
E.  E.  mtohief  and  R.  W.  MoNeal,  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  action  was  brought  under  §§  568  and 
570  of  the  civil  code,  to  vacate  a  judgment  alleged  to  have 
been  obtained  through  the  fraud  of  the  plaintiffs  in  error- 
The  questions  in  the  case  arise  upon  the  ruling  of  the  court 
upon  the  demurrer  filed  against  the  petition  of  the  plaintiffs 
below.  It  was  first  contended  that  there  was  no  joint  cause 
of  action  in  favor  of  the  defendants  below,  and  this  is  based 
on  the  statement  in  their  petition  that  some  of  the  defendants 
in  the  original  action  were  never  served  with  summons  and 
made  no  appearance  in  that  action,  while  others  of  the  defend- 
ants were  served  and  properly  brought  into  court.  It  is  said 
as  to  those  who  were  never  served,  and  who  never  entered 
their  appearance  in  the  case  or  authorized  anyone  to  enter  an 
appearance  for  them,  that  the  judgment  was  absolutely  void ; 
while  as  to  the  other  class,  who  were  served,  the  judgment  was 
only  voidable;  and  so  it  is  urged  that  the  judgment  rendered 
affected  a  part  of  the  defendants  in  an  entirely  different  manner 
from  that  in  which  it  affected  the  others.  It  is  contended  that 
because  the  judgment  was  absolutely  void  as  to  some  of  them, 
the  proper  proceeding  to  set  it  aside  was  by  a  motion,  under  the 
last  clause  of  §  575  of  the  civil  code.  It  appears,  however, 
that  this  proceeding  was  not  brought  under  the  last  clause  of 
§  575,  nor  were  the  defendants  in  error  confined  to  that  rem- 
edy. {lAat  V.  Jockheek,  45  Kas.  349,  748;  same  case,  27  Pac. 
Rep.  185;  Hansm  v.  Wolcott,  19  Kas.  207.)  The  action  is 
manifestly  brought  to  set  aside  the  judgment  for  ''fraud  prac- 
ticed by  the  successful  party  in  obtaining  the  judgment.^'  The 
allegations  of  fraud  apply  to  those  not  served  as  well  as  to  those 
who  were  served ;  and  all  of  the  defendants  in  error  were  af- 
fected by  the  fraud  as  allied  to  have  been  practiced,  and  all 
are  entitled  to  relief  against  the  judgment  so  obtained.  The 
objection  of  misjoinder  cannot  therefore  be  sustained. 

The  next  objection  is,  that  the  allegations  respecting  the 
fraud  practiced  are  not  su£Sciently  full  and  specific  to  consti- 
tute a  good  petition  or  require  an  answer.     It  is  true  that  a 


Digitized  by  VjOOQ iC 


516  SUPREME  COURT  OF  KANSAS. 

Steele  y.  Dimoan. 

statemeDt  of  the  facts  showing  the  fraud  should  be  pleaded, 
and  that  mere  conclusions  are  insufficient.  It  cannot  be  said, 
however,  that  only  conclusions  with  reference  to  the  fraud 
practiced  have  been  set  forth  in  the  petition.  It  is  charged 
that  the  judgment  which  purported  to  have  been  entered  by 
agreement  of  the  defendants  in  error  was  entered  without 
their  knowledge  and  consent,  and  that  Steele  and  M.  E. 
Sample  paid  $1,911  to  Elizabeth  Sample  in  order  to  obtaiu 
the  judgment,  and  thus  defraud  the  defendants  in  error. 
They  denied  that  the  papers  which  were  filed  in  the  case  in 
their  behalf  were  ever  filed  by  them  or  by  any  person  author- 
ized to  file  the  same,  and  that  they  never  entered  into  the 
agreement  recited  in  the  journal  entry  to  have  been  made  be- 
tween them  and  the  plaintiffs  in  error.  Although  the  auc- 
tions with  reference  to  the  fraud  are  not  as  full  and  specific 
as  they  might  have  been^  they  are  sufficient  in  our  opinion  to 
overcome  the  demurrer.  It  is  substantially  all^d  that  J.  M. 
Steele  and  M.  E.  Sample  paid  |1,900  to  Elizabeth  Sample 
to  induce  her  to  withdraw  her  claim  upon  the  land  and  per- 
mit a  judgment  to  be  entered  in  their  favor;  and  that  they 
conspired  together  to  have  it  appear  that  the  defendants  in 
error  were  present  and  agreeing  to  the  judgment  that  was 
entered,  when  in  fact  they  had  no  knowledge  of  the  agreement 
or  of  the  rendition  of  the  judgment,  and  authorized  no  one 
to  make  the  agreement  or  to  consent  to  the  judgment  that 
was  given.  If  the  allegations  made  are  established,  it  will 
show  that  a  fraud  was  not  only  practiced  upon  the  defendants 
in  error,  but  also  upon  the  court,  as  the  judgment  rendered 
would  probably  not  have  been  given  if  the  court  had  under- 
stood that  all  the  parties  were  not  represented  and  consenting. 
There  is  considerable  complaint  that  the  petition  is  not  suf- 
ficiently definite  and  certain  in  its  allegations;  but  these  ob- 
jections cannot  be  cured  in  a  review  of  a  ruling  upon  the 
demurrer.  We  think  the  court  might  properly  have  required 
the  defendants  in  error  to  have  set  out  copies  of  the  pleadings 
upon  which  the  judgment  sought  to  be  vacated  was  founded, 
as  the  pleadings  may  throw  some  light  on  the  character  and 
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effect  of  the  judgmeDt.  The  court  might  properly,  too,  have 
required  a  fuller  aod  more  detailed  statement  of  the  times  and 
manner  in  which  the  fraud  was  practiced ;  but,  as  has  been 
stated,  these  objections  are  not  now  available.  When  the  case 
is  remanded  for  trial,  the  court  will  have  an  opportunity  to 
require  the  defendants  in  error  to  make  their  petition  more 
definite  and  certain  in  both  particulars,  and  in  that  way  over- 
come these  objections. 

We  conclude  that  the  demurrer  to  the  petition  was  properly 
overruled,  and  therefore  the  ruling  of  the  district  court  will 
be  affirmed. 

All  the  Justices  concurring. 


The  St.  Louis  &  San  Francisco  Railway  Company 
v.  James  M.  Richardson. 

RaxiiBOad  Compant — Negligence — Fire — Findings.  In  an  action  againBt 
a  railway  company  to  recover  damages  cansed  by  fire  escaping  on 
the  right-of-way  of  snch  company,  the  fact  that  the  dry  grass  of 
the  previous  season  was  soffered  to  remain  on  the  right-of-way  is 
proper  evidence  for  the  jnry,  and  they  may  find  negligence  from  it. 
Such  negligence  is  ordinarily  a  question  of  fact  for  the  jnry;  and 
when  the  fire  was  caused  by  the  operation  of  the  railroad,  and  the 
jnry  make  special  findings,  inter  alia,  that  the  negligence  of  the  de- 
fendant consisted  in  the  failore  to  properly  clean  its  right-of-way, 
heldy  that  nnder  chapter  166  of  the  Laws  of  1S86  the  defendant  was 
not  entitled  to  judgment  npon  snch  special  findings,  when  the  gen- 
eral verdict  was  for  the  plainti£F. 

Error  from  Labette  District  Court. 

Action  by  Richardson  against  the  Railway  Company,  for 
lees  by  fire^  alleged  to  have  been  caused  by  defendant's  negli- 
gence. Judgment  for  plaintiff,  at  the  October  term,  1888. 
The  defendant  Company  brings  the  case  to  this  court. 
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Oeo.  R.  Peekf  A.  A.  Hurdy  and  Robert  Dwtdap^  for  plaintiff 
in  error. 
Case  &  Olaase,  for  defendant  in  error. 

Opinion  by  Green,  C.  :  This  was  an  action  to  recover  dam- 
ages for  the  loss  of  certain  property  destroyed  by  fire.  James 
M.  Richardson  owned  320  acres  of  land  in  Labette  coanty, 
which  he  cultivated  as  a  farm  for  raising  fruit,  grain,  and 
stock.  The  St.  Louis  &  San  Francisco  Railway  Company 
owned  and  operated  a  line  of  railroad  through  this  farm ;  and 
it  is  alleged  that  the  railway  company  carelessly,  negligently 
and  unlawfully  allowed  and  permitted  weeds,  grass  and  mb- 
bish  to  accumulate  and  remain  on  its  right-of-way,  near  to 
and  along  its  track ;  that  on  the  26th  day*  of  February  and 
the  1st  day  of  March,  1887,  while  operating  its  line  of  rail- 
road, it  carelessly,  negligently  and  unlawfully  caused  and  per- 
mitted fire  to  escape  from  its  engines  or  some  part  of  its  trains, 
which  fire  ignited  the  weeds  and  grass  upon  the  right-of-way, 
communicated  to  the  premises  of  the  plaintiff,  and  destroyed 
his  fences,  grape  vines,  fruit  trees,  forest  trees,  and  shade  trees. 
The  case  was  tried  before  a  jury,  and  a  verdict  was  returned 
for  the  plaintiff  for  $421.67.  The  jury  returned  special  find- 
ings of  fact,  showing  that  each  one  of  the  trains  was  properly 
handled;  that  there  was  a  public  highway  running  along  the 
east  side  of  the  defendant's  railway  track  where  the  fire  es- 
caped on  the  26th  of  February;  and  that  the  fire  caught  on 
the  east  side  of  the  railroad  track,  near  the  center  of  the  high- 
way. The  jury  found,  too,  that  the  right-of-way  where  the 
fire  escaped  was  covered  with  grass.  In  answer  to  the  ques- 
tion as  to  whether  the  fire  was  set  out  on  purpose  or  escaped 
by  accident,  they  answered:  "No;  carelessness."  The  find- 
ings are  substantially  the  same  as  to  fire  of  March  1st,  except 
that  the  jury  answered  that  there  was  no  dry  grass,  weeds  or 
other  rubbish  in  the  draw  on  the  defendant's  right-of-way, 
where  the  fire  escaped,  other  than  the  ordinary  growth  of  the 
past  season.     The  jury  found  as  to  each  fire  that  the  defendant 
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had  omitted  to  properly  dean  its  right-of-way.  There  was  a 
motion  for  judgment  in  favor  of  the  defendant,  upon  the  spe- 
cial findings,  notwithstanding  the  general  verdict.  This  mo- 
tion was  overruled,  and  judgment  was  entered  upon  the  general 
verdict. 

The  record  presents  but  a  single  question  for  our  considera- 
tion: Did  the  court  err  in  refusing  to  give  the  defendant 
judgment  upon  the  special  findings  ?  It  is  contended  by  the 
plaintiff  in  error,  that  while  the  statute  makes  the  setting 
out  of  a  fire  prima  fade  evidence  of  negligence,  it  does  not 
change  the  rule  of  liability,  but  shifts  the  burden  of  proof 
from  the  plaintiff  to  the  defendant;  and  therefore,  where  the 
evidence  on  the  part  of  the  defendant  rebuts  this  presumption, 
and  shows  that  the  defendant  carefully  conducted  its  business, 
the  verdict  should  be  for  the  defendant.  As  an  abstract  prop- 
osition we  might  admit  the  correctness  of  the  principle  as 
stated ;  but  it  is  a  question  as  to  whether  the  special  findings 
establish  such  a  state  of  facts  as  will  relieve  the  railroad  com- 
pany ft'om  all  liability  under  the  statute.  This  court  said, 
before  the  enactment  of  the  statute : 

"Ni^ligence  is  a  question  of  fact  for  the  jury.  It  is  for 
them  to  determine  whether  there  has  been  any  n^ligence,  and 
its  nature  and  degree.  Even  where  the  circumstances  are  all 
admitted,  if  there  is  any  doubt  as  to  what  they  prove,  it  is  still 
a  question  for  the  jury.  It  is  not  the  duty  of  the  court  to 
draw  inferences  from  the  evidence,  but  only  to  pronounce  legal 
conclusions  from  facts  admitted  or  properly  found."  ( TJ.  P. 
my.  do.  V.  RoUina,  5  Kas.  187.) 

In  a  later  case  it  was  said,  that  when  the  evidence  shows  an 
accumulation  of  dry  grass  and  stubble,  it  is  a  question  for  the 
jury  whether  the  accumulation  is  such,  and  under  such  cir- 
cumstances, as  to  impute  negligence.  (White  v.  Mo,  Pa^.  Ely. 
Co.,  31  Kas.  280.)  We  think  it  evident  from  the  findings 
that  the  fires  escaped  on  the  right-of-way.  This  seemed  to 
have  been  the  theory  of  the  railroad  company,  from  the  fol- 
lowing special  findings  submitted  to  the  jury,  with  others: 

*^  13.  What  was  the  condition  of  the  right-of-way  of  the 
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defendant  at  the  place  where  the  fire  escaped — covered  with 
grass  or  burned  off?     Ans.  Covered  with  grass. 

"  14.  Is  it  not  a  fact  that  the  defendant  company  had  taken 
precautionary  measures  to  prevent  fire  from  being  set  out  on 
its  right-of-way,  by  having  its  right-of-way  burnt  off  doriog 
the  winter  before  the  fire  occurred  of  February  26, 1887?  A. 
Partially  so. 

"  16.  Was  there  any  dry  grass,  weeds,  rubbish  lying,  stand- 
ing or  being  upon  defendant's  right-of-way  at  the  time  and 
place  where  the  fire  was  set  out  on  the  26th  day  of  February? 
if  so,  state  fully  the  quantity  and  height  of  any  dry  weeds, 
grass  or  other  rubbish  that  was  on  defendant's  rieht-of-way 
at  said  time  and  place.     A.  Yes;  growth  of  1886.°' 

The  answers  are  the  same  as  to  the  fire  of  March  1st  We 
think,  therefore,  that  the  findings  show  that  the  fires  escaped 
on  the  right-of-way;  and  under  chapter  155  of  the  Laws  of 
1885,  (1 1321  of  the  General  Statutes  of  1889,)  the  railroad 
company  was  prima  fade  guilty  of  n^ligence.  {Mo,  Pac  Bly. 
Go.  V.  Merrill,  40  Kas.  404;  Mo.  Pac.  Rly.  Oo.  v.  Cody,  44 
id.  633.)  It  is  true  that  it  has  been  held  that ''  it  is  not  neg- 
ligence per  se  for  a  railroad  company  to  permit  standing  grass 
and  weeds  to  remain  on  its  right-of-way;"  {K.  P.  Rly.  Oo.  v. 
ButtSy  7  Kas.  308 ;)  still  there  may  be  such  a  state  of  facts 
surrounding  each  particular  case  as  will  establish  negligence; 
and  when  such  facts  do  exist,  it  is  proper  to  submit  them  to 
the  jury. 

The  law  in  this  class  of  cases  ordinarily  commits  the  ques- 
tion of  negligence  to  the  jury.  The  negligence  imputed  to  the 
railroad  company  in  this  case  is  in  the  care  of  its  right-of-way. 
It  has  been  said  in  this  class  of  cases  that  'Hhe  removal  of 
combustible  substance  is  quite  as  much  a  means  of  preventing 
the  communication  of  fire  from  locomotives  as  the  use  of  in- 
ventions for  preventing  the  escape  of  fire  from  the  locomotives 
themselves."  (Thomp.,  Neg.  162,  and  authorities  there  cited.) 
This  question  the  jury  passed  upon,  and  found  that  the  coin- 
pany  omitted  to  clean  its  right-of-way,  and  returned  a  gen- 
eral verdict  in  favor  of  the  plaintiff.  We  do  not  feel  that  we 
can  disturb  the  judgment  of  the  trial  court  based  upon  these 


Digitized  by  VjOOQ IC 


JULY  TERM,  1891. 


Insaranoe  Go.  v.  Wood. 


special  fiodings  and  the  general  verdict  of  the  jury, 
when  the  occurrence  of  a  fire  caused  by  the  opers 
railroad  is  by  statute  made  prima  facie  evidence  of  m 

It  is  urged  that,  if  the  defendant  below  were  guilt 
ligence  under  the  special  findings,  the  plaintiff  was  g 
greater  d^ree  of  negligence,  because  he  took  no  p 
whatever  to  prevent  fire.  The  special  findings  wer 
pastured  his  premises.  This,  too,  was  a  matter  for 
to  determine,  and  not  a  question  of  law.  {K.  C.  Ft 
Rid.  Oo.  V.  Owen,  26  Kas.  419;  St.  J.  &  D.  C.  Rid.  Go 
11  id.  47;  Beach,  Contrib.  Neg.,  §  75.) 

It  is  recommended  that  the  judgment  of  the  dist 
be  affirmed. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


The  Home  Insurance  Company  of  New  Y 
William  Wood. 

1.  Tbiaij  —  Complete  Record.  The  record  in  this  case  exai 
heldj  that  it  affirmatiyely  shows  that  it  contains  all  the  pi 
evidence  and  instractions  in  the  case,  as  tried  in  the  conr 

2.  Ihstbuotionb — No  Error.  The  instructions  given  and  i 
tions  refused  examined,  and  Tield,  that  the  conrt  commits 
in  guying  or  refusing  instructions. 

8.  FiRDUfaB,  Supported.    The  evidence  examined,  and  Tield 
the  findings  of  the  jury. 

Error  from  Rice  District  Oowrt. 

The  facts  are  stated  in  the  opinion.  Judgment  i 
iiSy  Wood,  at  the  July  term,  1889.  The  defendant . 
Company  comes  to  this  court. 

A.  if.  Lasley,  for  plaintiff  in  error. 
C.  F.  Foley,  for  defendant  in  error. 
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Opinion  by  Strang,  C.  :  March  10, 1887,  the  plaintiff  com- 
pany issued  its  policy  of  insurance  to  the  defendant,  agreeing 
to  indemnify  him  against  loss  or  damage  by  fire  in  the  sum  of 
$1,000  —  $500  on  his  dwelling,  and  $500  on  household  goods 
and  other  things  therein,  for  the  period  of  one  year.  January 
8, 1888,  the  property  was  totally  destroyed  by  fire.  The  com- 
pany refused  to  pay  the  damages  sustained  by  said  loss,  and  on 
the  12th  day  of  April,  1888,  this  suit  was  brought  to  recover 
for  the  loss  sustained  under  said  policy.  The  execution  and 
delivery  of  the  policy  were  admitted.  The  defendant  m  an- 
swer claimed,  first,  that  the  policy  was  void  ah  initio  because 
of  the  fact  that  there  were  certain  incumbrances  in  the  form  of 
mortgages  upon  the  land  before  and  at  the  time  the  policy  was 
issued,  and  that  the  existence  of  said  mortgages  was  not  dis- 
closed to  the  company,  nor  its  agent,  when  said  insurance  was 
obtained;  second,  that  there  was  at  the  time  such  insurance 
was  obtained  other  insurance  on  said  property,  the  existence 
of  which  was  not  disclosed  to  the  company,  nor  to  its  agent; 
third,  that  the  company  was  not  liable  because,  in  violation 
of  a  condition  of  the  policy,  the  house  was  unoccupied  when 
consumed  by  fire.  The  first  of  these  propositions  the  plaintiff 
in  error  abandons  in  its  brief,  and  says  it  will  consider  only 
the  second  and  third  of  these  questions.  The  case  was  tried 
by  the  court  and  a  jury,  and  a  verdict  returned  for  the  plain- 
tiff below,  in  the  sum  of  $1,056.75.  The  jury  also  made  the 
following  special  findings: 

^'1.  When  was  the  building  referred  to  in  the  petition  in 
this  case  burned  ?     Ans.  On  the  8th  day  of  January,  1888. 

'^  2.  How  long  after  said  building  was  burned  before  plain- 
tiff made  proof  of  loss,  if  any  was  made,  to  defendant?  A 
On  the  17th  day  of  January,  1888. 

"3.  When  did  the  plaintiff  make  his  proof  of  loss  in  this 
case,  if  any  was  made?     A.  Same  as  above  mentioned. 

'^4.  When  did  the  proof  of  loss  in  this  case  reach  the  office 
of  defendant  in  the  city  of  New  York?  A.  If  it  has  been 
proved,  don't  know. 

"5.    What  did  the  proof  of  loss,  if  any  was  made  in  this 
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case,  consist  of?  A.  Statement  made  to  defendant's  adjusting 
agent. 

"  6.  Was  there  any  other  insurance  on  the  building  referred 
to  in  the  petition  in  this  case  at  the  time  the  defendant  in  this 
action  issued  its  policy  ?     A.  Yes. 

•  ''7.  On  the  day  the  defendant  in  this  case  issued  its  policy 
of  insurance,  did  it  know  of  the  existence  of  any  other  policy 
of  insurance  on  the  property  insured  ?     A.  Yes. 

"  8.  On  the  day  the  policy  was  issued  by  the  defendant  in 
this  case,  did  its  agent  Johnson  actually  know  that  there  was 
a  mortgage  on  the  property  covered  by  the  policy  and  that 
the  same  was  not  paid  ?     A.  Yes. 

^'  9.  By  whom  and  how  was  the  building  referred  to  in  this 
case  occupied  at  the  time  it  was  burned?  A.  By  the  plain- 
tiff. 

"  10.  Where  was  the  family  of  the  plaintiff  residing  at  the 
time  the  building  referred  to  in  this  case  was  burned?  A.  In 
said  building;  temporarily  absent  at  the  time  it  was  burned. 

^^11.  Where  was  the  plaintiff  sleeping  and  taking  his  meals 
at  the  time  the  building  referred  to  was  burned?  A.  At  Mr. 
Ford's,  in  Sterling,  Kas. 

"12.  Who  had  the  key  to  the  building  referred  to  in  this 
action  and  the  possession  thereof  at  the  time  the  same  was 
barned?  A.  Mr.  Alfon  had  the  key  to  the  second  room  from 
the  west,  on  the  north  side. 

"13.  What  was  the  building  in  this  action  referred  to  worth 
at  the  time  it  was  burned — that  is,  what  was  its  market  value? 
A.  $1,300. 

"  14.  Was  there  any  of  the  property  described  in  the  policy 
of  insurance  in  this  case  that  was  not  in  the  building  at  the 
time  the  same  was  burned?  If  so,  what  was  it?  A.  Yes; 
one  sewing  machine. 

"  15.  How  much,  if  anything,  do  you  allow  for  the  loss  of 
the  building,  if  any,  to  the  plaintiff?  A.  $500,  with  interest 
at  the  rate  of  7  per  cent,  per  annum  from  the  17th  day  of 
March,  1888. 

"16.  How  much,  if  anything,  do  you  allow  for  the  other 
articles  mentioned  in  the  policy  (outside  of  the  sum,  if  any, 
allowed  for  the  loss  of  the  building)?  Give  each  item  sepa- 
rately. A.  $500,  with  interest  at  the  rate  of  7  per  cent,  per 
annum  from  the  17th  day  of  March,  1888,  on  the  following 
articles,  to  wit: 

*'  1  organ,  12  chairs,  1  parlor  set  ( parlor  bed- room)  and  bedding,  8 
bed- room  sets,  60  yards  of  carpet,  wearing  apparel,  1  cook  stove,  1 
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parlor  stove,  1  bed-room  stove,  1  dining-room  table,  1  breakfast  table, 
cupboard  ware. 

"17.  Was  there  more  than  one  mortgage  on  the  house  re- 
ferred to  in  the  petition,  at  the  time  the  defendant  issued  its 
policy  of  insurance  on  the  building?  If  so,  did  defendant 
have  any  knowledge  of  both  of  them  at  the  time  it  issued  its 
said  policy?    A.  Yes.    ' 

"18.  Was  there  any  waiver  of  proof  of  loss  by  the  defend- 
ant in  this  action?  If  so,  by  whom  was  such  proof  waived, 
and  when?  A.  Yes;  to  wit,  on  the  17th  day  of  January,  1888, 
by  the  defendant's  adjusting  agent 

"19.  If  you  answer  the  last  question  'yes,*  then  state  what 
such  waiver  consisted  of.  A.  By  the  actions  of  the  defend- 
ant's adjusting  agent." 

The  first  question  raised  in  this  case  is  one  of  practice.  It 
is  allied  that  there  is  no  case  in  this  court,  because  the  case- 
made  does  not  show  that  it  contains  all  the  pleadings,  proceed- 
ings, evidence,  and  instructions.  It  is  held  by  this  court  that 
the  case-made  must  affirmatively  show  that  it  contains  all  the 
pleadings,  proceedings,  evidence,  and  instructions,  when  all  of 
these  things  are  to  be  reviewed  in  this  court.  We  think  the 
case  before  us  does  affirmatively  show  that  it  contains  all  the 
evidence  and  instructions  and  other  matters  to  be  reviewed  in 
this  court  While  it  is  the  better  practice  to  incorporate  a  di- 
rect statement  in  the  body  of  the  case-made,  showing  that  it 
contains  all  of  the  matters  to  be  reviewed  here,  yet  it  will  be 
retained  and  reviewed  by  this  court  if  it  otl^erwise  sufficiently 
shows  that  it  contains  everything  to  be  reviewed  in  this  court 

The  first  contention  of  counsel  for  plaintiff  herein  is,  that 
there  was  other  insurance  on  the  property  included  io  the 
policy  sued  on  in  this  case  when  this  policy  was  issued,  and 
that  the  existence  of  such  other  insurance  was  not  disclosed 
to  the  company  nor  its  agent  at  the  time  the  insurance  in  this 
policy  was  applied  for.  The  company  says  that  because  the 
existence  of  such  other  insurance  was  not  disclosed  this  policy 
was  void.  The  jury  found  that  the  company  knew  of  the 
existence  of  the  other  insurance  when  it  issued  the  policy  sued 
on.  It  is  contended,  however,  that  this  finding  of  the  jury 
IS  not  supported  by  sufficient  evidence,  if  it  is  supported  by 
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any  evidence.  The  other  insurance  complained  of  was  in  the 
Hartford  Insurance  Company,  and  it  is  admitted  that  the  ap- 
plication for  such  insurance  was  taken  and  the  policy  therein 
countersigned  by  Mr.  Johnson,  the  same  agent  who  took  the 
application  and  countersigned  the  policy  issued  by  the  plain- 
tiff in  error  in  this  case,  and  that  but  a  few  weeks  intervened 
between  the  dates  of  such  policies.  Mr.  Johnson,  the  agent, 
testifies  that,  at  the  time  he  took  the  application  for  the  policy 
sued  on,  he  had  forgotten  the  fact  of  having  insured  the  same 
property  only  a  few  weeks  before  in  another  company,  and 
that  his  attention  was  not  called  to  such  former  insurance 
when  the  latter  insurance  was  taken.  Turning  to  the  evi- 
dence of  Mr.  Wood,  we  find  that  he  says  the  agent  had  knowl- 
edge of  the  former  insurance;  that  when  the  first  insurance 
was  taken,  the  agent  told  him  the  property  would  bear  other 
insurance;  that  afterward  he  met  the  agent  on  the  street,  and 
the  agent  asked  him  if  he  was  not  ready  to  take  some  addi- 
tional insurance  on  his  property,  adding  that  he  had  several 
companies  then,  and  could  write  him  some  more  insurance  on 
his  property.  Wood  inquired  what  it  would  cost,  and  the 
agent  told  him  he  would  go  down  to  the  office  and  see.  Af- 
terward, and  without  any  further  application  on  the  part  of 
Wood,  the  policy  sued  on  was  issued  and  delivered  to  Wood 
by  Mr.  Johnson.  We  think  this  evidence  of  Mr.  Wood  suf- 
ficient to  support  a  finding  that  the  company  by  its  agent, 
Johnson,  knew  at  the  time  it  issued  its  policy  of  the  other 
and  former  policy  in  the  Hartford  company  on  the  same 
property. 

The  next  contention  of  the  plaintiff  company  is,  that  the 
house  was  permitted  to  become  unoccupied,  and  was  unoccu- 
pied when  destroyed.  Upon  this  question  the  jury  found 
against  the  company,  and  say  the  house  was  occupied  when 
ooDsomed.  Counsel  says  this  finding  is  not  supported  by  the 
evidence,  and  is  against  the  evidence.  We  think  this  is  a 
much  closer  question  than  the  former  one,  and  yet  we  think 
the  evidence  upon  the  question  as  to  whether  or  not  the  house 
was  oocupied  at  the  time  of  the  fire  is  of  such  a  character  that* 
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it  should  be  submitted  to  a  jury^  and  that  the  ooort  was  right 
in  refusing  to  instruct  the  jury  as  a  matter  of  law,  under  the 
evidence,  that  the  house  was  at  the  time  of  the  fire  unoccupied. 
The  question  turns  largely  upon  the  intention  of  the  defend- 
ant, Wood,  and  such  intention  must,  in  the  absence  of  any 
express  declaration  of  Wood  in  relation  thereto,  be  gathered 
from  the  circumstances  of  the  case,  and  its  ascertainment,  coo- 
sidering  the  character  of  the  evidence  in  relation  thereto,  is, 
therefore,  peculiarly  within  the  province  of  the  jury.  The 
evidence  shows  that  the  furniture  and  household  goods  were 
still  in  the  building  when  the  fire  occurred,  though  they  were 
being  packed  in  some  of  the  rooms  of  the  house  so  as  to  make 
vacant  other  rooms  therein;  that  Wood  had  slept  in  the  house 
until  within  a  week  or  five  days,  of  the  fire,  and  then  went  to 
Ford's  to  sleep  because  he  was  not  well ;  that  he  was  at  the 
house  each  day  while  he  slept  away,  and  was  there  till  even- 
ing the  night  of  the  fire.  It  also  shows  that  Wood  had  given 
a  key  to  a  young  man  named  Alfon,  who  was  fixing  one  of 
the  bed-rooms  as  a  sleeping  room  for  himself;  that  he  had 
moved  his  bed  and  trunk  in,  but  had  not  yet  actually  slept 
there,  though  he  was  there  the  early  part  of  the  night  of  the 
fire  and  changed  his  clothes.  While  it  is  not  very  clear 
whether  or  not  the  house  was  occupied  at  the  time  of  the  fire, 
we  think  the  evidence  on  that  point  was  properly  submitted 
to  the  jury;  and  the  jury  having  found  that  the  house  was 
occupied,  this  court  would  not  be  justified  in  saying  the  jury 
were  not  warranted  under  the  evidence  in  so  finding.  There 
is  an  allegation  of  error  in  connection  with  the  instructions 
given,  and  also  with  respect  to  the  instructions  refused.  We 
think  the  instructions  properly  voice  the  law  of  the  case,  and 
cover  all  the  questions  raised  by  the  special  requests  of  the 
defendant. 

We  therefore  recommend  that  the  judgment  of  the  court 
below  be  affirmed. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 
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S.  A.  Brown  et  aL  v.  E.  A.  Barber  et  al. 

GHATTsii  MoBTOAGBS — When  FratidMlefU — Retention  of  Property  hy 
Mortgagor.  When,  by  the  terms  of  two  chattel  mortgages,  no  power 
of  sale  is  given  to  the  mortgagor  of  certain  live  stock,  but  the  mort- 
gagor, with  the  knowledge  and  acquiescence  of  the  mortgagees, 
makes  sales  of  portions  of  the  live  stock,  and  boys  other  live  stock 
and  mingles  it  with  the  mortgaged  stock,  makes  weekly  shipments, 
and  bays  and  sells  and  adds  to  and  takes  from  the  live  stock  origi- 
nally mortgaged,  nntil,  after  the  lapse  of  a  few  months,  the  identity 
of  the  particular  live  stock  mortgaged  is  lost,  and  the  mortgagor 
cannot  identify  it;  and  the  mortgagor  nses,  controls,  bays  and  sells, 
and  in  all  other  respects  treats  the  live  stock  as  his  own,  and  as  if  no 
mortgage  existed,  and  applies  the  proceeds  of  the  sales  made  at  his 
own  discretion,  and  does  not  render  an  account  to  the  mortgagees 
of  the  amount  or  disposition  of  the  proceeds  of  stated  sales,  sach 
mortgages  are,  as  a  matter  of  law,  f raodnlent  and  void  as  to  other 
creditors  of  the  mortgagor. 

Error  from  Allen  District  Court. 

Action  by  E.  A.  Barber  and  (Jeorge  C.  Barber,  partners 
as  E.  A.  Barber  &  Oo.,  against  S.  A.  Brown  and  F.  E.  Par- 
ish, partners  as  8.  A.  Brown  &  Oo.,  to  foreclose  chattel  mort- 
gages executed  by  one  Bobbins,  and  recover  property  embraced 
therein  from  defendants.  Judgment  for  plaintiffs.  Defend- 
ants bring  error.     The  facts  appear  at  large  in  the  opinion. 

/.  D,  McCleverty,  and  (?.  A.  AmoSy  for  plaintifl^s  in  error. 
/.  B.  F.  Oates,  and  E.  A.  Barber,  for  defendants  in  error. 

Opinion  by  Simpson,  C.  :  This  is  an  action  commenced  by 
£.  A.  Barber  &  Co.  in  the  district  court  of  Allen  county  to 
foreclose  certain  chattel  mortgages,  executed  by  E.  S.  Rob- 
bios,  and  to  recover  of  S.  A.  Brown  &  Co.  certain  personal 
property  that  they  claim  was  embraced  in  the  chattel  mort- 
gages made  to  them  by  Bobbins.  Bobbins  was  engaged  in 
baying,  selling  and  shipping  live  stock,  and  resided  on  a  large 
fiurm  that  he  owned  near  the  city  of  Humboldt.  S.  A.  Brown 
&  Co.  and  E.  A.  Barber  &  Co.  are  private  banking  firms,  both 
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doing  busioess  in  Humboldt^  the  bank  of  Brown  &  Co.  being 
under  the  management  of  one  T.  W.  Phelps.  During  the  year 
1886^  and  until  some  time  in  April,  1887,  Robbins  was  deposit- 
ing money  and  checking  against  the  same,  and  from  time  to 
time  receiving  accommodation  loans,  and  was  permitted  to 
overdraw  his  account  in  the  banking  house  of  S.  A.  Browo  & 
Co.  To  secure  S.  A.  Brown  &  Co.,  Robbins  gave  to  them 
several  chattel  mortgages  on  live  stock  for  loans  and  advanoes 
made  to  him  by  the  banking  house,  all  of  which  are  set  forth 
in  the  record,  but  only  two  of  these  mortgages  are  found  and 
adjudged  to  be  invalid  in  this  action.  One  of  these  is  dated 
January  13,  and  the  other  April  15, 1887.  On  the  13th  day 
of  January,  1887,  Robbins  borrowed  of  S.  A.  Brown  &  Ca 
$3,000,  and  to  secure  the  same  gave  a  chattel  mortgage  on  a 
large  amount  of  live  stock,  consisting  of  horses,  mules,  and  cat- 
tle. On  or  about  the  15th  day  of  April,  1887,  Robbins  ceased 
to  do  his  banking  business  with  the  house  of  S.  A.  Brown  & 
Co.,  and  was  at  that  time  indebted  to  them,  in  addition  to  other 
amounts,  in  the  sum  of  $3,500,  which  was  unsecured,  and  to 
secure  it  Robbins  on  that  day  executed  and  delivered  to  S.  A. 
Brown  &  Co.  a  chattel  mortgage  on  certain  live  stock,  a  por- 
tion of  which  was  embraced  in  the  one  of  date  January  13th. 
After  the  execution  of  the  mortgage  of  date  April  15,  1887, 
Robbins  ceased  to  do  business  with  S.  A.  Brown  &  Co.,  and 
commenced  to  do  his  banking  with  E.  A.  Barber  &  Ca,  to 
whom  he  was  indebted  in  the  sum  of  $2,600  on  previous 
transactions.  E.  A.  Barber  &  Co.  advanced  money  at  inter- 
vals from  the  15th  day  of  April,  1887,  to  July  23  of  the  same 
year,  at  which  time  he  was  owing  them  about  $4,000,  and  to 
secure  it  he  gave  them  a  chattel  mortgage  on  a  large  number 
of  horses  and  cattle.  From  July  23,  1887,  until  about  the 
10th  day  of  August  of  the  same  year,  E.  A.  Barber  &  Co.  ad- 
vanced Robbins  additional  sums  of  money,  amounting  to  about 
$4,000,  for  which  they  had  no  security.  About  that  time  they 
ascertained  from  S.  A.  Brown  &  Co.  the  amount  of  Robbins's 
indebtedness  to  them,  and  discovered  the  fact  that  S.  A.  Brown 
&  Co.  were  holding  chattel  mortgages  on  a  large  part  of  Rob- 
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bias's  personal  property.  On  the  9th  day  of  August,  E.  A. 
Barber  &  Co.  entered  into  a  written  agreement  with  Bobbins, 
by  which  he  agreed  to  give  them  as  additional  security  for  the 
first  $4,000  a  first  chattel  mortgage  on  all  his  personal  prop- 
erty not  covered  by  any  of  the  mortgages  made  to  S.  A.  Brown 
&  Co.,  and  a  second  chattel  mortgage  on  all  his  personal  prop- 
erty embraced  in  the  mortgages  to  S.  A.  Brown  &  Co.,  and  to 
assign  to  E.  A.  Barber  &  Co.  two  life  insurance  policies  of  the 
&oe  value  of  $10,000  each,  and  to  give  them  a  second  mort- 
gage on  all  his  real  estate,  amounting  to  880  acres  of  land. 
The  chattel  mortgages  were  executed  and  delivered  in  pursu- 
ance of  this  agreement.  On  the  2d  day  of  January,  1888, 
Bobbins  had  a  large  number  of  cattle,  horses,  mules  and  hogs 
on  hand,  and  had  no  feed  for  them.  In  this  condition  of  af- 
fiEiirs,  he  made  a  proposition  to  S.  A.  Brown  &  Co.,  whose 
mortgage  covered  some,  if  not  a  large  portion  of  the  same,  to 
tarn  over  to  them  the  property  covered  by  their  mortgages ; 
and,  in  pursuance  of  such  agreement,  they  took  possession  of 
the  live  stock  mentioned  in  the  sixteenth  special  finding  of  the 
referee.  The  live  stock  on  which  E.  A.  Barber  &  Co.  had  a 
first  mortgage  was  by  Bobbins  placed  in  the  custody  of  one 
Alderman,  under  a  contract  made  by  Bobbins  and  Alderman 
for  <»ire  and  feed. 

The  case  was  by  stipulation  of  parties  and  an  order  of  the 
distrJct  court  referred  to  W.  L.  Simons,  Esq.,  to  try  the  same 
and  report  his  findings  of  fact  and  conclusions  of  law.  In 
June,  1888,  the  referee  made  his  report,  and  his  findings  of 
fact  and  conclusions  of  law  are  as  follows: 

« 1.  The  plaintiflFs,  E.  A.  Barber  and  Geo.  C.  Barber,  are, 
and  ever  since  the  1st  day  of  January,  1886,  have  been,  part- 
ners doing  business  at  Humboldt,  Allen  county,  Kansas,  under 
the  firm-name  of  E.  A.  Barber  &  Co.  The  defendants  S.  A. 
Brown  and  F.  E.  Parish  are,  and  ever  since  the  1st  day  of 
May,  1886,  have  been,  partners  doing  business  as  bankers  at 
Humboldt,  Allen  county,  Kansas,  under  the  firm-name  of 
S.  A.  Brown  &  Co. ;  and  that  the  defendant  T.  W.  Phelps 
18  and  has  been  during  all  of  said  time  the  general  agent  of  said 
8.  A.  Brown  &  Co.,  in  charge  of  and  managing  their  business. 

84— 47KAS. 
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The  defendants  £.  S.  Robbins  and  Mary  J.  Bobbins  were, 
on  the  12th  day  of  January,  1887,  and  have  been  ever  since, 
husband  and  wife,  each  to  the  other;  and  that  on  said  12th 
day  of  January,  1887,  they  resided,  and  ever  since  have 
resided,  upon  section  25,  in  township  25,  of  range  18,  in  Allen 
county,  Kansas;  and  said  section  25  and  also  section  36  in 
the  same  township  and  range,  on  the  said  12th  day  of  Janu- 
ary, 1887,  constituted,  and  was  occupied  and  used  and  ever 
since  has  constituted  and  been  oocupi^  and  used  by  said  K  S. 
Robbins  as  his  farm;  and  from  January  1,  1887,  until  Au- 
gust 3,  1887,  said  E.  S.  Robbins  was  engaged  in  farming,  and 
raising,  buying,  selling  and  shipping  live  stock,  such  as  horses, 
mules,  cattle,  and  hogs. 

"2.  On  the  12th  day  of  January,  1887,  the  said  E.  S.  Bob- 
bins executed  and  delivered  to  said  S.  A.  Brown  &  Co.  his 
promissory  note  of  that  date  for  $3,000,  at  90  days,  with  12 
per  cent,  interest  per  annum  from  its  maturity,  for  money 
loaned  by  said  S.  A.  Brown  &  Co.  to  said  E.  S.  Robbins,  be- 
ing the  note  first  mentioned  and  copied  in  the  answer  of  the 
defendants  S.  A.  Brown,  F.  E.  Parish,  and  T.  W.  Phelps;  and 
to  secure  the  payment  of  said  note  said  E.  S.  Robbins,  on  the 
13th  day  of  January,  1887,  executed  and  delivered  his  chattel 
mortgage  of  that  date,  duly  verified  by  affidavit  thereon,  to 
said  S.  A.  Brown  &  Co.,  upon  the  following -described  per- 
sonal property,  to  wit :  26  head  of  horses,  mares  and  geldings 
of  all  ages;  8  yearling  colts;  14  work  mules,  all  ages;  90 
head  of  calves  nearly  one  year  old ;  80  head  of  cows  of  all 
ages;  70  head  of  yearling  past,  steers  and  heifers;  being  the 
first  chattel  mortgage  mention^  in  said  answer  last  named, 
and  the  same  chattel  mortgage  verified  as  aforesaid,  of  which 
^  Exhibit  A'  attached  to  said  last-mentioned  answer  is  a  copy. 
Said  mortgage  was  duly  filed  in  the  office  of  the  roister  of 
deeds  in  Allen  county,  Kansas,  and  duly  entered  on  the  rec- 
ords of  chattel  mortgages  on  the  15th  day  of  January,  1887; 
that  at  the  time  said  chattel  mortgage  was  executed  and  de- 
livered, all  the  property  described  therein,  as  above,  was  the 
property  of  said  E.  S.  Robbins,  and  was  then  in  his  possession 
and  situated  on  his  farm  described  in  the  foregoing  first  find- 
ing, and  was  all  of  the  property  then  owned  by  him  of  the 
horse,  cattle  or  mule  kind.  On  the  day  following  the  execu- 
tion of  said  mortgage  said  E.  S.  Robbins,  with  the  knowledge 
and  consent  of  said  S.  A.  Brown  &  Co.,  commenced,  and,  with 
such  knowledge  and  consent  of  the  said  S.  A.  Brown  &  Co., 
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continued  from  said  time  until  the  execution  of  the  mortgage 
hereinafter  mentioned  in  the  sixth  finding  of  this  report^  on 
the  23d  day  of  July,  1887,  to  treat  and  deal  with  said  mort- 
gaged property  as  bis  own,  and  from  day  to  day  to  exchange 
portions  thereof  for  other  stock  and  to  sell  other  portions 
thereof,  and  to  purchase  other  live  stock  of  the  same  general 
kind  and  character,  and  turn  such  purchased  stock  among  and 
mingle  the  same  with  said  mortgaged  stock  promiscuously, 
in  such  a  manner  and  to  such  an  extent  that  the  identity  of 
said  mortgaged  stock  was  lost,  and  then  to  select  out  promis- 
cuously from  the  aggregate  lot  or  number  so  commingled,  of 
the  stock  so  purchased  and  the  stock  mortgaged  as  aforesaid^ 
a  number  of  head  nearly  equal  to  but  less  than  the  number 
so  purchased,  and  ship  such  selected  stock  to  Kansas  City, 
Mo.,  and  there  sell  them,  and  use  the  proceeds  of  such  sales 
for  his  own  use  and  benefit,  and  without  accounting  therefor 
to  said  S.  A.  Brown  &  Co.  in  any  manner  whatsoever;  neither 
did  said  S.  A.  Brown  &  Co.  request  or  expect  him  to  account 
for  such  proceeds.    From  January  13, 1887,  to  April  15, 1887, 
purchases  were  made  and  added  to,  and  sales  and  shipments 
were  made  from  the  '90  head  of  calves,'  and  the  *70  head  of 
yearlings  past,'  mentioned  in  said  mortgage,  until  there  re- 
mained on  hand  and  in  said  E.  S.  Robbins's  possession  on 
April  15,  1887,  as  the  remnants  of  said  calves  and  yearlings 
past  purchased,  and  said  calves  and  yearlings  past  mortgaged, 
and  commingled  as  aforesaid,  about  100  bead;  but  whether 
any,  and  if  any,  how  many,  of  said  100  head  were  the  same 
stock  mentioned  and  described  in  said  mortgage  cannot  be 
ascertained.    At  least,  most  if  not  all  of  said  90  head  of  calves 
and   of  said  70  head  of  yearlings  past  had  been  sold  and 
shipped  and  disposed  of  as  aforesaid  before  April  15,  1887. 
Between  January  13,  1887,  and  April  15,  1887,  said  E.  S. 
Robbins  purchased  from  time  to  time  93  head  of  cows,  and 
turned  and  commingled  them,  as  and  when  purchased,  pro- 
miscuously among  the  80  head  of  cows  mentioned  in  said  mort- 
gage, and  also  from  time  to  time  sold  and  shipped  out  of  said 
commingled  lot  of  cows  38  head;  and  had  remaining  on  hand 
and   in  his  possession  on  said  15th  day  of  April,  1887,  135 
head  of  cows,  but  how  many  of  said  135  head  were  the  same 
oows  mentioned  and  described  in  said  mortgage  cannot  be  as- 
certained or  determined.     Between  January  13,  1887,  and 
April  15,  1887,  said  E.  S.  Robbins  traded  off  at  least  four 
head  of  the  said  '25  head  of  horses,  mares  and  geldings  of  all 
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ages/  and  at  least  four  head  of  said  ^14  work  males,  all  ages/ 
and  at  least  two  of  said  ^  8  yearling  colts.' 

"3.  On  the  15th  day  of  March,  1887,  the  said  E.  a  Rob- 
bins  executed  and  delivered  to  said  to  said  S.  A.  Brown  & 
Co.  his  promissory  note  of  that  date  for  $525.50,  at  90  days, 
with  12  per  cent  interest  per  annum  from  its  maturity,  for 
money  loaned  by  the  said!^  S.  A.  Brown  &  Co.  to  said  E.  8. 
Robbins;  being  the  second  note  mentioned  and  copied  in  the 
answer  of  the  defendants  S.  A.  Brown,  F.  E.  Parish,  and  T. 
W.  Phelps;  and  to  secure  the  payment  of  said  notes  said  £. 
S.  Bobbins,  on  the  15th  day  of  March,  1887,  executed  and 
delivered  his  chattel  mortgage  of  that  date,  duly  verified  by 
affidavit  thereon,  to  said  S.  A.  Brown  &  Co.,  upon  the  fol- 
lowing-described personal  property,  to  wit:  1  mouse-colored 
jack,  five  years  old,  formerly  owned  by  J,  B.  Stewart;  1 
horse  mule  7  years  old,  bay,  weight  about  1,000  pounds;  1 
horse  mule  7  years  old,  bay,  weight  about  1,000  pounds,  males 
formerly  owned  by  J.  Barrackman ;  being  the  second  chattel 
mortgage  mentioned  in  said  answer,  and  the  same  chattel 
mortgage  verified  as  aforesaid,  of  which  'Exhibit  B'  attached 
to  said  answer  is  a  copy.  Said  mortgage  was  duly  filed  in 
the  office  of  the  register  of  deeds  in  Allen  county,  Kansas, 
and  duly  entered  on  the  records  of  chattel  mortgi^es,  oo  the 
16th  day  of  March,  1887;  that  at  the  time  said  chattel  mort- 
gage was  executed  and  delivered,  all  of  the  property  described 
therein  was  the  property  of  said  E.  S.  Bobbins,  and  was  then 
in  his  possession  and  situated  on  his  farm  described  in  the 
foregoing  first  finding  of  fact,  and  was  not  owned  by  him  on 
but  purchased  after  January  13, 1887;  and  that  subsequently 
to  March  15,  1887  (of  the  precise  time  there  is  no  evidence), 
said  two  horse  mules  were  returned  to  and  are  now  owned  by 
said  J.  Barrackman ;  and  said  jack  has  been  in  possession  of 
said  S.  A.  Brown  &  Co.  since  January  2,  1888. 

"4.  On  the  15th  day  of  April,  1887,  the  said  E.  8.  Bob- 
bins executed  and  delivered  to  said  S.  A.  Brown  &  Co.  his 
promissory  note  of  that  date  for  $3,500,  at  six  months,  with 
12  per  cent  interest  per  annum  from  its  maturity,  for  money 
loaned  by  said  S.  A.  Brown  &  Co.  to  said  E.  S.  Bobbins,  be- 
ing the  third  note  mentioned  and  copied  in  the  answer  of  the 
said  defendants  S.  A.  Brown,  F.  E.  Parish,  and  T.  W.  Phelps; 
and  to  secure  the  payment  of  said  note  said  E.  S.  Bobbins,  oo 
the  15th  day  of  April,  1887,  executed  and  delivered  his  chattel 
mortgage  of  that  date,  duly  verified  by  affidavit  thereon,  to 
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said  S.  A.  Brown  &  Co.  upon  the  following-described  personal 
property,  to  wit:  8  mares  and  gelding  (all  ages)  horses;  100 
yearling  steers  and  heifers,  fat;  93  cows  (all  ages)  and  their 
increase,  held  on  my  farm  about  3^  miles  northeast  of  Hum- 
boldt ;  also,  subject  to  first  mortgage  for  $3,000  given  Janu- 
ary 12,  1887,  the  following,  to  wit:  25  head  horses,  mares 
and  geldings,  all  ages;  8  yearling  colts;  14  work  mules,  all 
ages;  90  head  of  yearlings;  80  head  of  cows  (all  ages)  and 
their  increase;  70  head  of  steers  and  heifers  coming  two  years 
old,  being  the  third  chattel  mortgage  mentioned  in  said  an- 
swer, and  the  same  chattel  mortgaee  verified  as  aforesaid,  of 
which  'Exhibit  C  attached  to  said  answer  is  a  copy.  Said 
mortgage  was  duly  filed  in  the  office  of  the  roister  of  deeds 
in  Allen  county,  Kansas,  and  duly  entered  on  the  records  of 
chattel  mortgages  on  the  16th'  day  of  April,  1887.  At  the 
time  said  chattel  mortgage  was  executed  and  delivered,  on 
April  15,  1887,  the  said  E.  S.  Eobbins  had  in  his  possession 
on  his  said  farm  described  in  the  foregoing  first  finding,  and 
about  3|  miles  northeast  of  Humboldt,  Allen  county,  Kansas, 
and  owned,  (subject  to  such  lien,  if  any,  as  then  existed  in 
favor  of  said  S.  A.  Brown  &  Co.  by  virtue  of  the  chattel  mort- 
gage mentioned  in  the  foregoing  second  finding,  on  such  por- 
tion thereof  as  was  owned  by  said  E.  8.  Robbins  and  located 
on  said  farm  on  the  13th  day  of  January,  1887,)  the  following 
personal  property,  to  wit:  31  head  of  horses,  mares  and  geld- 
ings, of  all  ages;  8  yearling  colts;  10  work  mules,  all  ages; 
135  cows,  all  ages;  about  100  yearling  steers  and  heifers,  fat 
(but  whether  more  or  less  than  100  did  not  appear  from  the 
evidence);  62  young  calves,  and  no  other  stock  of  the  horse, 
mule  or  cattle  kind.  Just  what  portion  or  how  many  head 
of  the  live  stock  owned  by  said  E.  S.  Robbins,  as  aforesaid, 
on  said  15th  day  of  April,  1887,  was  the  same  stock  mentioned 
io  and  covered  by  said  mortgage  mentioned  in  said  second 
finding,  the  evidence  does  not  disclose,  and  cannot  be  ascer- 
tained or  determined;  but  at  least  10  head  of  said  horses, 
mares,  and  geldings,  2  yearling  oolts,  and  the  larger  number 
of  said  136  head  of  cows,  and  most  if  not  all  of  said  yearling 
steers  and  heifers,  fat,  has  been  purchased  and  acquired  by 
said  £.  8.  Bobbins  after  the  execution  of  and  were  not  in- 
cluded in  said  last-mentioned  mortgage  on  January  13,  1887. 
There  was  not  and  never  has  been  any  mortgage  given  or 
dated  January  12,  1887,  on  any  of  the  property  mentioned 
herein. 
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After  the  execution  of  said  mortgage  of  the  date  of  April 
15, 1887,  and  from  said  date  continuously  until  the  execution 
of  the  mortgage  hereinafter  mentioned  in  the  sixth  finding,  on 
July  23,  1887,  the  said  E.  S.  Robbins,  with  the  knowledge 
and  consent  of  said  S.  A.  Brown  &  Co.,  treated  and  dealt  with 
all  of  said  property  on  said  farm  on  said  15th  day  of  April, 
1887,  in  all  respects  as  his  own,  and  from  day  to  day  ex- 
changed portions  thereof  for  other  stock,  and  sold  other  por- 
tions thereof,  and  purchased  other  stock  of  the  same  general 
kind  and  character,  and  turned  such  purchased  stock  and  said 
stock  obtained  by  exchange  as  aforesaid  among  and  miogled 
the  same  with  what  remained  from  time  to  time  of  said  stock 
on  said  farm  on  said  15th  day  of  April,  1887;  and  said  £.S. 
Robbins  commingled  said  stock  promiscuously  in  such  a  man- 
ner and  to  such  an  extent  that  the  identity  of  said  stock  on 
said  farm  on  April  15, 1887,  was  lost;  and  said  E.  S.  Robbins 
did  continuously  from  April  15, 1887,  to  July  23, 1887,  select 
out  promiscuously  from  the  aggregate  lot  or  number  of  stock 
so  commingled  portions  thereof,  and  shipped  the  same  to 
Kansas  City,  Mo.,  and  there  sell  them,  and  use  and  apply  the 
proceeds  of  such  sales  to  his  own  use  and  benefit.  All  of  the 
forgoing  was  done  with  the  full  knowledge  and  consent  of 
said  S.  A.  Brown  &  Co. ;  and  said  E.  S.  lS)bbin8  did  not  ac- 
count to  said  S.  A.  Brown  &  Co.,  nor  did  said  Brown  &  Co. 
request  or  expect  said  E.  S.  Robbins  to  account  to  them,  for 
said  proceeds  or  any  part  thereof  in  any  manner  whatever. 
Just  what  portion  oi  said  stock  on  said  farm  April  15,  1887, 
remained  on  said  farm  and  was  owned  by  or  in  the  possession 
of  said  E.  S.  Robbins  on  the  23d  day  of  July,  1887,  cannot 
be  ascertained  or  determined. 

"5.  On  the  21st  day  of  June,  1887,  the  said  E.  S.  Robbins 
executed  and  delivered  to  said  S.  A.  Brown  &  Co.  his  prom- 
issory note  of  that  date  for  $1,270.82,  at  30  days,  with  12  per 
cent,  interest  per  annum  from  its  maturity,  for  a  valuable 
consideration  paid  by  said  S.  A.  Brown  &  Co.  to  said  £.  S. 
Robbins ;  being  the  fourth  note  mentioned  and  copied  in  the 
answer  of  defendants  S.  A.  Brown,  F.  E.  Parish,  and  T.  W. 
Phelps;  and  to  secure  the  payment  of  said  note  said  E.  S. 
Robbins,  on  the  21st  day  of  June,  1887,  executed  and  deliv- 
ered his  chattel  mortgage  of  that  date,  duly  verified  by  aflSda- 
vit  thereon,  to  said  S.  A.  Brown  &  Co.,  upon  the  following 
personal  property,  to  wit:  140  head  of  hogs,  which  now  aver- 
age about  225  pounds  each;   1  dark  bay  mule  eight  years 
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old,  *Jack;'  1  dark  bay  mule  nine  years  old,  ^Pete'  (mules 
known  as  Charles  mules);  being  the  fourth  chattel  mortgage 
mentioned  in  said  answer,  and  the  same  chattel  mortgage  veri- 
fied as  aforesaid,  of  which  '  Exhibit  D'  attached  to  said  answer 
is  a  copy.  Said  mortgage  was  duly  filed  in  the  office  of  the 
roister  of  deeds  in  Allen  county,  Kansas,  and  duly  entered 
on  the  records  of  chattel  mortgages  on  the  —  day  of  June, 
1887.  At  the  time  said  chattel  mortgage  was  executed  and 
delivered,  on  the  21st  day  of  June,  1887,  said  E.  S.  Robbins 
owned,  without  any  incumbrance,  and  had  in  his  possession 
on  his  farm  described  in  the  forgoing  first  finding  about  and 
not  exceeding  140  head  of  fat  hogs  of  all  ages,  from  small 
hogs  or  shoats  up  to  a  year  or  a  year  and  a  half  old,  and  no 
other  swine  except  a  few  small  pigs;  and  also  2  dark  bay 
males,  one  eight  years  old,  named  ^  Jack,'  and  the  other  nine 
years  old,  called  ^Pete,'  known  as  the  'Charles  mules.' 

"6.  On  the  23d  day  of  July,  1887,  said  defendants  E.  S. 
Robbins  and  Mary  J.  Robbins  executed  and  delivered  to  said 
plaintifis,  E.  A.  Barber  &  Co.,  their  promissory  note  of  that 
date  for  $4,000,  at  90  days,  with  12  per  cent  interest  per  an- 
num from  its  maturity,  for  money  loaned  by  said  E.  A.  Barber 
&  Co.  to  said  E.  S.  Robbins  and  Mary  J.  Robbins.  A  copy 
of  said  note  is  attached  to  the  petition  of  said  plaintiffs  and 
marked '  Exhibit  A.'  And  to  secure  the  payment  of  said  note, 
said  E.  S.  Robbins,  on  the  23d  day  of  July,  1887,  executed 
and  delivered  his  chattel  mortgage  of  that  date  to  said  E.  A. 
Barber  &  Co.  upon  the  following-described  personal  property, 
to  wit:  395  head  of  cattle,  of  all  ages,  from  calves  up;  250 
bead  of  hogs,  of  all  ages;  being  the  first  chattel  mortgage 
mentioned  in  said  petition,  and  the  same  chattel  mortgage  of 
which  *  Exhibit  B'  attached  to  said  petition  is  a  copy.  Said 
mortgage  was  duly  filed  in  the  office  of  the  roister  of  deeds 
ID  Allen  county,  Kansas,  and  duly  entered  on  the  records  of 
chattel  mortgages  on  the  25th  day  of  July,  1887,  at  7:15 
o'clock  A.  M.  At  the  time  said  chattel  mortgage  was  executed 
and  delivered,  on  July  23,  1887,  said  E.  S.  Robbins  owned 
and  had  in  his  possession  on  his  farm  described  in  the  forego- 
ing first  finding  of  fact  between  300  and  350  head  of  cattle 
of  different  ages,  from  calves  up;  and  about  200  head  of  hogs 
of  all  sizes  and  ages,  from  suckling  pigs  up  to  18  months 
old ;  the  exact  number  of  said  cattle  and  hogs,  or  of  either, 
the  evidence  does  not  disclose.  Said  cattle  consisted  of  cows 
of  various  ages,  and  heifers  and^  steers  one  and  two  years 
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old,  and  calves  of  various  ages.  There  were  no  other  cattle 
or  hogs  owned  by  said  E.  8.  Bobbins,  or  on  said  farm,  od 
July  23,  1887.  There  is  now  due,  with  interest  computed 
to  July  6,  1888,  to  said  E.  A.  Barber  &  Co.  from  said  E.  8. 
Bobbins  and  Mary  J.  Bobbins,  on  said  note,  the  sum  of 
$4,380.  Said  mortgage  was  taken  and  received  in  good  faith 
by  said  E.  A.  Barber  &  Co.,  and  without  any  actual  notice 
or  knowledge  on  their  part  that  any  person  other  than  said 
E.  S.  Bobbins  had  or  claimed  any  interest  in  or  lien  upon  any 
of  said  stock. 

"7.  On  the  9th  day  of  August,  1887,  for  the  purpose  of 
securing  the  payment  of  the  note  mentioned  and  described  in 
the  foregoing  sixth  finding  of  fact,  said  E.  S.  Bobbins  ezecoted 
and  deliver^  his  chattel  mortgage  to  said  E.  A.  Barber  & 
Co.  upon  the  following  personal  property,  to  wit:  5  mules 
about  15^  hands  high,  bought  of  David  By  rum,  and  known 
as  the  'Byrum  mules,'  three  and  four  years  old;  20  head  of 
mares,  bought  of  George  Millen,  and  known  as  the  'Milleo 
mares,'  branded  on  the  left  hip  with  a  brand,  and  their  in- 
crease for  1887,  both  colts  foaled  and  to  be  foaled,  also  their 
increase  for  1888;  4  head  of  mares,  for  which  I  traded  with 
J.  B.  Charles,  and  known  as  the '  Charles  mares,'  and  their  in- 
crease for  1888 ;  3  head  of  yearling  heifers,  bought  of  Charles 
Baland ;  1  yearling  heifer,  bought  of  J.  M .  Atwood ;  1  steer 
calf,  bought  of  N.  Piatt;  26  calves  (steers  and  heifers),  bought 
of  S.  J.  Stewart  during  the  spring  and  summer  of  1887;  160 
head  of  hogs,  more  or  less,  and  tneir  further  increase,  being 
all  the  hogs  I  now  have  on  my  place  after  deducting  140  head 
heretofore  mortgaged  to  8.  A.  Brown  &  Co. ;  all  my  farming 
utensils  and  tools  of  every  kind,  character,  and  description, 
including  wagons,  buggies,  carriages,  plows,  cultivators,  har- 
rows, rakes,  mowing  and  reaping  machines,  stacking  apparatus, 
and  harness  and  tackle  of  all  kinds;  5  head  of  thoroughbred 
short-horn  bulls,  from  one  to  four  years  old;  1  large  red  cow, 
bought  of  J.  H.  Dayton,  and  known  as  the  ^  Wilcox  cow,'  and 
her  calf  for  1887,  and  also  the  calf  she  may  have  in  1888;  5 
cows  bought  of  D.  P.  Druning  and  their  calves  for  1887  and 
1888 ;  1  cow  bought  of  Doctor  Henry ;  14  head  of  colts  foaled 
from  my  mares  for  the  year  1887,  and  all  the  colts  my  mares 
may  have  for  1888;  8  head  of  2-year-old  colts  coming  three 
next  spring,  all  geldings;  2  yearling  (past)  colts  I  got  of 
Captain  Whitaker,  one  a  horse  colt  and  one  a  mare  colt;  and 
all  the  calves  calved  by  my  cows  prior  to  April  15,  1887; 
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being  the  seoood  chattel  mortgage  meDtioned  in  the  petition 
of  said  plaintiffs,  £.  A.  Barber  &  Co.,  and  the  same  chattel 
mortgage  of  which  'Exhibit  C^  attached  to  said  petition  is  a 
copy.    Said  mortgage  was  duly  filed  in  the  office  of  the  regis- 
ter of  deeds  in  Allen  county,  Kansas,  and  duly  entered  on  the 
records  of  chattel  mortgages  on  the  11th  day  of  August,  1887. 
At  the  time  said  chattel  mortgage  was  executed  and  delivered 
said  E.  S.  Robbins  had  in  his  possession  on  his  farm  described 
in  the  foregoing  first  finding  of  fact  and  owned  about  200 
head  of  hogs,  of  all  ages  and  sizes,  subject  to  such  lien  as  at- 
tached to  140  thereof  by  virtue  of  the  mortgage  mentioned  in 
the  foregoing  fifth  finding  as  executed  on  June  21,  1887,  and 
subject  also  to  such  lien,  if  any,  as  attached  to  said  200  head 
of  hogs  by  virtue  of  the  mort«ige  mentioned  in  the  foregoing 
sixth  finding  as  executed  July  23,  1887;  (said  200  head  of 
hogs  were  the  same  hogs  and  pigs  mentioned  in  said  sixth 
finding.)     And  also  had  in  his  possession  on  said  farm  and 
owned  said  5  Byrum  mules;  18  mares  and  1  horse  bought  of 
George  Millen,  known  as  the  'Millen  mares,'  branded  on  the 
left  hip  with  a  brand ;  and  2  Texas  colts,  the  increase  of  two 
of  those  mares  for  1887;  said  4  mares  known  as  the  'Charles 
mares;'  1' steer  calf  bought  of  N.  Piatt;  1  steer  calf  bought  of 
J.  H.  Atwood;  26  calves  (steers  and  heifers)  bought  of  8.  J. 
Stewart  during  the  spring  and  summer  of  1887;  4  wagons; 
4  mowers;  1  rake;  1  reaper;  5  cultivators;  7  plows;  3  har- 
rows; 1  wheat  drill;  1  com  planter;  1  stalk  cutter;  2  bug- 
gies; 1  carriage;  6  set  of  harness;  5  thoroughbred  short-horn 
bolls  from  one  to  four  years  old ;  1  large  red  cow,  bought  of 
J.  H.  Dayton,  and  known  as  the  'Wilcox  cow,'  and  her  calf 
fpr  1887  (a  red  bull  calf);  6  cows  bought  of  D.  P.  Druning, 
and  their  5  calves  for  1887;  1  cow  bought  of  Doctor  Henry; 
12  Dative  colts  foaled  from  said  E.  S.  i^bbins's  mares,  1887; 
7  two-year-old  colts  past,  geldings ;  2  yearling  colts  past,  one  a 
horse  oolt,  and  the  other  a  mare  colt,  bought  of  Captain  Whit- 
aker;  and  5  calves  calved  by  said  £.  S.  Kobbins's  cows  prior 
to  April  15,  1887.     Since  August  9,  1887,  four  more  Texas 
oolts  have  been  foaled  by  said*  Millen  mares.     All  of  said 
cattle  hereinbefore  mentioned  in  this  finding  as  being  owned 
by  and  in  possession  of  said  E.  S.  Kobbins  on  said  farm  on 
Au^st  9,  1887,  was  owned  by  him  and  in  his  possession  on 
said  farm  on  July  23,  1887,  and  was  included  in  and  subject 
to  the  lien  of  said  mortgage  of  July  23,  1887. 

'^  8.  On  the  9th  day  of  August,  1887,  for  the  purpose  of 
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further  securing  the  payment  of  the  note  mentiooed  and  de- 
scribed in  the  forgoing  sixth  finding,  said  E.  S.  Robbins  exe- 
cuted and  delivered  his  chattel  mortgage  to  said  E.  A.  Barber 
&  Co.  upon  the  following  personal  property,  to  wit :  8  mares 
and  geldings,  all  ages  (horses);  100  head  of  yearling  steers 
and  heifers,  fat,  93  cows,  all  ages,  and  their  increase,  held  on 
my  farm  i^  miles  northeast  of  Humboldt;  also  25  head  of 
horses,  mares,  and  geldings,  all  ages ;  8  yearling  colts ;  14  work 
mules,  all  ages;  90  head  of  yearlings;  80  head  of  cows,  all 
ages,  and  their  increase;  70  head  of  steers  and  heifers  coming 
two  years  old;  1  jack  and  2  mules;  2  mules  known  as  the 
*  Charles  mules,'  one  a  dark  bay  eight  years  old,  named  *  Jack,' 
and  one  a  dark  brown  nine  years  old,  named  *Pete;'  and  140 
head  of  hogs,  weight  225  lbs.  each.  Also  all  my  feed,  whether 
in  the  stack,  mow,  crib,  bin,  shock,  or  standing  in  the  field, 
whether  on  my  home  place,  or  on  the  Stewart,  Tibbets,  Hil- 
lard,  Amos  and  Turner  places;  being  the  third  chattel  mort- 
gage mentioned  in  the  petition  of  said  plaintiffs,  E.  A.  Barber 

6  Co.,  and  the  same  chattel  mortgage  of  which  'Exhibit  D' 
attached  to  said  petition  is  a  copy.  Said  mortgage  was  duly 
filed  in  the  office  of  the  register  of  deeds  of  Allen  county, 
Kansas,  and  duly  entered  on  the  records  of  chattel  mortgages 
on  the  13tli  day  of  August,  1887,  at  8  o'clock  a.  m.  At  the 
time  said  chattel  mortgage  was  executed  and  delivered  said 
E.  S.  Robbins  had  in  his  possession  on  his  farm  described  in 
the  foregoing  first  finding  and  owned  about  200  head  of  hogs 
of  all  ages  and  sizes,  being  the  same  h(^  and  subject  to  the 
same  liens  as  found  and  determined  in  the  next  preceding  (sev- 
enth) finding;  and  also  1  jack,  and  2  mules  known  as  the 'Charles 
mules,'  one  a  dark  bay  eight  years  old,  named  'Jack,'  and  one 
a  dark  bay  nine  years  old,  named  'Pete,'  subject  to  the  lien  of 
the  mortgage  mentioned  in  the  foregoing  fifth  finding  of  fiiot 
as  executed  June  21, 1887;  and  also  the  following  cattle,  sub- 
ject to  the  lien  of  the  mortgage  mentioned  in  the  forgoing 
sixth  finding  of  fact  as  executed  on  July  23,  1887,  to  wit: 
120  head  of  cows;  about  90  head  of  steers  and  heiferSy  one 
and  two  years  old ;  and  quite  a  number  (the  exact  number 
cannot  be  determined  from  the  evidence)  of  calves,  the  increase 
of  said  120  cows;  and  also  7  work  mules,  in  addition  to  the 
5  Byrum  mules  mentioned  in  the  foregoing  seventh  finding; 

7  two-year-old  colts;  10  yearling  colts,  including  said  Whit- 
aker  colts;  and  1  horse  and  43  mares,  including  the  Millen. 
horse  and  mares  and  Charles  mares  mentioned  in  the  forego- 
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ing  seventh  finding;  and  there  is  nothing  in  said  mortgage, 
of  which  said  *  Exhibit  D'  attached  to  said  petition  isacopy^ 
from  which  the  particular  8  yearling  colts,  or  the  8  mares  and 
geldings,  all  ages  ( horses),  or  the  25  head  of  horses,  mares  and 
geldings  (all  ages),  can  be  identified  or  determined.  Whether 
or  not  the  mules  hereinbefore  mentioned  in  this  finding  include 
the  two  Barrack  man  mules  mentioned  in  the  foregoing  third 
finding,  there  is  no  evidence ;  neither  is  there  any  evidence  as 
to  the  feed  on  hand  August  9,  1887. 

"9.  On  the  4th  day  of  August,  1887,  said  E.  S.  Bobbins 
executed  and  delivered  to  said  S.  A.  Brown  &  Co.  his  prom- 
issory note  of  that  date  for  $500,  at  five  months,  with  12  per 
cent  interest  per  annum  from  date,  for  money  loaned  by  said 
S.  A.  Brown  &  Co.  to  said  E.  S.  Bobbins;  being  the  fifth 
note  mentioned  and  copied  in  the  answer  of  said  defendants 
8.  A.  Brown,  F.  E.  Parrish,  and  T.  W.  Phelps;  and  to  secure 
the  payment  of  said  note  said  E.  S.  Bobbins,  on  the  4th  day 
of  August,  1887,  executed  and  delivered  his  chattel  mortgage 
of  that  date  to  said  8.  A.  Brown  &  Co.  upon  the  following 
personal  property,  to  wit:  All  of  the  crops  or  hay,  either  on 
band  or  grown  and  harvested  on  his  home  place,  and  on  the 
fieirms  of  Stewart,  Millard,  Tibbets,  and  Amos — those  are  leased 
by  me,  E.  8.  Bobbins;  being  the  fifth  chattel  mortgage  men- 
tioned in  said  answer,  and  the  same  chattel  mortgage,  verified 
as  aforesaid,  of  which  ^Exhibit  E'  attached  to  said  answer  is  a 
copy.  Said  mortgage  was  duly  filed  in  the  office  of  the  rois- 
ter of  deeds  in  Allen  county,  Kansas,  and  duly  entered  on  the 
records  of  chattel  mortgages  on  the  5th  day  of  August,  1 887, 
at  8  o'clock  A.  M.  The  evidence  does  not  disclose  what  crops 
or  hay  was  on  hand  and  covered  by  said  mortgage,  but  the  ex- 
act quantity,  whatever  it  was,  was  all  consumed  by  said  E.  8. 
Bobbins  in  feedine  his  stock  before  January  2,  1888. 

"10.  On  the  4th  day  of  August,  1887,  the  said  E.  8.  Bob- 
bins executed  and  delivered  his  chattel  mortgage  to  said  8.  A. 
Brown  &  Co.  upon  the  following  personal  property,  to  wit : 
AJl  of  the  crops  and  hay  belonging  to  said  first  party,  either 
erowing  or  made  and  harvested,  situated  on  said  first  party's 
home  place,  and  the  Stewart  farm,  the  Tibbets  farm,  the 
Millard  farm,  the  Amos  farm ;  being  the  sixth  chattel  mort- 
gage mentioned  in  the  answer  of  said  8.  A.  Brown,  F.  E. 
Parish,  and  T.  W.  Phelps,  and  the  same  chattel  mortgage  of 
# which  'Exhibit  F'  attached  to  said  answer  is  a  copy.  Said 
mortgage  was  duly  filed  and  entered  on  the  records  of  chattel 
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mortgages  in  the  office  of  the  roister  of  deeds  in  Allen  ooanty, 
Kansas,  on  the  5th  day  of  August,  1887,  at  8  o'clock  A.  M. 
The  evidence  did  not  disclose  the  amounts  or  quantity  of  said 
crops  or  hay  covered  by  said  mortgage,  but  did  disclose  that, 
whatever  that  amount  or  quantity  was,  it  was  all  consumed 
by  said  £.  S.  Erobbins  in  feeding  his  stock  prior  to  January 
2,  1888. 

"11.  On  the  9th  day  of  January,  1888,  said  E.  S.  Rob- 
bins  executed  and  delivered  to  said  S.  A.  Brown  &  Co.  his 
promissory  note  of  that  date  for  ^00,  at  90  days'  time,  with 
12  percent,  interest  per  annum  from  date;  being  the  sixth 
note  mentioned  and  copied  in  the  answer  of  said  S.  A.  Brown, 
F.  E.  Parrish,  and  T.  W.  Phelps;  and  to  secure  the  payment 
of  said  note  said  E.  S.  Bobbins,  on  the  9th  day  of  January, 
1888,  executed  and  delivered  his  chattel  mortgage  of  that 
date  to  said  S.  A.  Brown  &  Co.  upon  the  following  personal 
property,  to  wit:  1  stallion,  10  years  old,  blind  in  right  eye, 
named  'Victor  Hugo;'  1  stallion,  sorrel  stallion,  10  years  old, 
blind  in  right  eye,  named  *Ned;'  2  bay  mares,  one  eight  years 
old  and  one  10  years  old,  named  'Mollie'  and  'Sofie,'  being 
the  same  I  bought  of  Charles  Englehardt;  1  sorrel  mare, 
eight  years  old,  bought  of  Ben.  Turner,  named  '  Jule;'  bein^ 
the  seventh  chattel  mortgage  mentioned  in  said  answer,  and 
the  same  chattel  mortgage  of  which  'Exhibit  6'  attached  to 
said  answer  is  a  copy.  Said  mortgage  was  duly  filed  and  en- 
tered on  the  records  of  mortgages  in  the  office  of  the  register 
of  deeds  in  Allen  county,  Kansas,  on  the  9th  day  of  January, 
1888.  At  the  time  said  chattel  mortgage  was  executed  and 
delivered,  said  E.  S.  Bobbins  had  in  his  possession  on  his  ftrm 
described  in  the  foreeoing  first  finding  and  owned  all  of  the 
stock  described  in  said  last  mortgage;  but  owned  said  stallion 
10  years  old,  blind  in  right  eye,  named  'Victor  Hugo;'  2  bay 
mares,  one  eight  years  old  and  one  10  years  old,  named  '  Mollie' 
and  'Sofie,'  being  the  same  I  bought  of  Charles  Englehardt, 
subject  to  the  lien  of  the  mortgage  mentioned  in  the  twelfth 
finding  of  fact  hereinafter  as  executed  February  21, 1887;  and 
owned  said  sorrel  stallion  10  years  old,  blind  in  left  eye,  named 
'Ned;'  1  sorrel  mare  eight  years  old,  bought  of  Ben.  Tomer, 
named  '  Jule,'  subject  to  the  lien  of  mortgage  mentioned  in 
the  thirteenth  finding  of  fact  in  this  report  as  executed  Oc- 
tober 11,  1887. 

'^12.  On  the  21st  day  of  February,  1887,  the  said  E.  S. 
Bobbins  executed  and  delivered  his  two  promissory  notes  of 
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that  date  to  one  Paul  Fisher^  one  for  $170,  at  one  year,  with 
10  per  cent,  interest  per  annum  from  date,  and  it  not  paid 
when  due,  interest  to  draw  12  per  cent,  interest  per  annum 
from  maturity,  and  the  other  for  $150,  at  eight  months,  with 
10  per  cent  interest  per  annum  from  date,  and  if  not  paid  at 
maturity,  interest  to  draw  12  per  cent,  from  maturity;  being 
the  seventh  and  eighth  notes  mentioned  and  copied  in  the 
answer  of  said  S.  A.  Brown,  F.  E.  Parish,  and  T.  W.  Phelps; 
and  to  secure  the  payment  of  said  two  notes  said  £.  S.  bob- 
bins executed  and  delivered  his  chattel  mortgage,  and  dated 
on  the  2l8t  day  of  February,  1887,  to  said  Paul  Fisher,  upon 
the  following  personal  property,  to  wit:  '1  dark  bay  stal- 
lion, nine  years  old  this  spring,  blind  in  right  eye,  named 
'Victor  Hugo;'  2  bay  mares  known  as  the  'Englehardt 
mares;'  being  the  eighth  chattel  mortga^  mentioned  in  said 
answer,  and  the  same  chattel  mortgage  of  which  *  Exhibit  H' 
attached  to  said  answer  is  a  copy.  Said  mortgage  was  duly 
filed  and  entered  on  the  reconls  of  chattel  mortgages  in  the 
office  of  the  register  of  deeds  in  Allen  county,  Kansas,  on  the 
2d  day  of  March,  1887,  at  11  o'clock  a.  m.  At  the  time  said 
chattel  mortgage  was  executed  and  delivered,  said  E.  S.  Rob- 
bins  owned  and  had  in  his  possession  on  his  farm  described 
in  the  foregoing  first  finding  of  fact  the  personal  property 
and  stock  mentioned  and  described  in  said  mortgage,  and  said 
property  was  the  only  property  of  that  description  owned  by 
or  in  possession  of  said  E.  8.  Robbins.  Before  the  com- 
mencement of  this  action  said  Fisher,  for  a  valuable  consid- 
eration, transferred  said  two  notes  and  said  mortgage  to  said 
8.  A.  Brown  &  Co.,  and  they  are  the  owners  thereof. 

"  13.  On  the  11th  day  of  October,  1887,  said  E.  S.  Robbins 
executed  and  delivered  his  promissory  note  of  that  date  to 
one  Paul  Fisher  for  $105,  at  30  days,  with  12  per  cent,  in- 
terest per  annum  from  date,  and  if  not  paid  when  due,  inter- 
est to  bear  12  per  cent,  from  maturity;  being  the  ninth  note 
mentioned  and  copied  in  the  answer  of  said  8.  A.  Brown,  F.  E. 
Parish,  and  T.  W.  Phelps;  and  to  secure  the  payment  of  said 
note  said  E.  8.  Robbins  executed  and  delivered  his  chattel 
mortgage  of  that  date  to  said  Paul  Fisher  upon  the  following 
personal  property,  to  wit:  1  sorrel  stallion,  age  nine  years, 
called  *Ned,'  and  1  sorrel  mare,  age  eight  years,  called  '  Jule;' 
said  team  known  as  the  'Turner  team;'  being  the  ninth  chat- 
tel mortgage  mentioned  in  said  answer,  and  the  same  chattel 
mortgage  of  which  'Exhibit  F'  attached  to  said  answer  is 
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a  copy.  Said  mortgage  was  duly  filed  and  entered  on  the  rec- 
ords of  chattel  mortgages  in  the  office  of  the  register  of  deeds 
of  Allen  county,  Kansas,  on  the  13th  day  of  October,  1887, 
at  8  o'clock  A.  M.  At  the  time  said  chattel  mortgage  was  exe- 
cuted and  delivered,  said  E.  S.  Robbins  had  in  his  possession 
on  his  farm  described  in  the  foregoing  first  finding  of  fact 
and  owned  all  of  the  stock  and  property  described  in  said 
mortgage,  and  said  stock  and  personal  property  was  the  only 
stock  and  property  of  that  description  in  possession  of  or 
owned  by  said  E.  S.  Robbins  at  the  time  said  mortgage  was 
executed  and  delivered.  Before  the  commencement  of  this 
action  said  Fisher,  for  a  valuable  consideration,  transferred 
said  note  and  mortgage  to  said  S.  A.  Brown  &  Co.,  and  they 
have  ever  since  said  transfer  been  the  owners  thereof. 

"14.  On  the  10th  day  of  September,  1887,  said  E.  A.  Bar- 
ber  &  Co.,  by  written  instrument  of  that  date,  released  125 
head  of  hogs  from  the  lien  of  the  mortgage  mentioned  in  the 
foregoing  sixth  finding,  but  what  particular  125  head  does 
not  more  definitely  appear. 

"15.  On  the  23d  day  of  July,  1887,  said  E.  S.  Robbins 
had  in  his  possession  on  his  farm  described  in  the  forcing 
first  finding  and  owned  21  head  of  calves,  the  increase  for 
1887  of  the  cows  mentioned  in  the  mortgage  executed  April 
15,  1887,  as  described  in  the  foregoing  fourth  finding. 

"16.  On  the  2d  day  of  January,  1888,  said  S.  A.  Brown 
&  Co.,  with  the  consent  of  said  E.  8.  Robbins,  took  possession, 
under  the  chattel  mortgages  mentioned  in  the  foregoing  second, 
third,  fourth  and  fifth  findings,  of  the  following-described 
personal  property,  and  purchased  of  said  E.  S.  Robbins,  and 
Kept,  retained  and  applied  the  same  as  a  payment  upon  the 
several  notes  and  chattel  mortgages  mentioned  in  said  second, 
third,  fourth  and  fifth  findings,  at  prices  then  agreed  upon  by 
and  between  said  S.  A.  Brown  &  Co.  and  E.  S.  Robbins;  and 
ever  since  said  2d  day  of  January,  1888,  said  Brown  &  Ca 
have  had,  kept,  and  detained,  and  now  have  said  personal 
property,  to  wit:  118  head  of  cows;  88  head  of  steers  and 
heifers,  most  of  which  were,  at  the  time,  two  years  old  past, 
and  a  few  nearly  two  years  old;  113  head  of  calves;  19  head 
of  mares;  8  head  of  two-year-old  colts  (geldings);  9  head  of 
yearling  colts;  10  head  of  suckling  (horse)  colts;  2  head  of 
suckling  (mule)  colts;  7  head  of  work  mules;  1  jack;  and  80 
head  of  hogs  and  pigs  of  all  ages.  Afterward,  and  between 
January  2,  1888,  and  the  commencement  of  this  action,  said 
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BrowD  &  Co.,  with  the  oousent  of  said  E.  S.  Robbins,  took 
possession  of  the  following  personal  property,  to  wit :  3  mares 
and  2  stallions,  under  the  chattel  mortgages  set  out  and  described 
in  the  forgoing  eleventh,  twelfth  and  thirteenth  findings,  and 
have  kept  them  ever  since.     Said  Brown  &  Co.  removed  from 
the  farm  described  in  the  foregoing  first  finding  all  the  stock 
and  property  hereinbefore  mentioned  in  this  finding  between 
January  2,  1888,  and  the  commencement  of  this  action,  and 
have  kept  and  detained  all  of  said  property  away  from  said 
farm  ever  since  such  removal.     On  the  2d  day  of  January, 
1888,  the  fair  and  reasonable  market  value  upon  said  farm  of 
said  personal  property  was  and  ever  since  has  been  as  fol- 
lows, viz.:  Said  118  cows,  worth  $13  per  head;  said  88  head 
of  steers  and  heifers,  worth  $10.50  per  head;  said  113  calves, 
worth  $6.50  per  head;  said  19  mares,  worth  $50  per  head; 
said  8  two-year-old  colts  (geldings),  worth  $60  each;  said 
9  yearling  colts,  worth  $35  per  head;  said  12  suckling  colts, 
worth  $25  per  head;  said  7  mules,  worth  $75  per  head;  and 
said  80  head  of  hogs  and  pigs  were  worth  $500;  said  3  head 
of  mares,  worth  $50  per  head ;  no  evidence  as  to  the  value  of 
said  jack  and  2  stallions.     One  of  said  stallions  is  the  same 
mentioned  in  the  mortgage  of  February  21,  1887,  to  Paul 
Fisher,  described  in  the  foregoing  twelfth  finding;  and  the 
other  stallion  is  the  same  described  and  included  in  the  mort- 
gage of  October  11,  1887,  to  Paul  Fisher,  mentioned  in  the 
foregoing  thirteenth  finding;  and  2  of  said  3  head  of  mares 
are  the  same  mares  described  and  included  in  said  mortgage 
of  February  21, 1887,  to  said  Fisher;  and  the  other  of  said  3 
mares  is  the  same  described  and  included  in  said  mortgage  of 
October  11,  1887,  to  said  Fisher;  and  said  3  head  of  mares 
and  said  2  stallions  are  the  same  described  and  included  in  the 
chattel  mortgage  of  January  9,  1888,  mentioned  in  the  fore- 
going eleventh  finding;  and  said  jack  is  the  same  described 
ID  the  .chattel  mortgage  of  March  15,  1887,  mentioned  in  the 
foregoing  third  finding;  and  2  of  said  7  head  of  work  mules 
are  the  same  included  and  described  as  the  ^Charles  mules'  in 
the  mortgage  of  June  21,  1887,  mentioned  in  the  foregoing 
fifth  findmg.     All  of  said  cows,  steers,  heifers  and  calves  were 
^e  same  cattle  owned  by  and  in  possession  of  said  £.  S.  Rob- 
bios  on  his  said  farm  on  July  23,  1887,  as  found  in  the  fore- 
going sixth  finding,  except  a  few  of  said  calves  that  were  calved 
by  said  cows  suteequently  to  July  23,  1887.     Whether  any 
of  said  80  head  of  hogs  and  pigs  are  the  same  mentioned  as 
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small  pigs  in  the  forgoing  fifth  finding  cannot  be  determined 
from  the  evidence;  but  said  80  head  are  the  residue  of  the  lot 
of  hogs  on  said  farm  June  21,  1887,  and  their  increase  since 
said  time,  and  such  portion  of  the  said  80  head  as  were  in  life 
August  9, 1887,  were  on  said  farm  on  said  9th  day  of  August, 
1887.  Said  7  head  of  work  mules  does  not  include  the  Bar- 
rackman  mules  mentioned  in  the  forgoing  third  finding. 
With  the  exception  of  such  of  said  80  head  of  hogs  and  pigs 
as  may  have  been  pigged  since  August  9,  1887,  if  any,  all  of 
said  stock  was  in  said  E.  S.  Robbins's  possession  on  said  farm 
on  August  9,  1887,  at  the  time  of  the  execution  and  delivery 
of  the  two  mortgages  of  that  date  hereinbefore  mentioned  in 
this  report  But  what  portion  of  said  property  was  owned 
by  or  in  possession  of  said  E.  S.  Robbins  on  said  farm  on 
January  13,  1887,  or  April  16, 1887,  cannot  be  definitely  de- 
termined. One  of  said  8  head  of  two-year-old  colts  (geldings) 
and  one  of  said  9  head  of  yearling  colts  are  the  same  2  colts 
mentioned  in  the  foregoing  seventh  finding  as  bought  of  Cap- 
tain Whitaker;  21  head  of  said  calves  are  the  increase  of  said 
cows  before  April  15, 1887,  and  92  head  of  said  calves  are  the 
calves  calved  aft^er  April  15, 1887,  by  said  cows  owned  by  and 
in  the  possession  of  said  E.  S.  Robbins  on  said  farm  July  23, 
1887. 

''17.  Before  the  commencement  of  this  action,  and  after 
the  removal  of  the  property  mentioned,  and  as  stated  in  the 
next  preceding  finding,  said  E.  A.  Barber  &  Co.  demanded 
said  property  of  and  from  said  S.  A.  Brown  &  Co.  under  the 
chattel  mortgages  of  which  '  Exhibits  B,  C  and  D'  attached  to 
plaintiffs'  petition  are  copies ;  but  said  S.  A.  Brown  &  Co.  re- 
fused to  return  or  deliver  up  said  property  or  any  of  it  to  said 
E.  A.  Barber  &  Co. 

"  18.  The  written  contract  of  which  '  Exhibit  A'  attached  to 
the  answer  of  E.  S.  Robbins  is  a  copy  expresses  all  that  said 
plaintiffs  agreed  or  promised  to  do  in  consideration  of  the  exe- 
cution of  the  chattel  mortgages  on  August  9,  1887,  as  found 
in  the  foregoing  seventh  and  eighth  findings;  and  there  was 
no  other  or  additional  or  different  agreement,  either  written 
or  verbal,  entered  into  either  before  or  at  the  time  of  their 
execution  and  delivery,  as  a  consideration  therefor,  except  as 
stated  in  said  written  contract  and  chattel  mortgages.  Said 
E.  S.  Robbins  failed  and  n^lected  to  comply  with  the  terms, 
provisions  and  conditions  of  said  written  contract  on  his  part 
required  to  be  performed.     The  assignments  of  the  policies  of 
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insaranoe  mentioned  in  said  answer  were  not  made,  nor  was 
the  real-estate  mortgage  of  which  '  Exhibit  B'  attached  to  said 
answer  is  a  copy  executed  or  delivered  under  or  in  pursuance 
of  said  written  contract;  but  said  policies  were  assigned  and 
said  real-estate  mortgage  was  executed  and  delivered  under 
and  in  pursuance  of  another  and  different  agreement,  entered 
into  by  and  between  said  E.  S.  Robbins  and  Mary  J.  Robbins 
and  said  E.  A.  Barber  &  CJo.,  on  September  10,  1887,  and 
subsequently  to  the  execution  of  said  contract  of  which  said 
^  Exhibit  A'  is  a  copy.  As  a  part  of  said  agreement  of  Septem- 
ber 10,  1887,  said  E.  A.  Barber  &  Co.  agreed  to  extend  the 
time  of  payment  of  the  $4,000  note  sued  on  in  this  action, 
and  also  a  large  amount  of  other  indebtedness  then  owing  by 
said  E.  S.  Robbins  and  Mary  J.  Robbins  to  said  plaintiffs 
from  time  to  time,  not  exceeding  two  years,  upon  certain  con- 
ditions. Said  plaintiffs  did  not  at  any  tiitae,  either  by  said 
agreement  or  any  other,  waive  or  release  their  right  under  said 
chattel  mortgages  mentioned  in  the  foregoine  sixth,  seventh 
and  eighth  findings  to  declare  said  note  due  and  take  possession 
of  the  property  described  in  said  mortgages  at  any  time,  accord- 
ing to  the  terms  of  said  chattel  mortgages.  Said  E.  S.  Rob- 
bins having  sold,  disposed  of  and  parted  with  the  possession 
of  a  lai^  portion  of  the  property  covered  by  and  described 
and  included  in  said  chattel  mortgages,  and  having  allowed  and 
permitted  said  property  to  be  taken  and  removed  from  his 
farm  described  in  the  foregoing  first  finding,  the  said  plain- 
tiffs had  a  rieht  to  and  did  deem  themselves  insecure  on  said 
note,  and  had  a  right  to  and  did  declare  said  note  due  before 
the  commencement  of  this  action,  and  had  a  right  to  take  pos- 
session of  said  property.  Said  plaintiffs  have  not  declared 
said  indebtedness,  other  than  said  note,  due;  and  the  consider- 
ation for  the  execution  of  said  chattel  mortgages  of  August  9, 
1887,  and  of  said  real-estate  mortage,  and  of  said  assigments 
of  said  policies,  or  any  of  them,  has  not  failed. 

**  19.  On  the  2d  day  of  January,  1888,  said  E.  S.  Robbins 
placed  in  the  possession  of  the  defendant  L.  Alderman,  who 
was  then  engaged  in  feeding  and  caring  for  horses,  cattle,  and 
other  live  stock,  the  following  personal  property,  being  a  por- 
tion of  the  same  property  described  and  included  in  the  mort- 
gages mentioned  in  the  foregoing  seventh  and  eighth  findings 
as  executed  on  August  9, 1887,  to  wit:  1  mule  (Byrum  mule); 
1  horse (Millen  horse);  18  fMillen)  mares;  6  colts  from  said 
18  mares;  5  thoroughbred  snort-horn  bulls;  3  mares  (known 
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as  the  'Charles  mares ' ) ;  30  head  of  calves,  and  9  head  of  cows, 
under  a  contract  and  agreement  with  said  Alderman  to  be  fed 
and  cared  for;  and  said  Alderman  has  fed,  kept  and  cared  for 
said  stock  ever  since  said  2d  day  of  January,  1888,  under  said 
contract  and  agreement,  and  still  has  possession  thereof,  except 
one  of  said  9  cows,  which  died  in  the  spring  of  1888,  being 
the  same  cow  described  as  the  '  Wilcox  cow^  in  the  mortgage 
mentioned  in  ^he  foregoing  seventh  finding.  Said  Alderman 
took  care  of  and  fed  said  stock  from  January  2,  1888,  until 
April  1,  1888,  and  has  pastured  the  same  ever  since  April  1, 
1888,  and  is  still  pasturing  the  same,  except  said  cow  known 
as  the  '  Wilcox  cow,'  and  4  of  said  mares  which  died  some 
time  in  the  spring  of  1888  (the  exact  time  did  not  definitely 
appear  from  the  evidence).  The  feeding  and  keeping  said  stock 
as  aforesaid  from  January  2, 1888,  to  April  1, 1888,  was  fairly 
and  reasonably  worth  $1.40  per  month  per  head  for  said  mares, 
horses,  mules,  and  cows;  and  70  cents  per  month  per  head  for 
said  colts  and  calves;  and  $2  per  mouth  per  head  for  said 
bulls;  and  the  pasturing  of  said  stock  as  aforesaid  from  April 
1, 1888,  to  the  date  of  the  filing  of  this  report,  was  and  is  fairly 
and  reasonably  worth  50  cents  per  head  per  month  for  said 
mares,  horses,  mules,  cows,  and  bulls,  and  26  cents  per  head 
per  month  for  said  colts  and  calves.  There  is  now  due  from 
said  E.  S.  Robbins  to  said  Alderman  for  said  feeding,  keeping 
and  pasturing  to  July  6,  1888,  the  sum  of  $320,  and  no  part 
of  said  sum  has  been  paid ;  nor  has  said  sum  nor  any  part 
thereof  been  tendered  to  said  Alderman,  either  by  said  plain- 
tiSs  or  any  other  person.  Said  stock  hereinbefore  mentioned 
in  this  finding  is  not,  nor  is  any  part  of  it,  the  same  stock 
mentioned  in  the  foregoing  sixteenth  finding  as  sold  and  de- 
livered to  said  S.  A,  Brown  &  CJo. 

^'20.  Said  L.  Alderman  performed  such  labor  in  feeding 
and  taking  care  of  the  live  stock  mentioned  in  the  forcing 
seventeenth  finding  subsequently  to,  January  2,  1888,  at  the 
request  of  said  S.  A.  Brown  &  Co.,  but  said  labor  was  per- 
formed by  said  Alderman  simply  as  the  servant  of  said  S.  A. 
Brown  &  Co. 

"21.  All  of  the  live  stock  sold  and  turned  over  to  said  S. 
A.  Brown  &  Co.  by  said  E.  S.  Robbins  on  January  2,  1888, 
as  found  in  the  sixteenth  finding,  was  taken  by  said  Brown  & 
Co.  at  the  aggregate  agreed  price  of  $5,800,  or  $5,900,  and 
applied  as  a  payment  on  the  notes  mentioned  in  the  second, 
third,  fourth  and  fifth  findings.     And  said  Brown  &  Co.  also 
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paid  the  additional  sum  of  $600  by  assuming  a  liability  of 
said  E.  S.  Erobbius  of  said  amount;  and,  except  as  affected  by 
the  facts  found  in  said  sixteenth  finding  and  hereinbefore  in 
tbia  finding,  the  amount  of  said  four  notes  and  the  interest 
thereon  is  still  a  subsisting  indebtedness  from  said  E.  S.  Rob- 
bins  to  said  Brown  &  Co.  The  three  mares  and  two  stallions 
turned  over  to  said  Brown  &  Co.  subsequently  to  January  2, 
1888,  as  found  in  said  sixteenth  finding,  are  held  by  said 
Brown  &  Co.  under  and  by  virtue  of  the  chattel  mortgages 
mentioned  in  the  eleventh,  twelfth  and  thirteenth  findings; 
and,  except  as  affected  by  the  facts  found  in  said  three  findings 
last  mentioned,  the  three  notes  mentioned  in  said  last  three 
mentioned  findings  are  still  a  subsisting  indebtedness  from 
said  E.  S.  Bobbins  to  said  8.  A.  Brown  &  Co/' 


'^1.  The  chattel  mortgage  mentioned  in  the  second  finding 
of  fact,  being  the  mortgage  of  which  '  Exhibit  A'  attached  to 
the  answer  of  8.  A.  Brown,  F.  E.  Parish  and  T.  W.  Phelps 
is  a  copy,  was  before,  on  and  during  the  23d  day  of  July,  1887, 
and  ever  since  has  been,  and  now  is,  void  and  invalid  as  to, 
against  or  affecting  the  said  plaintiffs,  E.  A.  Barber  &  Co., 
and  was  not  on  July  23,  1887,  has  not  been  since,  and  is  not 
now,  a  lien  upon  any  of  the  property  mentioned  in  either  the 
sixteenth  or  nineteenth  finding  of  &ct  in  this  report,  as  against 
said  plaintiffs. 

*'2.  The  chattel  mortgage  mentioned  in  the  third  finding 
of  fact,  being  the  mortgage  of  which  *  Exhibit  B'  attached  to 
the  answer  of  said  8.  A.  Brown,  F.  E.  Parish  and  T.  W. 
Phelps  is  a  copy,  is  a  good  and  valid  and  a  first  and  best  lien 
apon  the  live  stock  and  personal  property  described  in  said 
mortgage,  to  secure  the  sum  of  $525.50,  and  12  per  cent,  in- 
terest thereon  per  annum  from  June  13, 1887;  and  said  8.  A. 
Brown  &  Co.  are  rightfully  in  the  possession  of  said  live  stock 
and  personal  property  last  mentioned. 

^^3.  The  chattel  mortgage  mentioned  in  the  fourth  finding 
of  fact,  being  the  mortgage  of  which  ^Exhibit  C  attached  to 
the  answer  of  said  8.  A.  Brown,  F.  E.  Parish  and  T.  W. 
Pheipe  is  a  copy,  was  before,  on  and  during  the  23d  day  of 
July,  1887,  and  ever  since  has  been,  and  now  is,  void  and  in- 
valid as  to,  against  or  affecting  the  said  plaintiffs,  E.  A.  Bar- 
ber &  Co.,  and  was  not  on  July  23,  1887,  and  has  not  been 
since,  and  is  not  now,  a  lien  upon  any  of  the  personal  prop- 
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ertj  mentioDed  in  either  the  sixteenth  or  nineteenth  finding 
of  fact  in  this  report,  as  a^inst  said  plaintiffs. 

''4.  The  chattel  mortgage  mentioned  in  the  fifth  finding  of 
fact,  being  the  mortgage  of  which  'Exhibit  D'  attached  to  the 
answer  of  said  S.  A.  Brown,  F.  E.  Parish  and  T.  W.  Phelps 
is  a  copy,  is  a  good  and  valid  and  the  first  and  best  lien  upon 
the  two  mules  known  as  the  'Charles  mules/  and  the  'about 
and  not  exceeding  140  head  of  &Lt  hogs  of  all  ages,  from  small 
hogs  or  shoats  up  to  a  year  or  a  year  and  a  half  old,'  men- 
tioned in  the  fifth  finding  of  fact  in  this  report,  to  secure  the 
sum  of  $1,270.82,  and  interest  thereon  from  July  21,  1887, 
at  12  per  cent  per  annum. 

"  5.  The  note  mentioned  in  the  sixth  finding  of  fact  was 
due  at  the  commencement  of  this  action,  and  the  plaintiffs, 
E.  A.  Barber  &  Co.,  are  entitled  to  recover  of  and  from  the 
defendants  £.  S.  Robbins  and  Mary  J.  Bobbins  on  said  note 
the  sum  of  $4,380. 

"6.  The  chattel  mortgage  mentioned  in  the  sixth  finding 
of  fact,  being  the  mortgage  of  which  'Exhibit  B'  attached  to 
the  petition  of  said  plaintiffs,  E.  A.  Barber  &  Co.,  is  a  copy, 
was  on  the  23d  day  of  July,  1887,  ever  since  has  been,  and 
now  is,  a  good  and  valid  and  first  and  best  lien  upon  all  the 
cows,  heifers,  steers  and  calves  mentioned  in  the  said  sixth 
finding,  and  also  upon  all  the  'few  small  pigs'  mentioned  in 
the  fifth  finding  of  fact,  inferior  and  subject  to  the  mortgage 
mentioned  in  the  said  fifth  finding  of  fact  upon  the '  140  head 
of  hogs,  fat,'  mentioned  in  said  fifth  finding  of  fact  to  secure 
the  payment  of  the  sum  of  $4,000,  together  with  12  per  cent. 
interest  per  annum  thereon  from  October  21,  1887;  except, 
however,  that  the  lien  hereinbefore  mentioned  and  found  in 
favor  of  said  plaintiffs  in  this  conclusion  of  law  is  subject 
and  inferior  to  the  lien  mentioned  in  the  fift;eenth  conclosion 
of  law  in  favor  of  defendant  Alderman  upon  the  live  stock 
mentioned  in  the  nineteenth  finding  of  fact,  as  fed,  kept  and 
pastured  by  said  Alderman,  and  so  far  as  said  live  stock  last 
mentioned  is  concerned.  And  plaintiffs  are  entitled  to  have 
the  said  chattel  mortgage,  of  which  said  'Exhibit  B'  attached 
to  said  petition  is  a  copy,  foreclosed 

"  7.  The  chattel  mortgage  mentioned  in  the  ninth  finding  is 
the  first  and  best  lien  upon  the  crops  and  hay  mentioned  in 
said  finding  to  secure  the  note  described  therein. 

"8.  The  chattel  mortgage  mentioned  in  the  seventh  finding 
is  the  first  lien  upon  all  the  mules,  mares,  the  horses,  colts. 
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and  the  increase  of  said  mares,  yearling  colts,  and  two-year-old 
colts,  the  mowers,  rake,  reapers,  cultivators,  plows,  harrows, 
drill,  corn  planter,  stalk  cutter,  buggies,  carriage,  harness  and 
wagons  mentioned  in  said  seventh  finding ;  and  a  second  lien 
opon  all  the  cattle  mentioned  in  the  said  seventh  finding,  and 
a  second  lien  upon  all  the  small  pigs  mentioned  in  the  fifth 
finding  that  were  a  portion  of  the  ^200  head  of  hogs,  of  all 
sizes  and  ages,'  mentioned  in  the  sixth  finding;  and  were  also 
a  portion  of  the  *  200  head  of  hogs,  of  all  ages  and  sizes,'  men- 
tioned in  the  seventh  finding;  except,  however,  that  the  lien 
hereinbefore  in  this  conclusion  found  in  favor  of  the  plaintiffs 
is  also  subject  and  inferior  to  the  lien  mentioned  in  the  fif- 
teenth conclusion  in  favor  of  defendant  Alderman  upon  the 
live  stock  mentioned  in  the  ninteenth  finding  of  fact,  and  so 
far  as  said  live  stock  last  mentioned  is  concerned.  And  the 
plaintiffs  are  entitled  to  have  said  chattel  mortgage  last  men- 
tioned foreclosed. 

^^9.  The  chattel  mortgage  mentioned  in  the  eighth  finding 
is  the  second  lien  upon  the  jack  and  two  mules  known  as  the 
'  Charles  mules,'  and  the  five  By  rum  mules  mentioned  in  the 
said  eighth  finding;  and  is  the  first  lien  upon  the  seven  work 
mules  mentioned  in  the  said  eighth  finding;  and  is  the  third 
lien  on  all  the  cattle  mentioned  in  said  eighth  finding,  which 
are  also  mentioned  in  the  seventh  finding;  and  is  also  a  second 
lien  upon  all  the  cattle  mentioned  in  said  eighth  finding,  which 
are  not  mentioned  in  said  seventh  finding;  and  is  void  as  to 
the  hogs,  mares  and  geldings,  horses  and  yearling  colts  men- 
tioned in  said  eighth  finding,  except,  however,  that  the  lien 
hereinbefore  in  this  conclusion  found  in  favor  of  the  plaintiffs 
is  also  subject  and  inferior  to  the  lien  mentioned  in  the  fif- 
teenth conclusion  in  favor  of  defendant  Alderman  upon  the 
live  stock  mentioned  in  the  ninteenth  finding  of  fact.  And 
the  plaintiffs  are  entitled  to  have  said  chattel  mortgage  last 
mentioned  foreclosed. 

'^  10.  The  chattel  mortgage  mentioned  in  the  tenth  finding 
18  the  first  lien  (concurrent  with  the  mortgage  mentioned  in 
the  seventh  conclusion)  upon  the  crops  and  hay  mentioned  in 
said  tenth  finding  to  secure  the  debt  mentioned  in  the  mort- 
gage described  in  said  tenth  finding. 

"11.  The  chattel  mortgage  mentioned  in  the  twelfth  find- 
ing is  the  first  and  best  lien  upon  the  stallion  and  two  mares 
mentioned  in  said  twelfth  finding  to  secure  the  debt  men- 
tioned therein. 
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^'12.  The  chattel  mortgage  meationed  in  the  thirteenth 
finding  is  the  first  and  best  lien  upon  the  stallion  and  maree 
described  in  said  thirteenth  finding  to  secure  the  debt  mentioDed 
therein. 

^*  13.  The  chattel  mortgage  mentioned  in  the  eleventh  find- 
ing is  a  valid  and  second  lien  upon  the  2  stallions  and  3  mares 
described  in  said  eleventh  finding  to  secure  the  note  mentioned 
therein; 

"14.  The  defendants  E.  S.  Robbins  and  Mary  J.  Robbing 
are  not,  nor  is  either  of  them,  entitled  to  have  the  real-estate 
mortgage,  or  the  chattel  mortgages,  or  the  assignments  of  the 
policies  of  insurance,  or  anj  or  either  of  said  instrumenet  men- 
tioned in  the  eighteenth  finding  cancelled  or  set  aside. 

"15.  Said  sum  of  $320  due  said  L.  Alderman  for  feeding, 
keeping,  caring  for  and  pasturing  the  live  stock,  as  stated  and 
found  in  the  nineteenth  fii^ling,  is  a  valid  and  the  first  and 
best  lien  upon  the  live  stock  mentioned  in  said  nineteenth  find- 
ing, as  placed  in  the  possession  of  said  Alderman  by  said 
E.  8.  Robbins  on  January  2,  1888. 

"16.  Said  L.  Alderman  is  not  entitled  to  a  lien  upon  any 
of  the  live  stock  or  property  mentioned  in  any  of  the  findings 
in  this  report  for  his  labor  and  services  or  any  portion  thereof 
done  and  performed  as  found  in  the  twentieth  finding.* 

"  17.  The  possession  of  said  S.  A.  Brown  &  Co.  of  the  118 
head  of  cows;  83  head  of  steers  and  heifers;  113  head  of 
calves;  8  head  of  two-year-old  oolts  (geldings);  1  yearling 
(the  Whitaker  mare)  colt;  10  suckling  (horse)  colts;  2  sack- 
ling  (mule)  colts;  5  head  of  work  mules  (not  the  Charles 
mules),  as  found  and  stated  in  the  sixteenth  finding,  was  on 
the  2d  day  of  January,  1888,  ever  since  has  been,  and  now  is, 
wrongful  and  unlawful,  as  against  the  said  plaintiffs'  right 
and  lien,  as  found  and  stated  in  the  sixth,  seventh  and  eighth 
findings,  and  the  fifth,  sixth  and  seventh  conclusions;  and  said 
plaintiffs  are  entitled  to  the  possession  of  said  property  under 
their  chattel  mortgages  of  which  'Exhibits  B,  C,  and  D'  at- 
tached to  their  petition  are  copies,  and  to  a  foreclosure  of  said 
mortgages  and  sale  of  said  property,  and  to  a  judgment  and 
decree  against  said  S.  A.  Brown  &  Co.  for  the  immediate  pos- 
session of  said  property,  or  for  the  value  thereof,  as  found 
and  stated  in  the  sixteenth  finding,  together  with  interest 
upon  such  value  from  February  9, 1888,  the  time  of  the  com- 
mencement of  this  action;  said  judgment  for  the  value,  how- 
ever, not  to  exceed  the  said  sum  of  $4,380  found  due  said 
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plaintiffs  in  the  sixth  finding ;  and  plaintiffs  are  entitled  to  a 
judgment  against  said  S.  A.  Brown  &  Co.  for  the  costs  of 
this  action. 

"18.  The  defendants  S.  A.  Brown  &  Co.  are  rightly  in 
possession  of  the  following  personal  property  mentioned  in 
the  sixteenth  finding,  to  wit:  19  head  of  mares,  all  of  the  9 
head  of  yearling  colts,  except  the  (  Whitaker)  mare  colt,  the 
2  mules  known  as  the  'Charles  mules,'  the  jack,  the  80  head 
of  bogs  and  pigs  of  all  ages,  the  2  stallions,  2  (Englehardt) 
mares,  and  the  ( Turner)  mare. 

"19.  The  personal  property  mentioned  and  referred  to  in 
the  fifteenth  conclusion  shall  be  by  said  Alderman  delivered 
to  the  sheriff  of  Allen  county,  Kansas,  and  by  said  sheriff 
sold  as  upon  execution,  and  the  proceeds  of  such  sale  applied 
to  the  payment  of,  first,  the  amount  found  due  said  Alderman 
in  the  nineteenth  finding;  second,  the  costs  of  such  sale;  third, 
the  remainder  to  the  plaintiffs,  on  the  amount  found  due  them 
in  the  sixth  finding. 

"  20.  The  wagons,  mowers,  rake,  reaper,  cultivators,  plows, 
harrows,  wheat  drill,  corn  planter,  stalk  cutter,  buggies,  car- 
riage and  harness  mentioned  in  the  seventh  finding  shall  be 
by  said  E.  8.  Bobbins  delivered  to  the  sheriff  of  Allen  county, 
Kansas,  and  by  said  sheriff  sold  as  upon  execution,  and  the 
proceeds  of  such  sale  applied  to,  first,  the  costs  of  such  sale, 
and  the  remainder  to  the  plaintiffs,  upon  the  amount  found 
doe  them  in  the  sixth  finding. 

"21.  The  personal  property  mentioned  and  referred  to  in 
the  seventeenth  conclusion  shall  be  by  said  S.  A.  Brown  &  Co. 
delivered  to  the  sheriff  of  Allen  county,  and  by  said  sheriff 
sold  as  on  execution,  and  the  proceeds  of  such  sale  be  applied, 
first,  to  the  payment  of  the  costs  of  such  sale;  second,  to  the 
payment  of  the  amount  remaining  due  the  plaintiffs  on  the 
amount  due  them  as  found  in  the  sixth  finding;  third,  to  the 
payment  of  the  costs  of  this  action;  and  the  remainder,  if  any, 
to  said  S.  A.  Brown  &  Co. 

'^  22.  If  a  sufficient  amount  be  not  received  from  the  sales 
mentioned  in  the  nineteenth,  twentieth  and  twenty-first  con- 
clusions to  satisfy  the  costs  of  such  sales  and  of  this  action, 
and  the  amounts  found  due  said  Alderman  and  said  plaintiffs 
as  stated  in  the  sixth  and  nineteenth  findings,  then  execution 
shall  issue  to  said  sheriff  to  collect  the  residue  of  said  costs  of 
this  action  and  amount  due  plaintiffs  from  the  defendants  E. 
S.  Bobbins,  Mary  J.  Bobbins,  and  8.  A.  Brown  &  Co.     And 
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in  case  of  refusal  or  failure  of  said  S.  A.  Brown  &  Co.  to  de- 
liver the  property  or  any  portion  thereof  as  stated  and  required 
in  the  twenty-first  conclusion,  execution  shall  issue  agaiust 
said  Brown  &  Co.  for  the  value  (as  found  in  the  sixteenth 
finding)  of  such  portions  not  delivered." 

S.  A.  Brown  &  Co.  filed  a  motion  to  have  the  referee  set 
aside  a  portion  of  the  findings  of  fact  and  conclusions  of  law, 
and  to  grant  them  a  new  trial.  This  motion  was  directed 
against  the  second,  fourth,  sixth  and  seventh  findings  of  &ct, 
and  the  first,  third,  sixth,  eighth,  ninth,  seventeenth,  twenty- 
first  and  twenty-second  conclusions  of  law.  This  motion  was 
also  made  by  Bobbins  and  wife  and  by  Alderman.  The  mo- 
tions were  overruled  by  the  referee.  Similar  motions  were 
then  made  in  the  district  court,  and  E.  A.  Barber  &  Co.  filed 
a  motion  to  confirm  the  report  of  the  referee.  On  the  hear- 
ing of  these  motions,  the  court  overruled  those  of  S.  A.  Brown 
&  Co.,  Bobbins  and  wife,  and  Alderman,  and  sustained  the 
motion  of  E.  A.  Barber  &  Co.,  with  some  modifications.  The 
final  judgment  is  as  follows: 

"1.  The  court  requires  the  plaintiffs  to  pay  one-half  of  the 
fees  and  charges  allowed  the  referee  for  his  services  herein,  and 
the  defendants  S.  A.  Brown  and  F.  E.  Parish  the  other  half 
,  of  said  referee's  fees  and  charges. 

"  2.  The  court  modifies  so  much  of  the  twenty-second  con- 
clusion of  law  in  said  referee's  report  as  follows :  *  If  a  suflBcient 
amount  be  not  received  from  the  sales  mentioned  in  the  nine- 
teenth, twentieth  and  twenty-first  conclusions  to  satisfy  the 
costs  of  such  sales  and  of  this  action,  and  the  amounts  found 
due  said  Alderman  and  said  plaintiffs,  as  stated  in  the  sixth 
and  nineteenth  findings,  then  execution  shall  issue  to  said 
sheriff  to  collect  the  residue  of  said  costs  of  this  action  and 
amount  due  plaintiffs  from  the  defendants  E.  S.  Bobbins, 
Mary  J.  Bobbins,  and  S,  A.  Brown  &  Co.  -  That  portion  of 
said  conclusion  is  not  allowed.'  With  said  modification,  the 
court  orders  and  adjudges  that  the  said  report  be  and  the 
same  is  hereby  confirmed, 

"And  thereupon  the  court  does  consider,  order  and  adjadge 
that  the  plaintiffs  have  and  recover  of  the  defendants  E.  S. 
Bobbins  and  Mary  J.  Bobbins  the  sum  of  $4,340,  with  in- 
terest thereon  at  the  rate  of  12  per  cent,  per  annum  from  July 
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6, 1888,  and  costs  of  suit  as  bereiDafter  provided,  less  the  one- 
half  of  the  referee^s  fees  taxed  to  plaintiffs. 

''And  it  is  further  ordered  and  adjudged,  that  the  plaintiffs 
have  and  recover  of  the  defendant  £.  S.  Bobbins  the  posses- 
sion of  4  wagonSy  4  mowers,  1  reaper,  5  cultivators,  7  plows, 
3  harrows,  1  wheat  drill,  1  corn  planter,  1  stalk  cutter,  2  bug- 
gies, 1  carriage,  6  sets  harness;  and  that  said  E.  S.  Bobbins 
is  hereby  ordered  to  deliver  said  property  above  described  to 
the  sheriff  of  Allen  county,  Kansas;  and  said  sheriff  is  com- 
manded to  sell  the  said  property  as  upon  execution ;  and  it 
is  further  ordered  that  the  proceeds  be  applied  as  follows :  1st. 
To  the  payment  of  the  costs  of  making  said  sale.  2d.  The 
remainder  to  be  paid  to  the  plaintiffs  upon  the  judgment  herein 
rendered  in  their  favor  against  E.  S.  Bobbins  and  Mary  J. 
Bobbins. 

"  It  is  further  considered,  ordered  and  adjudged,  that  the  said 
L.  Alderman  was  and  is  now  entitled  to  the  possession  of  the 
property  mentioned  and  described  in  the  nineteenth  conclu- 
sion of  law  and  nineteenth  finding  of  fact  in  said  referee's  re- 
port, to  wit:  1  (By rum)  mule;  1  (Milieu)  horse;  17  (Millen) 
mares;  and  3  (Charles)  mares;  6  colts  from  said  Millen  mares; 
5  thoroughbred  short-horn  bulls;  30  head  of  calves,  and  8 
head  of  cows,  under  his  claim  for  feed  therefor;  but  the  said 
Alderman  is  hereby  required  to  turn  over  and  deliver  to  the 
sheriff  of  Allen  county,  Kansas,  all  of  said  property,  (except- 
ing such  as  have  died  since  he  took  possession  of  them,  to  wit, 
1  pony  and  1  cow,)  the  same  to  be  by  the  said  sheriff  sold  as 
on  execution ;  and  it  is  ordered  that  the  proceeds  of  such  sale 
be  applied  as  follows:  1st.  The  sum  of  $320  thereof  to  be 
paid  to  said  L.  Alderman  in  satisfaction  of  his  claim  for  the 
care  and  feed  of  said  stock,  as  found  by  the  referee  in  the  nine- 
teenth finding  of  fact  and  fifteenth  conclusion  of  law.  2d.  The 
remainder  to  be  paid  to  the  said  plaintiffs  on  their  judgment 
herein  rendered  against  E.  S.  Bobbins  and  Mary  J.  Bobbins. 

"It  is  further  considered,  ordered  and  adjudged,  that  the 
plaintiffs  have  and  recover  of  the  defendants  S.  A.  Brown  and 
F.  E.  Parish  the  possession  of  118  cows,  88  head  of  steers 
and  heifers,  113  calves,  8  head  of  two-year-old  colts,  1  year- 
ling colt  (the  Whitaker  colt),  10  suckKng  horse  colts,  2  suck- 
ling mule  colts,  5  head  of  work  mules.  And  the  said  S.  A. 
Brown  and  F.  E.  Parish  are  hereby  ordered  to  deliver  the 
said  property  above  mentioned  to  the  sheriff  of  Allen  county, 
and  said  sheriff  is  ordered  to  sell  the  same  as  upon  execution ; 
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and  it  is  further  ordered  that  the  proceeds  of  said  sale  be  ap- 
plied as  follows :  1st.  To  the  payment  of  the  costs  of  making 
said  sale  and  the  costs  of  this  action.  2d.  To  the  payment  of 
the  amount  remaining  unpaid  to  the  plaintiffs  on  the  judgment 
rendered  herein  in  their  favor  against  E.  S.  Robbins  and  Mary 
J.  Robbins.  3d.  The  remainder^  if  any,  to  be  paid  to  the 
said  S.  A.  Brown  and  F.  E.  Parish. 

"In  case  of  the  refusal  or  failure  of  the  said  S.  A.  Brown 
and  F.  E.  Parish  to  deliver  said  property  to  said  sheriff,  or 
in  case  a  return  of  said  property  cannot  be  had,  it  is  consid- 
ered, ordered  and  adjudged  that  the  plaintiffs  do  have  and 
recover  of  said  S.  A.  Brown  and  F.  E.  Parish  the  sum  of 
^4,340,  the  value  of  said  property,  together  ¥rith  7  per  cent 
interest  per  annum  thereon  from  the  6th  day  of  July,  1888, 
as  found  and  stated  by  said  referee;  which  judgment  shall  be 
satisfied  by  said  S.  A.  Brown  and  F.  E.  Parish  paying  into 
court  an  amount  of  money  sufficient  to  pay  the  plaintiffs 
the  remainder  due  on  their  judgment  against  E.  S.  Robbins 
and  Mary  J.  Robbins,  afler  crediting  the  proceeds  of  the  sales 
hereinbefore  ordered. 

"In  case  a  part  only  of  said  property  is  delivered  by  said 
S.  A.  Brown  and  F.  E.  Parish  to  the  sheriff  of  Allen  county, 
as  hereinbefore  ordered,  and  a  part  or  portion  thereof  be  not 
delivered  by  them,  and  the  proceeds  arising  from  the  sales  of 
said  portion  delivered  to  said  sheriff  be  not  sufficient  to  pay 
said  judgment  in  favor  of  said  plaintiffs  against  E.  S.  Bob- 
bins and  Mary  J.  Robbins,  afler  applying  the  proceeds  of  the 
sales  hereinbefore  ordered,  said  judgment  against  S.  A.  Brown 
and  F.  E.  Parish  shall  be  satisfied  by  their  paying  into  court 
a  sum  that  will  be,  together  with  the  application  of  the  pro- 
ceeds of  said  sales  hereinbefore  ordered,  sufficient  to  pay  said 
judgment  of  plaintiffs  against  said  E.  S.  Robbins  and  Mary 
J.  Robbins:  Provided,  however.  Said  sum  shall  not  exceed  in 
amount  the  value  of  said  property  not  turned  over,  as  found 
by  the  referee,  together  with  7  per  cent,  interest  thereon  from 
July  6, 1888.  And  in  case  of  the  failure  of  said  S.  A.  Brown 
and  F.  E.  Parish  to  pay  said  amount,  then  said  plaintiffs 
shall  have  an  execution  against  said  S.  A.  Brown  and  F.  E. 
Parish  for  the  amount  remaining  due  them  on  their  said  judg- 
ment against  said  E.  S.  Robbins  and  Mary  J.  Robbins:  Pro- 
videdy  however.  Said  execution  shall  not  be  for  a  greater  sum 
than  the  value  of  the  property,  as  found  by  the  referee,  that 
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the  said  S.  A.  Brown  and  F.  E.  Parish  may  fail  to  turn  over, 
together  with  7  per  cent  interest  thereon  from  July  6,  1888. 
"It  is  further  ordered  and  adjudged  by  the  court,  that  the 
referee  be  and  is  hereby  allowed  the  sum  of  $301.25  for  his 
services  and  expenses  in  this  case.  It  is  further  ordered,  that 
the  plaintiffs  pay  one-half  of  said  referee's  fees,  and  judg- 
ment is  hereby  rendered  against  said  plaintiffs  for  the  sum  of 
$150.68,  and  that  the  other  half  of  said  referee's  fees  and  ex- 

g^nses  of  said  referee  be  paid  by  said  S.  A.  Brown  and  F.  £. 
arish,  and  judgment  is  hereby  rendered  against  them  for 
the  sum  of  $150.67. 

"It  is  further  adjudged  that  the  defendant  Alderman  re- 
cover of  the  plaintiffs  his  costs  herein,  taxed  at  $ ;  and  it 

is  further  adjudged  that  the  plaintiffs  recover  of  the  defend- 
ants S.  A.  Brown  and  F.  E.  Parish,  partners  as  S.  A.  Brown 
<&  Co.,  their  costs  incurred  in  their  suit  against  the  defendants 

E.  8.  Bobbins  and  Mary  J.  Bobbins,  taxed  at  $ ;  it  being 

the  true  intent  and  meaning  of  this  judgment,  as  regards  the 
question  of  costs,  that  the  defendants  respectively  shall  be  lia- 
ble only  for  the  costs  incurred  in  the  defense  of  their  branch 
of  the  case." 

8.  A.  Brown  &  Co.  alone  have  brought  the  case  here  for 
review.  Their  first  cause  of  complaint,  stated  in  general  terms, 
is,  that  certain  findings  of  fact  made  by  the  referee  are  not 
sustained  by  any  evidence,  and  they  specially  attack  so  much 
of  the  second  finding,  which  holds  that  Bobbins,  with  the 
knowledge  and  consent  of  8.  A.  Brown  &  Co.,  used  the  mort- 
gaged property  (referring  to  the  mortgage  of  January  13)  as 
his  own,  and  disposed  of  it  for  his  own  benefit,  so  that  the 
identity  of  the  stock  was  lost  and  destroyed  before  the  23d 
day  of  July;  that,  between  the  13th  day  of  January  and  the 
15th  day  of  April,  Bobbins  had  disposed  of  38  head  of  cows 
mentioned  in  said  mortgage,  and  had  purchased  and  mingled 
with  the  remainder  93  head  of  cows,  and  had  remaining  in  his 
hands  April  15,  135  head  of  cows,  but  how  many  of  said  135 
head  were  the  same  cows  mentioned  in  said  mortgage  cannot 
be  ascertained  or  determined ;  that,  on  the  day  following  the 
€xecation  of  the  mortgage  of  date  January  13th,  Bobbins, 
with  the  knowledge  and  consent  of  8.  A.  Brown  &  Co.,  con- 
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tinued  from  said  time  nntil  the  ezecutioD  of  the  mortgage  of 
date  July  23,  1887,  to  treat  and  deal  with  said  mortgaged 
property  as  his  own,  etc.  The  construction  given  the  latter 
part  of  the  finding  by  counsel  for  plaintiffs  in  error  is,  that 
Robbins  sold  a  part  of  the  mortgaged  property  on  the  14th 
day  of  January ;  but  we  think  that  the  finding  does  not  so 
state.  The  proper  construction  of  the  finding  is,  that  from 
the  day  following  its  execution  —  the  13th  of  January — until 
the  23d  day  of  July,  Robbins  continued  to  treat  and  deal  with 
the  mortgaged  property  as  his  own;  not  that  he  made  a  sale 
of  any  part  of  it  on  the  14th  day  of  January.  There  is  evi- 
dence to  show  that  after  January  13th,  and  until  the  15tb  of 
April,  Robbins  had  disposed  of  some  of  the  property,  and  this 
is  admitted  by  the  plaintiffs  in  error  in  their  brief.  The  gen- 
eral trend  of  the  evidence  and  the  facts  proved  is  toward  the 
conclusion  that  S.  A.  Brown  &  Co.  permitted  Robbins  to  do 
as  he  pleased  with  reference  to  the  sale  and  disposition  of  the 
mortgaged  property. 

The  objection  to  the  fourth  finding  of  fact  goes  to  substan- 
tially the  same  point.  In  the  sixteenth  finding  it  is  said, 
"that  all  of  said  cows,  heifers,  steers  and  a  lot  of  calves  that 
Brown  &  Co.  got  from  Robbins  were  the  same  that  Robbins 
had  in  his  possession  July  23,  the  date  of  Barber  &  Go.'s 
mortgage.'^  It  is  claimed  that  this  part  of  the  finding  is  not 
supported  by  any  evidence,  but  we  find  in  the  recorded  evi- 
dence of  Robbins  himself,  who  was  a  hostile  party  and  wit- 
ness as  against  E.  A.  Barber  &  Co.,  repeated  declarations  that 
he  was  buying,  selling  and  shipping  indiscriminately,  and  that 
his  only  aim  was  to  keep  on  band  a  number  corresponding  to 
the  number  mortgaged ;  and  he  said  with  reference  to  a  lot 
of  calves,  especially,  that  was  covered  by  a  mortgage  of  S.  A. 
Brown  &  Co.,  and  in  response  to  a  question  about  reserving 
calves  for  E.  A.  Barber  &  Co.,  why  it  was  that  they  were  not 
separated  from  the  balance  of  these  calves,  be  said  it  was  im- 
possible for  him  to  pick  out  those  identical  calves. 

In  a  word,  and  without  going  further  into  the  details  of  a 
most  voluminous  record,  it  seems  to  us  that  the  general  coarse 
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of  dealing  between  Bobbins  and  S.  A.  Brown  &  Co.,  and 
Robbins's  habit  of  buying,  shipping  and  selling  cattle  at  his 
own  will  and  pleasure,  shipping  sometimes  as  often  as  three 
times  per  week;  his  invariable  custom,  as  far  as  developed  by 
the  record,  of  mingling  his  recent  purchases  with  the  stock 
on  hand  that  was  covered  by  these  mortgages ;  added  to  his 
positive  statement  that  he  did  sell  certain  stock  covered  by 
these  mortgages  and  then  bought  others,  his  idea  being  that 
if  he  had  the  number  called  for  in  the  mortgages  on  hand 
it  did  not  make  any  diflference  as  to  whether  they  were  the 
identical  cattle  or  not,  all  concur  in  supporting  the  special 
findings  of  the  referee,  against  the  attacks  of  the  plaintiffs  in 
error.  All  these  objections  were  reviewed  both  by  the  referee 
and  a  painstaking  and  laborious  district  court,  and  they  must 
be  held  here  to  be  conclusive  of  the  facts  established,  for  this, 
in  addition  to  the  other  reasons:  The  legal  conclusion  derived 
from  these  special  findings  of  fact,  which  is  now  the  subject 
of  the  contention  of  counsel  for  plaintiffs  in  error,  is,  that  S.  A. 
Brown  &  Co.'s  mortgage  of  April  15th  is  no  lien,  and  passed 
no  title  to  the  stock  they  got  from  Robbins  on  January  2, 1888, 
as  against  E.  A.  Barber  &  Co.'s  mortgages.  This  legal  con- 
clusion is  based  upon  the  fact  that  after  Bobbins  executed  and 
delivered  to  S.  A.  Brown  &  Co.  the  mortgages  of  date  Janu- 
ary 13  and  April  15, 1887,  Bobbins,  with  the  knowledge  and 
consent  of  S.  A.  Brown  &  Co.,  treated  the  property  as  his  own, 
shipping  parts  of  it  at  various  times,  constantly  buying  to  add 
to  it,  and  constantly  selling  parts  of  it,  until  the  identity  of 
the  particular  live  stock  mortgaged  was  absolutely  destroyed, 
and  never  accounting  to  Brown  &  Co.  for  sales  of  it.  This 
legal  conclusion  seems  to  be  supported  by  cases  decided  by 
this  court  and  other  final  tribunals.  In  the  case  of  Leaer  v, 
Olaser,  32  Kas.  546,  this  citation  from  the  17th  American 
Law  Beview,  350  et  acq,,  is  approved  : 

"All  cases  in  which  a  power  of  sale  of  the  goods  by  the 
mortgagor  is  provided  for  are  therefore  to  be  tested  by  the 
qnestion  whether  such  sales  are  to  be  made  in  his  own  behalf, 
and  at  his  own  discretion,  and  with  the  control  of  the  pro- 
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ceeds  reserved  to  him?  or  whether  they  are  to  be  made  solely 
in  parsuance  of  the  trust  as  a  real  one^  that  h,  for  the  benefit 
of  the  grantee  or  mortgagee,  and  with  provision  that  the  pro- 
ceeds shall  be  applied  on  his  debt.'' 

This  citation  was  subsequently  approved  by  this  court  in 
the  case  of  Implement  Co.  v.  Schultz^  45  Kas.  52. 

An  examination  of  the  mortgages  of  January  13  and  April 
15  shows  that  no  power  of  sale  is  given  to  the  mortgagor,  bat 
on  the  contrary  it  is  expressly  provided  in  both  instruments 
that  the  mortgagor  shall  continue  in  peaceable  possession  of 
the  goods  and  chattels,  '^and  he  engages  that  they  shall  be 
kept  in  as  good  condition  as  the  same  now  are/'  but  the  find- 
ings of  the  referee  set  forth  the  acts  of  both  the  mortgagor 
and  mortgagees  respecting  the  manner  of  sales,  the  custody  and 
management  of  the  mor^aged  property,  and  the  disposition 
of  the  proceeds  of  the  various  sales  made  from  time  to  time 
of  parts  of  the  property.  In  this  case,  as  in  that  reported  in 
the  45th  Kansas,  the  proceeds  of  sale  were  used  by  Robbins, 
without  special  r^ard  to  the  mortgage  debts.  They  are  alike 
in  another  respect,  to  wit:  ''The  resident  agent  of  the  mort- 
gagees knew  the  manner  in  which  the  business  was  being  eon- 
ducted,  and  never  made  any  objection  thereto."  And  it  can 
be  said  in  this  case  as  in  that : 

''By  these  findings  a  case  is  presented  in  which  the  power 
of  sale  in  the  mortgagor  is  recognized  and  acquiesced  in,  and 
this  power  of  sale,  and  the  application  of  the  proceeds  of  such 
daily  sales,  are  made  by  the  mortgagor  on  his  own  behalf,  and 
at  his  own  discretion,  the  proceeds  being  subject  to  his  abso- 
lute control,  and  the  sales  are  not  made  and  the  proceeds  are 
not  applied  solely  in  pursuance  of  the  object  and  purposes  of 
the  chattel  mortgages  for  the  benefit  of  the  mortgj^gees." 

The  course  of  dealing  pursued  by  Robbins,  with  the  knowl- 
edge and  acquiescence  of  the  mortgagees,  S.  A.  Brown  &  Co., 
permitted  Robbins  to  have  the  same  control  over  the  property, 
to  exercise  the  same  right  to  sell  it  or  trade  it,  and  to  make  an 
application  of  the  proceeds  of  sale,  or  to  make  a  disposition  of 
the  property  received  in  trade,  as  if  the  chattel  mortgages  had 
never  been  executed.     It  is  not  allied  that  the  chattel  mort* 
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gages  were  of  fraudulent  origin;  it  raay  be  that  they  were 
executed  in  good  faith,  but  the  subsequent  conduct  of  both 
mortgagor  and  mortgagees  now  renders  them  obnoxious  to  the 
test  of  validity  maintained  by  this  court.  By  the  course  of 
dealing  pursued  by  Robbins,  with  the  knowledge  and  acqui- 
escence of  S.  A.  Brown  &  Co.,  the  identity  of  the  mortgaged 
property  was  changed,  by  buying  and  selling,  by  addition  and 
subtraction,  by  mingling  newly-purchased  stock  with  those  on 
hand  at  the  time  the  mortgages  were  executed,  until  there  was 
such  a  confusion  of  goods  that  Robbins  himself,  much  less  S. 
A.  Brown  &  Co.,  could  not  point  out  the  particular  stock  cov- 
ered by  their  mortgages.  We  therefore  conclude  that  the  con- 
clusions of  law  based  on  the  findings  of  the  referee  are  correct,. 
and  recommend  that  the  judgment  of  the  district  court  be  af- 
firmed. 

By  the  Court:  It  is  so  ordered. 

HoRTON,  C.  J.,  and  Johnston,  J.,  concurring. 

Valentine,  J. :  I  concur  in  affirming  the  judgment  of  the 
coart  below,  but  I  still  dissent  from  the  decision  of  this  court, 
and  concur  in  the  decision  of  the  court  below  in  the  case  of 
Implement  Co.  v.  SchvitZy  45  Kas.  62,  56,  which  is  cited  in  this^ 
case  seemingly  as  authority. 

I.  In  that  case  the  party  in  whose  favor  this  court  decided,. 
and  against  whom  the  district  court  decided,  was  simply  an 
attaching  creditor^  founding  his  claim  to  the  property  in  con- 
troversy solely  upon  an  attachment  which  could  not  be  held 
to  be  good  except  upon  the  theory  that  fravd  had  been  com- 
mitted by  the  defendant  in  that  action,  while  in  fact  no  such 
fraud  had  been  committed ;  while  in  this  case  there  is  no  aJt- 
taking  creditor  nor  any  aiiachmenty  and  the  party  in  whose 
favor  the  district  court  decided,  and  in  whose  favor  this  court 
now  decides,  had  and  has  the  undoubted  right  to  the  property 
in  controversy  unless  the  party  against  whom  the  district  court 
decided,  and  against  whom  this  court  now  decides,  had  and  haa 
a  paramount  right  to  the  property  by  virue  of  certain  chattel 
mortgages. 
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II.  Id  that  case  there  was  mortgaged  property  that  covM  be 
identified  beyond  all  question  ample  and  sufficient  to  pay  all  of 
the  mortgage  debt  remaiDing  due  and  unpaid^  which  property 
was  converted  into  money  by  a  receiver  appointed  by  the  dis- 
trict court;  and  the  proceeds  thereof  were  ample  and  sufficient 
to  pay  the  remainder  of  the  mortgage  debt;  while  in  the  pres- 
ent case  much  of  the  mortgaged  property  was  sold  by  the 
mortgagor,  and  similar  property  purchased  by  him,  and  so 
mingled  with  the  remainder  of  the  mortgaged  property,  if 
there  were  any  remainder,  that  the  identity  of  the  mortgaged 
property  had  become  and  toae  lost;  and  therefore  it  could  not 
possibly  be  used  in  paying  the  mortgage  debt. 

III.  In  that  case,  fraud  had  to  exist  to  sustain  the  attachr 
mentSy  while  in  this  case  there  are  no  attachments,  and  it  can 
make  no  possible  diffisrence  whether  any  fraud  has  at  any  time 
existed  or  not  with  regard  to  the  mortgages  of  the  party 
against  whom  the  court  below  decided  and  against  whom  this 
court  now  decides,  for  such  mortgages  cannot  be  enforced,  for 
the  reason  that  the  identity  of  the  mortgaged  property  is  lost 
Of  course,  I  concur  in  the  case  of  Leser  v,  Olaser,  32  Kas.  646, 
cited  in  the  forgoing  opinion. 
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PKESENT: 
Hon.  albert  H.  HORTON,  Chief  Justice. 
Hon.  DANIEL  M.  VALENTINE,)  a.^^^t.™  Tx.ar.T^^ 
Hon.  WILLIAM  A.  JOHNSTON,  j  Associate  Justices. 


The  State  of  Kansas,  on  the  relation  of  W.  W.  Martin,  v. 
Lyman  U.  Humphrey,  as  Governor  of  the  State  of  Kan- 
sas, et  al» 

Stats  AosifT — Compensation — No  Appropriation — Mandamus.  In  the 
absence  of  any  speoifio  appropriation  by  the  legislature  to  pay  for 
the  servioes  of  a  state  agent  appointed  under  the  provisions  of  chap- 
ter 176,  Laws  of  1877,  (Iflf  6982-6986,  Gen.  Stat,  of  1889,)  the  supreme 
court  will  not  compel,  by  mandamus  or  otherwise,  the  governor,  au- 
ditor and  attorney  general  to  enter  into  or  execute  any  contract  with 
such  agent  for  his  compensation. 

Original  Proceeding  in  Mandamus. 

The  facts  sufficiently  appear  in  the  opinion  herein,  filed 
January  9,  1892. 

P.  J,  Cbston,  and  Curtis  &  Safford,  for  plaintiff. 
John  N,  IveSy  attorney  general,  for  defendants. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  On  the  11th  day  of  March,  1891,  W.  W. 
Martin  was  appointed  by  Hon.  Lyman  U.  Humphrey,  as 
governor  of  the  state  and  by  the  state  senate,  then  assembled, 
confirmed  as  agent  of  the  state,  to  prosecute  the  claims  of  the 
state  against  the  United  States,  pursuant  to  an  act  of  the  leg- 
islature of  the  state,  approved  March  3,  1877,  chapter  176, 

86—47  KA8. 
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Laws  of  1877,  (tT[  5932-5935,  Gen.  Stat,  of  1889.)  After 
his  confirmation,  W.  W.  Martin  was  commissioned  by  the 
governor  as  agent.  Subsequently,  and  before  the  commence- 
ment of  this  action,  he  requested  the  governor,  the  auditor 
and  the  attorney  general  to  enter  into  an  agreement  with  him 
as  to  what  his  compensation  as  such  agent  should  be  under 
the  provisions  of  §§3  and  4,  chapter  176,  Laws  of  1877, 
(115934  and  5935,  Gen.  Stat,  of  1889.)  The  officers  refused 
to  enter  into  any  agreement  or  contract.  This  is  an  original 
proceeding  in  this  court  to  compel  the  governor,  the  auditor 
and  the  attorney  general  of  the  state  to  enter  into  a  contract 
with  W.  W.  Martin,  as  requested.  At  the  session  of  the  leg- 
islature of  1891,  chapter  182  of  the  Laws  of  1872,  relating 
to  the  salaries  of  state  officers,  judges,  and  officers  of  the  1^- 
isiature,  was  repealed.  An  attempt  was  also  made  to  repeal 
§§3  and  4,  chapter  176,  Laws  of  1877,  115934  and  5935  of 
the  Gen.  Stat,  of  1889.  (Laws  of  1891,  ch.  181,  §  17.)  The 
title  of  said  chapter  181  reads:  "An  act  to  establish  the  sala- 
ries of  state  officers,  their  assistants  and  clerks,  judges,  officers 
and  employes  of  the  l^islature."  The-  title  is  very  similar 
to  the  title  of  an  act  of  the  legislature  approved  March  2, 
1868,  and  amended  by  chapter  182,  Laws  of  1872.  The  con- 
tention is,  that  there  is  nothing  in  the  title  of  chapter  181, 
Laws  of  1891,  that  refers  in  any  way  to  the  state  agent,  or  to 
his  salary  or  compensation,  and  therefore  that  the  part  of 
§  17  of  chapter  181,  Laws  of  1891,  which  attempts  to  repeal 
11 5934  and  5935,  Gen.  Stat  of  1889,  is  unconstitutional. 
The  following  authorities  are  cited :  The  State  v.  Barrett,  27 
Kas.  213;  Harlan  v.  Territory  of  Washington,  3  Wash.  Ter. 
Eep.  131.  We  do  not  think  it  necessary  to  pass  upon  the  con- 
stitutionality of  the  paxt  of  §  17,  chapter  181,  Laws  of  1891, 
referred  to. 

At  the  session  of  the  l^islature  for  1879,  the  following 
statute  was  passed : 

"  Every  officer  or  agent  of  the  state  who  shall  be  empowered 
to  expend  any  public  moneys,  or  to  direct  such  expenditures, 
is  hereby  prohioited  from  making  any  contract  for  the  erection 
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or  repair  of  any  building,  or  for  any  other  purpose,  whereby  the 
expenditure  of  any  greater  sum  of  money  shall  be  contemplated, 
agreed  to,  or  required,  than  is  expressly  authorized  by  law." 
(Laws  of  1879,  oh.  166,  §  132,  March  20th;  Gen.  Stat  of 
1889, 1  6674.) 

Subsequently  the  legislature  adopted  chapter  103,  Laws  of 
1886.  The  title  is  as  follows :  "An  act  relating  to  state  offi- 
cers and  agents,  and  defining  certain  crimes  and  providing 
punishment  therefor."    Section  1  reads : 

"That  any  officer  or  agent  of  the  state  who  shall  be  empow- 
ered to  expend  any  public  moneys,  or  to  direct  such  expendi- 
tures, is  hereby  prohibited  from  making  any  contract  for  the 
erection  or  repair  of  any  building,  or  for  any  other  purpose, 
whereby  the  expenditure  of  any  greater  sum  of  money  shall  be 
contemplated,  agreed  to,  or  required,  than  is  expressly  author- 
ized by  law;  and  any  officer  or  agent  of  the  state  violating  this 
law  shall  be  deemed  guilty  of  embezzlement  of  the  amount  in 
excess  of  that  expressyr  authorized  by  law,  and  upon  conviction 
shall  be  punished  by  confinement  and  hard  labor  not  exceed- 
ing five  years,  or  in  the  county  jail  not  less  than  six  months." 
(Gen.  Stat,  of  1889,  1  6675.) 

No  appropriation  was  made  by  the  legislature  in  1891  to 
pay  for  the  services  of  the  state  agent  The  appropriations 
heretofore  made  for  such  an  agent  have  been  exhausted.  If 
the  agent  is  to  receive  any  compensation,  it  must  be  paid  by 
the  treasurer  upon  wamvits  of  the  auditor.  Such  payment 
cannot  be  made  without  a  specific  appropriation.  (Martin  v. 
FraneiSy  13  Kas.  22;  The  State,  ex  rely  v.  Stover,  ante,  p.  119.) 
It  is  doubtful  whether  any  part  of  the  lands  granted  by  the 
United  States  to  the  state  for  school  purposes  can  be  used  or 
appropriated  for  any  other  than  school  purposes.  (Const.,  art* 
6^  §3.)  It  has  been  the  practice  to  pay  the  state  agent  in 
money,  even  for  any  lands  secured,  notwithstanding  the  word& 
of  the  statute.  Lands  are  not  given  for  the  services  of  the 
agent  The  state  agent  can  proceed  in  the  performance  of  his 
duties  under  his  appointment,  and  it  will  be  presumed  that 
the  legblature  will  properly  compensate  him  for  any  services, 
valuable  or  useful  to  the  state,  which  he  may  render.     Even 
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if  a  contract  were  entered  into  between  the  state  agent  and  the 
governor,  auditor,  and  attorney  general,  it  could  not  be  en- 
forced by  mandamySf  nor  could  damages  be  recovered  from 
the  state,  or  the  officers  of  the  state,  for  any  breach  thereof. 
Such  a  contract,  even  if  entered  into,  would  be  of  no  valae, 
unless  the  l^islature  should  make  a  specific  appropriation  to 
carry  out  its  terms.  This  court  will  not  compel  by  mandanms 
a  useless  or  vain  thing  to  be  done. 

In  the  absence  of  an  appropriation  by  the  legislature  to  pay 
the  compensation  of  the  state  agent,  even  if  it  were  ruled  that 
§  17  of  chapter  181,  Laws  of  1891,  repealing  ft  5934  and 
5935,  were  unconstitutional,  we  would  not  compel  any  contract 
to  be  entered  into  or  agreed  upon.  Without  any  specific  appro- 
priation therefor,  the  spirit,  if  not  the  letter,  of  §  132,  chapter 
166,  Laws  of  1879,  and  §  1,  chapter  103,  Laws  of  1886,  would 
be  violated  or  impinged  on  by  the  execution  of  the  contract 
demanded.  Paragraph  5934,  Gren.  Stat  of  1889,  provides 
that  ^'Such  agent  shall  be  allowed  such  compensation  for  his 
services  as  may  be  agreed  upon  between  the  governor,  auditor 
and  attorney  general  of  the  state  and  himself,  not  to  exceed  10 
per  centum  upon  the  amount  [of  money]  secured  to  the  state." 
No  appropriation  having  been  made  to  pay  for  such  compen- 
sation, the  officers  of  the  state  cannot  bind  the  state  or  the  1%- 
islature  by  any  contract.  Said  ^  5934  permits  a  contract  to 
be  made,  but  there  is  no  fund  from  which  any  compensation 
can  be  paid,  and  therefore  the  compensation  is  not  expressly 
authorized  or  provided  for  by  law;  at  least,  no  money  is  sup- 
plied or  appropriated  to  pay  any  compensation  to  the  state 
agent. 

The  peremptory  writ  will  be  denied. 

All  the  Justices  concurring. 
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Plbadino — Supplemental  Petition,  Where  the  facte  existing  at  the 
time  of  and  before  the  trial,  in  any  case,  would  authorize  the  plain- 
tiff to  recoyer,  provided  they  were  properly  pleaded  and  proved, 
bat  some  of  them,  which  were  properly  pleaded  bat  are  not  sufficient 
to  authorize  a  recovery,  took  place  prior  to  the  commencement  of 
the  action,  and  the  others,  which  are  not  pleaded  and  are  not  suffi- 
cient to  authorize  a  recovery,  took  place  afterward,  the  plaintiff 
may,  under  §  144  of  the  civil  code,  set  forth  in  a  supplemental  pe- 
tition, upon  such  terms  as  to  costs  as  the  court  might  prescribe,  the 
facts  which  took  place  after  the  commencement  of  the  action;  and 
it  would  be  error  for  the  court  to  refuse  to  permit  the  same  to  be 
done. 

Error  from  Shavmee  District  Court. 

Ejectment.  A  sufficient  statement  of  the  facts  appears  in 
the  opinion.  November  19,  1888,  judgment  for  defendants, 
Jones  and  two  others.     The  plaintiff,  AvsUriy  comes  here. 

A.  Bergen,  and  Edwin  A.  Austin,  for  plaintiff  in  error. 
G,  C,  ClemenSy  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  in  the  nature  of  eject- 
ment, and  for  rents  and  profits,  brought  in  the  district  court 
of  Shawnee  county  on  October  27,  1884,  by  Harry  Austin 
against  Thomas  Jones,  Lizzie  Jones,  and  Nathaniel  Jones,  to 
recover  the  west  half  of  the  northeast  quarter  of  section  34, 
In  township  12  south,  of  range  15  east,  in  said  county.  E.  D. 
Jones  was  afterward,  and  on  May  16, 1885,  made  a  party  de- 
fendant. Afterward,  and  on  July  20,  1885,  a  demurrer  of 
the  defendants  to  the  reply  of  the  plaintiff  was  sustained  by 
the  court,  and  on  October  18,  1885,  the  plaintiff,  as  plaintiff 
in  error,  brought  the  case  to  this  court  for  review,  making  the 
defendants  below  defendants  in  error;  and  on  October  8, 1887, 
the  judgment  of  the  district  court  was  reversed,  and  the  cause 
remanded  for  further  proceedings.  {Atisiin  v.  Jones,  37  Kas. 


Harry  Austin  v.  Thomas  Jones  et  al.  11  ?Si 


51    152 
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327^  et  seq,)  The  original  petition  was  in  form  an  ordinary 
petition  in  ejectment^  and  for  rents  and  profits.  The  answer 
of  the  defendants  set  up  as  a  defense  to  the  plaintiff's  action 
certain  tax  deeds;  and  the  plaintiff's  reply  is  copied  in  full 
in  the  case  of  Austi/n  ^.  JoneSy  supra.  After  the  case  was  re- 
turned from  the  supreme  court  to  the  district  court,  and  on 
October  27,  1888,  the  plaintiff  produced  and  asked  leave  of 
the  court  to  file  a  supplemental  petition,  which  reads,  omitting 
caption  and  signature,  as  follows: 

''Comes  now  said  plaintiff,  and  for  his  supplemental  peti- 
tion, leave  of  court  being  first  had  to  file  the  same,  shows: 
That  since  the  commencement  of  this  suit  there  has  been  filed 
and  recorded  in  the  office  of  the  probate  judge  of  Shawnee 
county,  Kansas,  a  duly-authenticated  copy  of  the  last  will  and 
testament  of  Alonzo  Child,  deceased,  executed  and  proved  in 
the  city  and  county  of  New  York,  in  the  state  of  New  York, 
according  to  the  laws  of  the  state  of  New  York,  together  with 
the  probate  thereof  by  and  in  the  surrogate's  court  in  and  for 
the  county  of  New  York,  in  the  state  of  New  York,  with  a 
duly-authenticated  copy  of  proceedings  of  said  surrogate's 
court  in  relation  thereto;  and  that  by  said  will,  probate  and 
proceedings  of  said  court,  duly  recorded  as  aforesaid,  William 
Dean,  sole  executor  of  the  last  will  and  testament  of  Alonzo 
Child,  deceased,  was  authorized  to  sell  and  convey  the  land 
described  in  plaintiff's  petition;  that  since  the  commencement 
of  this  suit,  and  subsequent  to  the  filing  and  recording  of  said 
last  will  and  testament  and  the  probate  thereof  and  proceed- 
ings in  relation  thereto,  as  aforesaid,  said  William  Dean,  sole 
remaining  executor  under  said  will,  and  in  pursuance  of  the 
power  and  trust  therein  vested  in  him,  made,  executed  and 
delivered  to  Edwin  A.  Austin  his  deed  of  conveyance  as  such 
sole  remaining  executor  of  the  lands  described  in  the  plam- 
tiff's  petition,  and  since  receiving  said  deed  said  Edwin  A. 
Austin  has  made,  executed  and  delivered  to  the  plaintiff 
herein  his  deed  of  conveyance,  conveying  said  lands  to  the 
said  plaintiff;  that  prior  to  the  commencement  of  this  suit 
said  Edwin  A.  Austin  had  made,  executed  and  delivered  his 
certain  other  deed  of  conveyance  of  said  lands  to  this  plaintiff 
for  a  valuable  consideration,  and  prior  to  the  execution  and 
delivery  of  said  first  deed  said  Edwin  A.  Austin  had  con- 
tracted with  said  William  Dean,  as  executor  of  the  last  will 
and  testament  of  Alonzo  Child,  deceased,  for  the  purchase  of 
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said  laods^  and  had  paid  to  said  Dean  as  executor  aforesaid 
the  purchase-money  and  consideration  therefor,  and  said  Will- 
iam Dean  as  executor  aforesaid  had  made,  executed  and 
delivered  to  said  Edwin  A.  Austin  his  certain  deed  of  con- 
veyance therefor;  that  prior  to  the  commencement  of  this 
suit,  and  prior  to  the  execution  and  delivery  of  said  first  deed 
by  Edwin  A.  Austin  to  this  plaintiff,  said  Edwin  A.  Austin 
had  for  a  valuable  consideration  received  a  deed  of  conveyance 
of  said  lands,  made,  executed  and  delivered  by  one  Pearley  A. 
Child  to  said  Edwin  A.  Austin;  that  prior  to  the  commence- 
ment of  this  suit,  and  prior  to  the  execution  and  delivery  of 
said  deeds  by  Pearley  A.  Child  and  said  William  Dean  as 
executor  aforesaid,  the  title  to  said  lands,  so  far  as  the  same 
appears  of  record  in  the  office  of  the  register  of  deeds  of  Shaw- 
nee county,  Kansas,  in  which  said  land  is  situate,  appears  to 
be  in  said  Pearley  A.  Child,  and  that  although  there  appeared 
of  record  a  deed  purporting  to  be  made,  executed  and  acknowl- 
edged by  one  Peabody  A.  Child  to  said  Alouzo  Child,  said 
Edwin  A.  Austin  nor  this  plaintiff  had  no  knowledge  or  in- 
formation prior  to  the  commencement  of  this  suit  that  said 
Pearley  A.  Child  had  conveyed  said  land  by  deed  made,  exe- 
cuted and  delivered  by. him  prior  to  his  said  conveyance  of 
the  same  to  said  Edwin  A.  Austin ;  that  by  reason  of  the 
record  aforesaid,  said  Edwin  A.  Austin  and  this  plaintiff 
were  induced  by  the  advice  of  counsel  to  rely  on  said  deed  by 
Pearley  A.  Child  to  Edwin  A.  Austin  as  conveying  the  l^al 
title  to  said  premises,  and  neglected  to  cause  said  duly-authen- 
ticated copy  of  the  last  will  and  testament  of  Alonzo  Child,  de- 
ceased, and  of  the  probate  thereof  to  be  recorded  in  the  office 
of  and  on  the  journals  of  the  probate  court  of  Shawnee  county, 
before  the  execution  and  delivery  of  said  first  deed  from  Will- 
iam Dean  as  executor  aforesaid ;  that  since  the  commencement 
of  this  suit,  and  at  the  last  term  of  this  court,  this  plaintiff 
has  discovered  for  the  first  time  that  said  Pearley  A.  Child 
had,  prior  to  the  execution  and  delivery  of  his  said  deed  to 
Edwin  A.  Austin,  made,  executed  and  delivered  his  certain 
deed  of  conveyance  of  said  land  to  said  Alonzo  Child,  since  de- 
ceased, and  that  the  register  of  deeds  in  recording  and  index- 
ing the  record  of  said  deed,  erroneously  recorded  and  indexed 
the  same  as  having  been  made,  executed  and  acknowledged  by 
Peabody  A.  Child,  thereby  misleading  said  Edwin  A.  Austin 
and  this  plaintiff.  Wherefore  plaintiff  prays  that  he  may  be 
permitted  to  set  up  and  show  the  facts  herein  alleged  in  addi- 
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tion  and  in  supplement  to  plaintiff  ^s  petition,  and  that  he  have 
relief  as  prayed  for  in  his  original  petition/^ 

This  supplemental  petition  was  duly  verified  by  affidavit. 
The  court  overruled  the  motion  for  leave  to  file  this  supple- 
mental petition,  and  refused  to  permit  it  to  be  filed.  After- 
ward, and  on  November  19,  1888,  a  trial  was  had  before  the 
court  and  a  jury,  which  resulted  in  a  general  verdict  of  the 
jury  and  a  judgment  for  costs  by  the  court  in  favor  of  the  de- 
fendants and  against  the  plaintiff;  and  the  plaintiff  again,  as 
plaintiff  in  error,  brings  the  case  to  this  court  for  review. 

The  first  question  presented  by  counsel  for  consideration  in 
this  court  is,  whether  the  court  below  erred  or  not  in  overrul- 
ing the  plaintiff's  application  for  leave  to  file  his  supplemental 
petition.  For  the  purposes  of  this  question  it  is  perhaps  wholly 
unnecessary  to  state  any  of  the  facts  which  the  evidence  intro- 
duced on  the  trial  tended  to  prove  or  disprove ;  and  still  we 
might  say  that  the  evidence  introduced  and  offered  on  the  trial 
tended  to  prove  among  other  things  the  following:  On  Jaoo- 
ary  15, 1873,  and  prior  thereto,  the  original  patent  title  to  the 
property  in  controversy  was  in  Pearley  A.  Child.  After  that 
time,  and  prior  to  the  commencement  of  this  suit,  he  executed 
one  deed  for  the  property  to  Alonzo  Child,  the  record  of  which 
deed,  however,  shows  that  it  was  executed  by  Peabody  A. 
Child,  and  not  by  Pearley  A.  Child,  and  afterward  and  before 
the  commencement  of  this  suit  Pearley  A.  Child  executed  an- 
other deed  for  the  property  to  E.  A.  Austin.  Prior  to  the 
execution  of  this  last-mentioned  deed  Alonzo  Child  died;  and 
afl^r  his  death  William  Dean,  the  executor  of  his  last  will  and 
testament,  executed  two  deeds  for  the  property  to  E.  A.  Austin, 
one  before  the  commencement  of  this  action  and  the  other 
afterward ;  and  E.  A.  Austin  executed  two  deeds  for  the  prop- 
erty to  the  plaintiff,  Harry  Austin,  one  before  the  commence- 
ment of  this  action  and  the  other  afterward.  Prior  to  the 
commencement  of  this  action  certain  proceedings  were  bad  in 
the  surrogate's  court  of  the  county  and  state  of  New  York  re- 
lating to  the  last  will  and  testament  of  Alonzo  Child,  deceased, 
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and  to  his  executors;  and  since  the  commencemeDt  of  this  suit 
oertaiu  other  proceedings  were  had  in  the  probate  court  of 
Shawnee  county  in  this  state  relating  to  the  same  matters. 
The  foregoing  relates  to  the  plaintiff's  title.  The  defendant's 
title  is  founded  upon  certain  tax  deeds  which,  for  the  purposes 
of  the  question  now  under  consderation^  if  not  for  the  purposea 
of  the  entire  case,  must  be  considered  as  absolutely  void.  The 
defendants,  however,  have  the  actual  possession  of  the  prop- 
erty, which  is  some  evidence  of  title,  and  casts  the  burden  of 
proving  a  better  title  upon  the  plaintiff.  Section  144  of  the 
civil  code  provides  as  follows : 

'^Either  party  may  be  allowed,  on  notice,  and  on  such  terms 
as  to  costs  as  the  court  may  prescribe,  to  file  a  supplemental 
petition,  answer  or  reply,  alleging  facts  material  to  the  case, 
occurring  after  the  former  petition,  answer  or  reply." 

This  court  has  repeatedly  and  uniformly  held  that  supple- 
mental pleadings  may  be  filed,  within  the  provisions  of  the 
foregoing  section.  {Porter  v.  Wells,  6^Kas.  463 ;  Clark  v.  Spen^ 
eer,  14  id.  398 ;  Simpson  v.  Vossy  31  id.  227;  WUHams  v.  Mooter 
heady  33  id.  609;  Dreilling  v.  National  Bank,  43  id.  197.) 
See  especially  the  case  of  Williams  v.  Moorehead,  It  would 
seem  that  the  principal  objections  urged  against  this  supple- 
mental petition  are,  that  the  plaintiff  asked  leave  to  file  it 
"precisely  four  years  after  the  commencement  of  the  action;" 
and  that  it  constituted  a  departure  from  his  original  case,  and 
an  attempt  to  set  forth  a  cause  of  action  which  he  did  not  have 
at  the  beginning  of  the  suit.  We  do  not  think  that  these  ob- 
jections are  sufficient.  As  long  as  the  suit  continues  undis- 
posed of,  the  parties  have  the  right  under  §  144  of  the  civil 
code  to  file  supplemental  pleadings,  provided,  of  course,  that 
they  can  bring  themselves  within  the  provisions  of  such  section, 
even  if  it  should  be  four  or  more  years  after  the  commence- 
ment of  the  action  before  they  ask  to  file  their  supplemental 
pleading.  Besides,  the  plaintiff  in  this  case  did  not  attempt 
by  his  supplemental  petition  to  set  up  a  new  or  independent 
cause  of  action,  but  simply  attempted  to  set  forth  facts  which 
took  place  subsequently  to  the  commencement  of  his  action, 
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for  the  purpose  of  perfecting  or  making  better  his  original 
^aase  of  action.  The  principal  facts  and  nearly  all  the  facta 
upon  which  the  plaintiff  seeks  to  recover  took  place  prior  to 
the  commencement  of  the  action^  and  the  facts  taking  place 
afterward  were  intended  to  be  used  only  in  connection  with 
those  which  took  place  prior  thereto.  It  is  possible  under 
the  facts  of  this  case  that  the  plaintiff  should  have  recovered 
independent  of  his  supplemental  petition,  for  it  does  not  re- 
quire much  of  a  title  or  estate  to  enable  a  party  to  recover  as 
against  a  party  having  no  title  or  estate  except  possession;  but 
for  the  purposes  of  this  case  it  is  unnecessary  to  go  into  a  con- 
sideration of  this  matter,  for  upon  any  theory  the  judgment 
of  the  court  below  must  be  reversed  and  the  cause  remanded 
for  a  new  trial.  Suppose  that  in  any  case  the  entire  facts  ex- 
isting at  the  time  of  and  before  the  trial  would  authorize  the 
plaintiff  to  recover,  provided  they  were  properly  pleaded  and 
proved;  but  suppose  that  some  of  them,  not  sufficient  to  au- 
thorize a  recovery,  took  place  prior  to  the  commencement  of 
the  action,  and  the  others,  also  not  sufficient  to  authorize  a  re- 
covery, took  place  afterward:  must  the  plaintiff  be  precluded 
from  setting  forth  the  subsequent  facts  in  a  supplemental  pe- 
tition, and  be  thereby  defeated  in  the  action?  We  think  not, 
and  we  decide  this  case  upon  this  theory. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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The  Chicago,  Kansas  &  Nebraska  Railway  Com-       |^J     £J 
PANY  V.  Ernest  Broquet. 

1.  Eminbht  Domain — Appeal — Evidence.  Upon  an  appeal  from  a  pro- 
ceeding to  condemn  a  right«of-way  for  a  railroad,  testimony  of  the 
amoant  awarded  by  the  oommissionerB  is  not  admissible  in  evidence, 
and  a  statement  made  by  the  court  in  its  charge  to  the  jnry,  inform- 
ing them  of  the  amoont  so  awarded  by  the  commissioners,  is  unwar- 
ranted and  erroneous. 

2, Meamre  of  Damagee,    The  ^easnre  of  damages  in  such  a 

case  is  the  difference  between  the  market  yalue  of  the  tract  from 
which  the  right-of-way  is  taken  immediately  before  and  after  the 
time  when  the  land  was  actually  condemned  and  appropriated. 

8.  Statsmsnt  o»  Ooubt — Prejudicial  Error.  One  of  the  controverted 
questions  on  the  trial  of  the  appeal  was  the  owenership  of  the  land 
taken.  Before  the  trial  the  railway  company  made  a  written  offer  to 
allow  judgment  to  be  taken  against  it  in  favor  of  B.  for  (1,000  and 
costs.  The  offer  was  not  accepted,  and  the  parties  proceeded  to  trial. 
After  the  evidence  had  been  offered  and  the  charge  of  the  court  had 
been  given,  the  court  stated  in  the  presence  and  hearing  of  the  jury 
that  ^*  the  Chicago,  Kansas  A,  Nebraska  Railway  Oompany  has  filed 
a  paper  in  this  case  in  which  it  recognizes  Ernest  Broquet  as  de- 
fendant or  party  in  interest  herein,  and  in  which  it  made  a  certain 
offer  to  settle  with  said  Broquet  for  damages  to  the  land  in  ques- 
tion." Heldy  That,  under  the  issues  and  circumstances  of  this  case, 
the  making  of  the  statement  was  prejudicial  error. 

Error  from  Norton  District  Court. 

Condemnation  proceeding.  Jadgmeot  for  defendant, 
Broqudy  September  12,  1888.  The  plaintiff  Raikoay  Com- 
pany brings  the  case  here.     The  facts  appear  in  the  opinion. 

M.  A.  LoWy  and  W.  F.  Evans,  for  plaintiff  in  error. 
John  R.  Hamilton,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  appeal  from  a  condemnation 
proceeding  instituted  by  the  Chicago,  Kansas  &  Nebraska 
Railway  Company  to  obtain  a  right-of-way  for  its  railroad 
through  lands  in  Norton  county.     The  commissioners  con- 
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demned  a  right-of-way  through  a  10-acre  tract  of  land,  and 
the  qaantity  deemed  necessary  for  the  route,  and  which  was 
taken^  was  1-j^  acres.  The  land  taken  was  valued  by  the 
commissioners  at  $1,200,  and  they  assessed  damages  to  the 
^iVtr  Aci*^  1^0^  taken  at  $300.  The  commissioners  were  an- 
able  to  ascertain  who  were  the  owners  of  the  land,  and  made 
an  award  to  "unknown  owners'^  of  $1,500.  The  report  of 
the  commissioners  was  filed  on  December  16,  1887,  and  oo 
December  19, 1887,  the  railway  company  took  an  appeal  from 
the  award.  On  April  10,  1888,  Ernest  Broquet  filed  a  peti- 
tion in  the  appeal,  setting  up  title  to  the  land  in  himself,  and 
asking  for  damages  in  the  sum  of  $3,000.  This  petition 
was  stricken  from  the  files  by  the  court,  and  the  reason  for 
this  action  does  not  clearly  appear  from  the  record.  It  appears 
that  Ernest  Broquet,  at  his  own  request,  was  made  a  partj 
defendant,  and  W.  H.  Boys  was  also  treated  as  a  defendant, 
and  was  represented  by  an  attorney  appointed  at  the  instance 
of  the  court,  but  the  reason  for  this  appointment  is  not  shown 
by  the  record.  The  cause  was  tried  with  a  jury,  and  a  verdict 
was  returned  in  favor  of  Ernest  Broquet,  awarding  him  the 
sum  of  $1,683.41. 

Errors  are  assigned  on  the  rulings  of  the  court  in  chaining 
the  jury.  There  were  two  controverted  questions  submitted 
to  the  jury :  one  was  as  to  the  ownership  of  the  land  at  the 
time  of  its  appropriation,  and  the  other  was  as  to  the  amonnt 
of  damages  suffered  by  the  owner  or  owners.  In  one  of  the 
instructions,  the  court  stated  to  the  jury  the  amount  awarded 
by  (he  commissioners  for  the  land  taken  and  for  the  resulting 
damages  to  the  part  not  taken.  The  award  made  by  the  com- 
missioners was  not  admissible  in  evidence,  and  the  court  was 
not  warranted  in  presenting  the  amount  of  the  allowance  as  a 
fact  to  the  jury.  When  an  appeal  is  taken,  the  case  is  tried 
de  novo  upon  new  evidence,  and  the  award  of  the  commis- 
sioners is  no  more  competent  than  would  be  the  former  ver- 
dict of  the  jury  upon  an  appeal  from  a  justice  of  the  peace 
to  the  district  court.  It  is  only  the  Opinion  of  the  commis- 
sioners as  to  the  damages  sustained,  and  the  statement  of  the 
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amount  awarded  by  them  is  hearsay  evidenoe,  which  is  not 
admissible,  whether  stated  by  a  witness  or  by  the  court  in  its 
charge.  (Railroad  Co.  v.  Dtaelle,  44  Kas.  609.)  We  are  re- 
ferred to  Railroad  Co.  v.  Kuhn,  38  Kas.  104,  as  justifying 
this  instruction ;  but  in  that  case  the  court  did  not  inform  the 
jury  what  the  amount  of  the  award  was;  it  only  gave  a  rule 
for  the  computation  of  interest,  stating  that  if  an  award  of 
damages  greater  than  a  certain  sum  was  allowed,  interest  should 
be  awarded;  otherwise,  none  should  be  allowed.  The  sum 
mentioned  was  the  amount  allowed  by  the  commissioners,  but 
this  fact  was  not  called  to  the  attention  of  the  jury.  In  this 
case  the  amount  was  not  given  as  a  basis  for  calculating  in- 
terest, but  was  a  flat  statement  of  what  the  commissioners 
deemed  to  be  a  proper  allowance  for  the  land  taken  and  the 
damages  done. 

There  is  also  a  complaint  as  to  the  rule  given  for  the  meas- 
urement of  damages.  In  fixing  the  time  for  the  valuation  of 
the  land,  the  court  mentioned  January  20,  1888,  whereas  in 
another  place  it  is  said,  and  the  record  shows,  that  the  land 
was  condemned  and  appropriated  December  16,  1887.  The 
compensation  should  be  ascertained  and  the  damages  assessed 
as  of  the  time  when  the  property  was  actually  appropriated, 
and  the  correct  measure  of  damages  was  the  difference  between 
the  market  value  of  the  tract  through  which  the  right-of-way 
was  laid  immediately  before  and  immediately  after  the  time 
when  the  property  was  actually  taken.  There  is  some  confu- 
sion in  the  evidence,  as  well  as  in  the  chaige  of  the  court,  with 
respect  to  when  the  right-of-way  was  condemned  and  appro- 
priated. While  this  error  of  itself  might  not  have  been  suffi- 
cient to  reverse  the  judgment,  it  should  be  corrected  if  another 
trial  is  had,  as  the  value  of  property  might  greatly  change  in 
the  period  between  December  16, 1887,  and  January  20, 1888. 

Error  is  also  assigned  on  remarks  made  by  the  court  in  the 
hearing  and  presence  of  the  jury,  with  respect  to  an  offer  of 
compromise.  The  railway  company  made  an  offer  to  allow 
judgment  to  be  taken  against  it  in  favor  of  Broquet  for 
$1,000,  and  costs.     This  offer  was  not  accepted  by  Broquet, 
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and  they  afterward  proceeded  to  trial,  and  one  of  the  principal 
grounds  of  contention  was  that  Broquet  was  not  the  owner  of 
the  land.  Testimony  was  offered  upon  that  question,  and  a 
special  interrogatory  was  submitted  to  the  jury  with  reference 
to  the  fact,  and  the  court  instructed  the  jury  that  the  burden 
of  proof  was  upon  Broquet  to  show  that  he  was  the  owner  of 
the  land  on  December  16,  1887,  and  unless  they  found  him 
to  be  the  owner  at  that  time,  the  verdict  must  be  for  the  rail- 
way company.  Notwithstanding  this,  the  court  stated  in  the 
presence  of  the  jury  that  ''the  Chicago,  Kansas  &  Nebrasb 
Railway  Company  has  filed  a  paper  in  this  case  in  which  it 
recognizes  Ernest  Broquet  as  defendant  or  party  in  interest 
herein,  and  in  which  it  made  a  certain  offer  to  settle  with  said 
Broquet  for  damages  to  the  land  id  question.''  As  the  offer 
of  compromise  was  not  accepted,  it  could  not  be  given  in  evi- 
dence, and  should  not  have  been  mentioned  on  the  trial.  (Civil 
Code,  §§  523,  628.)  In  view  of  the  issue  which  had  been 
presented  as  to  the  right  of  Broquet  to  any  damages,  and  the 
testimony  given  tending  to  show  ownership  in  another,  the 
statement  made  by  the  court,  that  the  company  had  bj  its 
written  proposal  to  allow  a  judgment  recognized  Ernest  Bro- 
quet as  an  owner,  and  had  made  an  offer  to  compromise  with 
him,  was  prejudicial  error. 

For  the  errors  mentioned  the  judgment  will  be  reversed, 
and  cause  remanded  for  a  new  trial. 

All  the  Justices  concurring. 
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James  Goodacre  v.  L.  D.  Skinner, 

1.  MoBTaAOE — Foreclosure — Jury  Trial,  In  an  action  to  foreclose  a 
mortgage,  a  surety  on  the  note  secured  filed  an  answer  that  did  not 
state  a  defense  to  the  action,  and  demanded  a  jary  trial.  Held,  It 
was  not  error  in  the  trial  court  to  refuse  a  jury  trial. 

2. Supplemental  Pleadings,    Supplemental  pleadings  can  only 

be  filed  by  leave  of  the  court,  after  reasonable  notice. 

Error  from  Sedgvnck  District  Oourt 
The  opinion  states  the  case. 

Beniley  &  Ferguson,  and  Dcde  &  Wall^  for  plaintiflF  in  error* 
Harris  &  Vermilion,  for  defendant  in  error. 

Opinion  by  Simpson,  C.  :  Skinner  commenced  an  action  in 
the  district  coart  of  Sedgwick  county  on  a  promissory  note  for 
$2,000,  signed  by  J.  C.  Brunton  and  wife  and  Albert  Law,, 
and  indorsed  by  James  Goodacre — who  did  not  write  his  name 
but  made  his  mark — bearing  interest  at  the  rate  of  12  per 
cent,  per  annum  after  maturity,  the  interest  to  be  computed 
semi-annually,  and  to  become  principal  after  each  semi-annual 
date;  containing  also  these  provisions: 

^^The  sureties,  guarantors  and  indorsers  on  this  note  sever- 
ally agree  and  do  hereby  waive  demand  or  presentation  of  this 
note  for  payment  to  the  makers  hereof,  and  waive  protest  and 
notice  of  protest;  and  do  hereby  grant  to  any  holder  of  thi& 
note  the  right  to  grant  extensions  on  this  note  to  makers  with- 
out notice  to  them  or  either  of  them,  hereby  ratifying  such 
extensions  and  remaining  bound  on  this  note  as  if  no  exten- 
sion had  been  obtained.  All  such  extensions  in  the  aggr^ate 
not  to  be  longer  than  one  year  from  the  maturity  of  the  note.'^ 

This  instrument  was  secured  by  a  mortgage  executed  by 
Brunton  and  wife  on  real  property  situate  in  Sedgwick  county,, 
containing  among  other  provisions  one  that  the  buildings  on 
mor^ged  premises  should  be  insured,  and  in  case  of  loss  the 
insurance  should  be  paid  to  the  mortgagee,  if  mortgage  should 
be  due,  or  become  a  trust  fund  for  payment  if  not  due,  or 
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should  be  used  in  rebuildiDg.  Bruntoo  and  wife  and  Law 
made  default.  Goodaore  filed  an  answer,  admitting  he  signed 
the  note  as  claimed,  but  allied  there  was  due  only  the  sum 
of  $2,000;  that  he  signed  the  note  as  surety  for  Bruntoo; 
that  no  diligence  had  been  used  by  the  plaintiff  in  the  collec- 
tion of  the  note;  that  Brunton  was  permitted  to  remove  prop- 
erty of  the  value  of  f  1,000  and  five  horses  of  the  value  of 
$700  from  the  county  of  Sedgwick,  after  the  plaintiff  was  no- 
tified that  the  said  Brunton  was  about  to  remove  said  property, 
and  this  after  the  indebtedness  had  accrued,  to  wit,  on  the  Ist 
day  of  August,  1887.  He  further  alleged  that  the  payment 
of  said  note  was  not  demanded  of  Brunton  or  of  the  defendant 
Law  within  a  reasonable  time  after  the  maturity  of  the  same, 
and  that  this  defendant  was  not  notified  of  the  default  of  the 
principals  on  said  note,  or  of  the  protest  of  the  same;  that  he 
is  unskilled  in  business  affairs,  and  was,  prior  to  the  com- 
mencement of  this  suit,  wholly  ignorant  of  any  other  form  of 
a  promissory  note  than  the  most  simple  form ;  that  he  is  nn- 
able  to  read  or  write,  and  has  to  rely  on  others  to  explain  to 
him  the  contents  of  written  or  printed  instruments;  that  at 
the  time  of  the  execution  of  said  note  the  said  plaintiff  was 
present,  and  the  defendant  relied  upon  the  plaintiff  to  inform 
him  of  the  contents  of  said  instrument,  and  that  the  plaintiff 
wholly  failed  and  neglected  to  explain  or  read  to  the  defend- 
ant all  parts  of  the  note  in  addition  to  the  usual  short  form 
of  promissory  notes;  that  the  plaintiff  did  state  to  this  defend- 
ant that  it  was  a  note  for  $2,000,  payable  in  90  days,  whereby 
this  defenVlant  was  misled  by  plaintiff  as  to  his  obligation  upon 
said  note,  and  that  all  the  clauses  of  said  note  in  addition  to 
the  usual  short  form  are  void  as  against  this  defendant.  This 
answer  was  verified  and  filed  on  the  19th  day  of  August,  1887, 
this  action  being  commenced  on  the  20th  day  of  July  of  the 
same  year.  The  plaintiff  filed  a  reply  to  the  answer  of  Good- 
acre  that  contained  only  a  general  denial.  This  was  all  of  the 
pleadings. 

The  case  was  called  for  trial  on  the  29th  day  of  May,  1888, 
after  having  been  pending  for  a  year,  and  the  defendant,  Grood- 
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acre,  demanded  a  jury  to  try  the  issues  in  said  cause.  The 
trial  court  refused  to  order  a  jury,  to  which  ruling  exceptions 
were  saved.  Goodacre,  through  his  counsel,  then  asked  leave 
of  the  court  to  amend  his  answer,  by  adding  thereto  after  the 
word  "suit,''  on  line  13,  these  words:  "Whereby  said  defend- 
ant has  been  prejudiced,  and  is  damaged,  and  has  been  unable 
to  proceed  against  the  said  Brunton  to  prevent  him  from  re- 
moving his  property  out  of  the  jurisdiction  of  this  court,  and 
disposing  of  the  same  for  the  purpose  and  with  the  intent  and 
to  the  effect  of  cheating,  hindering  and  delaying  his  creditors 
in  the  collection  of  their  debts;  that  the  said  Brunton  is  now 
insolvent,  and  that  nothing  can  be  made  off  him  by  execution ; 
and  that  if,  at  the  time  said  note  had  become  due,  due  diligence 
had  been  pursued  in  the  collection  of  the  said  note,  that  it 
could  have  been  made  off  of  said  Brunton."  The  court  re- 
fused leave  to  amend  the  answer,  and  to  this  ruling  excep- 
tions were  duly  taken.  Goodacre  then  filed  a  written  motion 
for  leave  to  file  a  supplemental  answer,  as  follows: 

"Now  comes  the  defendant,  John  Goodacre,  and  asks  leave 
of  the  court  to  file  a  supplementary  answer  in  the  said  cause, 
alleging  the  following  facts  which  have  occurred  since  the  filing 
of  the  original  answer  of  this  defendant  in  this  case,  to  wit : 
That  on,  to  wit,  the  let  day  of  May,  1888,  there  was  and  had 
been  a  long  time  prior  to  the  commencement  of  this  suit  a  mill 
situated  on  the  immediate  premises  described  in  plaintiff's  pe- 
tition, of  the  value  of,  to  wit,  $3,000;  that  on  said  1st  day  of 
May,  1888,  the  said  mill  was  by  fire  totally  destroyed;  that 
the  said  defendants  Law  and  Brunton  have  been  in  default 
in  this  action  ever  since  the  answer  day  therein,  and  that  this 
defendant  has  frequently  requested  the  said  plaintiff,  during 
and  at  each  of  the  last  two  terms  of  said  court  before  this  one, 
to  take  judgment  as  and  upon  the  default  against  said  defend- 
ants Law  and  Brunton,  and  to  foreclose  their  said  mortgage 
upon  the  said  property,  to  have  the  said  property  sold  to  sat- 
isfy the  said  debt,  which  request  the  said  plaintiff  has  refused 
to  grant;  that  by  reason  of  the  above  premises,  the  said  secu- 
rity on  the  said  note,  to  wit,  the  said  real  property  mentioned 
in  plaintiff's  petition  has  been  greatly  depreciated  in  value, 
and  that  by  reason  of  the  negligence  of  the  said  plaintiff  in  the 
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prosecation  of  this  case  as  against  the  said  defendants  Brunton 
and  Law;  that  if  the  said  mortgage  had  been  foreclosed  with 
due  diligence,  that  the  said  property  was  amplj  sufficient  to 
have  satisfied  the  said  note;  that  the  said  Brunton  is  now  in- 
solvent, and  that  at  the  time  of  the  commencement  of  this  ac- 
tion he  was  solvent;  whereby  the  defendant  prays  judgment 
for  costs/' 

The  motion  was  overruled,  and  exceptions  were  noted. 

"It  is  asked  in  open  court  by  and  between  the  parties  to 
this  suit  that  said  application  be  duly  verified,  and  the  defend- 
ant now  asks  time  to  give  them  such  notice  as  the  court  may 
deem  sufficient,  on  the  presentation  of  this  motion  to  the  court; 
to  which  plaintiff  objects,  and  the  court  denies  application  to 
make  further  showing.  Whereupon  attorney  for  defendant, 
Mr.  Bentley,  interrogates  Mr.  Vermilion,  attorney  for  plain- 
tiff, as  follows:  'Mr.  Vermilion,  I  want  to  ask  you  if  one  of 
the  grounds  of  your  objection  to  the  consideration  of  this  mo- 
tion is  that  you  have  not  had  sufficient  notice  of  it?'  A.  'That 
is  one  of  them,  and  I  object  on  all  other  grounds.'  Defendant 
asks  time  to  give  plaintiff  sufficient  notice  of  this  application, 
and  asks  to  make  a  showing  in  court  of  the  fact,  in  addition 
to  the  facts  I  have  already  given  in  here  in  an  answer  sworn 
to,  that  my  client  is  unskilled  and  unable  to  read  or  write, 
also  the  fact  that  I  was  not  aware  of  the  fact  that  the  mill  had 
burned  down  until  this  morning;  to  which  plaintiff  objects, 
and  the  court  denies  the  request,  exception  being  duly  noted 
by  defendant.  The  court  requires  the  parties  to  proceed  to 
the  trial  of  the  case.  Plaintiff  in  open  court  consents  to  take 
judgment  for  the  amount  due  on  indebtedness  claimed  in 
plaintiff's  petition,  $2,000,  and  interest  from  the  20th  day  of 
January,  1887;  and  thereafter  the  plaintiff  also  produces  his 
original  note  and  mortgage." 

Skinner  was  then  called  as  a  witness,  and  on  being  asked  a 
question,  the  attorneys  of  Goodacre  objected  to  any  evidence 
until  after  a  jury  had  been  duly  impaneled  to  try  the  cause. 
This  objection  was  overruled,  and  excepted  to.  The  exami- 
nation of  Skinner  in  chief  and  on  cross-examination  by  the 
attorneys  of  Goodacre  was  then  proceeded  with,  and  at  its  con- 
clusion the  plaintiff  rested.  Goodacre  was  then  sworn  and 
offered  as  a  witness  for  the  defendant.  The  plaintiff's  attor- 
neys objected  to  the  introduction  of  any  evidence  for  the  de- 
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fendant  becaase  there  is  no  defense  pleaded  in  the  answer. 
This  objection  was  sustained,  and  duly  excepted  to,  and  final 
judgment  rendered  for  Skinner  for  $2,329.60,  and  for  the 
sale  of  the  mortgaged  premises.  Goodacre  brings  the  case 
here  for  review. 

I.  The  principal  error  complained  of  is  the  refusal  of  the 
trial  court  to  impanel  a  jury  to  try  the  cause,  at  the  demand 
of  Goodacre.  If  Goodacre's  answer  did  not  state  a  cause  of 
defense,  there  was  no  issue  for  a  jury  to  try.  We  think  his 
original  answer  did  not  state  a  defense  to  the  action.  Good- 
acre  signed  the  note  on  the  back  thereof  at  the  time  of  its  exe- 
cution, and  before  its  delivery  to  Skinner;  and  so  far  as  the 
&oe  of  the  note  is  concerned  he  was  a  guarantor,  but  he  avers 
in  bis  answer  that  really  he  was  surety  for  BiOmton ;  but  as 
surety  he  waived  demand,  protest  and  notice  of  protest  (if 
necessary),  and  extension  of  time  to  the  makers,  not  exceeding 
one  year.  The  note  he  signed  as  surety  for  Brunton  was  se- 
cured by  a  mortgage  on  real  property  belonging  to  Brunton ; 
and  under  such  conditions,  if  Brunton  was  removing  and  dis- 
posing of  his  personal  property,  and  rendering  himself  unable 
to  pay  the  note,  the  surety,  and  not  Skinner,  ought  to  have 
invoked  the  aid  of  the  law.  His  allied  defense  that  he  was 
unskilled  in  business  affairs,  and  ignorant  of  any  form  of 
promissory  note  but  the  short  form  in  common  use,  and  that 
at  the  time  of  the  execution  of  said  note  the  plaintiff  was  pres- 
ent, etc.,  does  not  all^e  fraud  on  the  part  of  the  plaintiff.  He 
admits  the  execution  of  the  note,  and  that  $2,000  was  due  on 
it,  and  judgment  for  that  amount,  with  interest,  was  rendered. 
If  he  was  a  surety,  he  was  not  entitled  to  demand  protest  and 
notice  thereof.  Neither  does  the  delay  in  bringing  suit  release 
him,  as  has  been  decided  recently  by  this  court  in  Ingda  v. 
SuUiffj  36  Kas.  444.  There  being  no  defense  pleaded  in  the 
original  answer,  the  trial  court  did  not  err  in  refusing  a  jury 
trial. 

II.  The  proposed  amendment  to  the  answer  came  very  late, 
and  did  not  create  an  issue.if  allowed,  and  no  error  follows 
the  action  of  the  court. in  refusing  to  allow  it.     The  applica- 
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tion  to  file  a  sapplemental  answer  after  a  case  is  called  for 
trial  requires  a  very  strong  showing  to  rebat  an  irresistible 
inference.  Supplemental  pleadings  can  only  be  allowed  on 
notice^  and  as  the  issnes  made  up  might  be  subject  to  material 
change  by  the  facts  occurring  after  issue  joined^  the  supple- 
mental pleading  ought  to  be  offered  within  a  reasonable  time 
after  the  occurrence  of  the  fact  that  makes  it  necessary.  There 
is  absolutely  no  l^al  showing  in  this  record  for  the  filing  of 
a  supplemental  answer. 

III.  The  last  contention  is,  that  the  court  improperly 
overruled  the  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence.  The  affidavit  of  Goodacre,  if  uncontra- 
dicted, would  not  have  been  sufficient  to  have  authorized  a  new 
trial,  and  as  the  facts  alleged  by  him  were  all  disproved  in  the 
affidavits  filed  against  the  motion,  the  court  could  not  err  in 
refusing  to  grant  a  new  trial. 

If  as  vigorous  fight  had  been  made  before  the  cause  was 
•called  for  trial  and  the  trial  commenced  as  was  made  after 
these  two  things  had  happened,  the  record  would  have  prob- 
ably presented  some  other  questions.  We  recommend  an  af- 
firmance of  the  judgment. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


The  Linn  County  Bank  v.  A.  T.  Hopkins. 

•nun  ^''''f^      '-y^ 

HoMXSTXAi) — ExteTit  of  Right.  Under  the  homestead  exemption  laws 
of  this  state,  the  homestead  mnst  consist  of  one  body  of  land.  A  per- 
son residing  npon  one  40-aore  tract  of  land  and  owning  a  second  npon 
which  he  does  not  reside,  and  which  only  corners  with  the  first,  can- 
not hold  the  second  40  exempt  as  a  homestead. 

Error  from  lAnn  District  Court 

Action  by  the  Linn  County  Bank  against  Hopkins,  to  re- 
cover upon  three  promissory  notes.     March  22^  1889,  a  motion 
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to  discharge  plaintiff^s  attachment  was  granted,  a 
error.     The  opinion  states  the  material  facts. 

James  D.  Snoddyj  for  plaintiff  in  error. 
J,  V,  DonaMsonj  for  defendant  in  error. 

Opinion  by  Green,  C.  :  The  Linn  County  B 
T.  Hopkins  upon  three  promissory  notes,  and 
time  caused  an  attachment  to  be  levied  upon  t 
quarter  of  the  southeast  quarter  and  the  south  we^ 
the  northeast  quarter  of  section  21,  in  township 
24  east     A  motion  was  made  to  discharge  the 
on  the  ground  that  the  80  acres  was  exempt  frot 
for  the  reason  that  it  was  a  homestead.     The  mo 
tained.     The  question,  as  stated  by  counsel  for 
error,  is  whether  all  of  the  real  estate  attached  at 
of  the  plaintiff  was  exempt  as  the  homestead  of  tl 
The  decision  of  that  question  settles  the  contro 
case.     The  two  tracts  of  land  "cornered''  upon  e 
will  appear  from  the  following  diagram : 


T.  19, 

R.  SM. 

' 

S.W.  qr.  of 
N.Rqr. 

See. 

21. 

"A 

N.Rqi 
S.E.< 
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The  defendant  had  occupied  the  tract  marked  ''A''  as  a 
homestead,  but  his  home  had  been  burned.  We  think,  how- 
ever, the  evidence  upon  the  motion  to  discharge  the  attach- 
ment established  the  fact  that  he  intended  to  rebuild  it,  and 
that  this  tract  was  clearly  exempt.  He  had  never  resided  upon 
the  other  subdivision.  Does  the  constitution  exempt  two 
tracts  of  land  as  a  homestead  which  corner?  It  has  been  set- 
tled by  this  court  that  a  homestead  must  consist  of  only  one 
tract  of  land.  (Randal  v.  Elder j  12  Kas.  257,  and  authorities 
there  cited.)  The  language  of  the  constitution  is,  that  ''a 
homestead  to  the  extent  of  160  acres  of  farming  land,  or  of 
one  acre  within  the  limits  of  an  incorporated  town  or  city,  oc- 
cupied as  a  residence  by  the  family  of  the  owner,  shall  be 
exempt  from  forced  sale."  etc.  (Const  art  15,  §  9.)  A  home- 
stead is  defined  to  be  a  person's  dwelling  place,  with  that  part 
of  his  landed  property  which  is  about  and  contiguous  to  it 
Contiguous  means  touching  sides,  adjoining,  adjacent  Two 
tracts  of  land  touching  only  at  one  point  are  not  contiguous. 
In  the  case  of  Kresin  v.  Mau,  16  Minn.  119,  it  was  said: 
'^Two  tracts  of  land  mutually  touching  only  at  a  common 
corner — a  mere  point — cannot,  according  to  any  ordinary  or 
authorized  use  of  language,  be  spoken  of  as  constituting  one 
body  or  tract  of  land.''  The  same  construction  has  been 
placed  upon  acts  of  congress  in  relation  to  the  entry  of  public 
lands.  ( 1  Lester,  Land  Laws,  Reg.  and  Dec,  p.  360.  See  also 
Hill  V.  Bacon,  43  111.  477;  Aldrich  v.  Thurston,  71  id.  324; 
Thomp.,  Homestead  Ex.,  §§  120,  145,  147.) 

The  order  of  the  district  judge  discharging  the  attachment 
levied  upon  the  southwest  quarter  of  the  northeast  quarter  of 
section  21,  in  township  19,  of  range  24,  should  be  reversed. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 
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The  Southern  Kansas  Railway  Company  v.  David        \ll  ^\ 

A.    GORSUCH.  A-r-l^ 


Ykbdiot — IneonHsUnt  Findings — New  Trial  The  reoord  in  this  case 
examined,  and  held^  that  the  special  findings  of  the  jury  are  so  in- 
consistent with  each  other  and  with  the  general  verdict,  and  disclose 
SQoh  a  want  of  intelligence  and  fairness,  that  the  motion  for  a  new 
trial  should  have  been  sustained  by  the  trial  court. 

JEhror  from  Coffey  District  Court. 

Action  to  recover  damages  for  personal  injuries.  Judg- 
ment for  plaintiff^  Oorsuch,  at  the  January  term,  1889.  The 
defendant  Railway  Company  brings  the  ease  here.  The  opin- 
ion states  the  facts. 

Geo.  R,  Peokj  A.  A.  Hurdy  and  /.  G.  Egan,  for  plaintiff 
in  error. 

E.  B.  Peyton^  Redmond  &  Junkina,  and  C.  F,  Arthur ,  for 
defendant  m  error. 

Opinion  by  Strang,  C:  Action  for  damages  in  two  counts, 
b^un  in  the  district  court  of  Coffey  county,  May  2, 1888.  In 
his  first  count  the  plaintiff  below  alleges  that  on  the  1st  day 
of  September,  1887,  he  accompanied  some  stock  which  he 
shipped  at  Waverly,  in  Coffey  county,  for  Kansas  City,  over 
the  road  of  the  plaintiff  company,  riding  in  the  caboose  of  the 
freight  train  on  a  stock  contract;  that  the  train  to  which  the 
caboose  in  which  he  was  riding  was  attached  was  side-tracked 
at  a  station  called  ^'Grardner,''  and  while  standing  on  the  said 
side-track  another  train  ran  in  on  the  side-track  behind  the 
one  on  which  he  was  riding,  and  struck  the  rear  of  the  ca- 
boose in  which  he  was  riding  so  violently  that  it  threw  him 
from  the  seat  upon  which  he  was  lying  to  the  floor  of  the  car, 
whereby  he  was  greatly  bruised,  wounded,  and  hurt,  to  his 
damage  in  the  sum  of  |1,500.  For  his  second  cause  of  action 
the  plaintiff  below  allied,  that  on  the  15th  day  of  September, 
1887,  he  again  accompanied  some  stock  shipped  from  Waverly 
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to  Kansas  City  over  the  company's  road,  riding  as  before  in 
the  caboose  attached  to  the  stock  train ;  that  when  they  readied 
Argentine,  during  the  night,  they  were  required  to  get  out  of 
the  caboose  and  get  on  top  of  the  stock  cars  and  ride  into  Kan- 
sas City ;  that  while  making  said  change  and  before  he  had 
got  off  of  the  caboose,  and  without  giving  him  time  to  get  off, 
and  while  on  the  steps  of  the  caboose  in  the  act  of  getting  off, 
without  any  warning,  the  switch  engine,  in  the  act  of  coupling 
on  to  the  caboose  to  run  it  back  to  a  side-track,  ran  violently 
against  the  said  caboose,  throwing  him  off  onto  the  ground, 
injuring  his  hands,  arms,  side,  and  back,  and  also  injuring 
him  internally,  putting  him  to  $300  expense  for  doctors  and 
medicine,  and  to  his  damage  otherwise  in  .the  sum  of  $4,000. 
The  defendant  company  answered  to  each  of  said  counts,  first, 
a  general  denial ;  and,  secondly,  alleged  that  if  the  plaintiff 
was  injured  such  injuries  were  the  result  of  his  own  n^Ii- 
gence.  Plaintiff  replied  by  a  general  denial.  The  case  was 
tried  January  24,  1889,  by  the  court  and  a  jury,  resulting  in 
a  general  verdict  for  the  plaintiff  in  the  sum  of  1 1,800.  The 
jury  also  made  special  findings  of  fact.  Motion  for  a  new 
trial  was  argued  and  overruled.  A  case  was  made  for  this 
court,  and  brought  here  asking  this  court  to  review  and  re- 
verse the  judgment  of  the  trial  court,  and  send  the  case  back 
for  new  trial. 

Numerous  errors  are  allied  in  the  petition  of  plaintiff  in 
error,  but  only  one  or  two  are  seriously  argued.  We  will 
consider  only  the  motion  for  a  new  trial,  and,  in  connection 
with  this,  only  the  character  of  the  general  verdict  and  the 
findings  of.  fact  upon  which  it  is  based.  The  general  verdict 
is  for  $1,800.  The  findings  show  that  $50  of  that  amount 
was  for  inconvenience  and  suffering,  resulting  from  the  injury 
claimed  to  have  been  inflicted  September  1st,  as  set  out  in  the 
first  count  in  the  petition.  Under  the  second  count  of  the  pe- 
tition the  sum  of  $400  was  allowed  for  permanent  injury,  re- 
sulting from  the  injury  inflicted  on  the  15th  of  September,  at 
Argentine.  Four  hundred  and  seventy-five  dollars  were  al- 
lowed the  plaintiff  for  future  pain  and  suffering  in  conneo- 
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tion  with  the  same  injury,  and  |750  for  loss  of  future  ability 
to  labor.  The  jury  also  allowed  $125  for  medical  expenses 
and  treatment.  The  jury  seem  to  have  absolutely  ignored  the 
evidence  in  relation  to  the  plaintiff's  inability  to  labor  from 
the  date  of  his  injury  to  the  time  of  the  trial,  as  they  fail  to 
give  him  anything  for  this,  the  real  period  of  disability,  as 
disclosed  by  the  evidence.  Nor  do  they  accord  him  anything 
for  pain  and  suffering  during  this  time,  the  period  during  which 
he  must  have  suffered  most,  and  during  which  the  uncontra- 
dicted evidence  shows  that  he  did  suffer.  An  examination  of 
this  case  shows  that  the  jury,  either  through  ignorance  or  de- 
sign, decided  this  case  with  little  regard  to  the  evidence  or 
rights  of  either  party  under  the  evidence.  In  cases  where  ju- 
ries, whether  designedly  or  as  the  result  of  ignorance,  ignore 
the  evidence  or  trifle  with  the  rights  of  parties,  trial  courts 
should  promptly  set  aside  their  verdicts,  and  thus  remind  them 
that  they  are  sworn  to  try  causes  according  to  the  law  and  the 
evidence,  and  not  to  render  verdicts  and  make  findings  to  suit 
their  whims  or  desires.  It  is  evident  that  the  jury  in  this  case 
did  not  intend  to  be  fair,  or  else  that  they  were  too  ignorant 
to  understand  and  appreciate  the  evidence  as  produced  and  the 
law  as  given. 

The  following  questions,  and  the  answers  to  the  same,  fully 
illustrate  the  character  of  the  jury  that  tried  the  case,  and  the 
manner  of  their  treatment  of  the  same : 

Q.  28.  ^^Is  not  the  plaintiff  at  this  time  in  a  sound  and 
healthy  condition  ?  '*  To  this  question  the  j ury  first  answered : 
^^The  preponderance  of  the  evidence  in  the  case  would  indicate 
that  he  is.''  After  they  were  sent  back  to  answer  questions 
that  they  had  left  unanswered,  and  to  return  more  specific 
answers  to  some  of  the  questions  already  answered,  they  re- 
turned with  a  new  answer  to  this  question  28,  the  answer  this 
time  being  **No."  This  was  a  flat  contradiction  of  their  first 
answer,  the  jury  being  still  bound  to  observe  the  preponder- 
ance of  the  evidence.  The  final  answer  to  this  question  being 
against  the  preponderance  of  the  evidence  thereon  as  found  by 
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the  jury  themselves,  the  trial  ooart  should  have  set  aside  the 
verdict  and  granted  a  new  trial. 

Q.  29.  "  Is  not  the  plaintiflF's  complexion  fresh  and  ruddy 
at  the  present  time?"  The  first  answer  of  the  jury  to  this 
question  was,  ^'  Moderately  so/'  while  in  their  second  answer 
they  say,  '*  No." 

Q.  31.  ^^Is  there  any  indication  at  the  present  time  of  any 
fracture  of  the  plaintiff's  ribs?"  Answer:  "Not  from  the 
•evidence  of  the  examining  physicians."  Their  second  answer 
to  this  question  was,  "No." 

Q.  39.  "On  the  morning  of  September  15, 1887,  at  Argen- 
tine, did  not  C.  M.  Stout,  in  alighting  from  the  caboose,  step 
upon  his  sound  1^,  and  fall  over  to  avoid  an  injury  to  his  leg 
which  had  been  broken  theretofore?"  The  first  answer  to 
this  question  was,  "  No  conclusive  evidence  that  he  did."  The 
second  answer  was,  "Yes." 

Q.  55.  "If  you  find  in  favor  of  plaintiff  on  the  second 
-count  in  his  petition,  say  how  much  you  will  allow  for  future 
pain  and  suffering,  if  anything."  To  this  the  first  answer 
was,  "No  evidence  introduced  to  determine  this  point"  In 
their  second  answer  they  say,  "$475." 

Q.  57.  "If  you  find  in  favor  of  the  plaintiff  in  the  second 
•count  of  his  petition,  how  much  do  you  allow  him  for  medical 
expenses  and  treatment?"  The  first  answer  to  this  question 
was  as  follows:  "No evidence  to  determine  an  answer,  but  al- 
lowed in  question  54."  The  second  answer  to  this  question 
was,  "$125."  The  amount  thus  found  above  $50  was  unsup- 
ported by  any  evidence.  This  was  so  clearly  an  arbitrary 
finding  of  the  jury,  that  counsel  for  plaintiff  below  offer,  in 
their  brief  in  this  court,  to  remit  $75  of  the  amount 

Q.  30.  "  Is  not  the  plaintiff  unusually  well  preserved,  strong 
and  vigorous  for  a  man  of  his  age?"  To  this  question  the 
jury  gave  the  following  evasive  answer:  "Not  unusually  so." 
And  yet  with  such  an  answer  to  this  question  the  jury  al- 
lowed the  plaintiff  below  $400  for  permanent  injury ;  $475 
for  future  pain  and  suffering,  and  $750  for  future  loss  of 
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abifity  to  labor;  or  $1,626  damages  based  upon  a  condition 
of  health  that  the  worst  they  can  say  of  it  is,  that  the  indi- 
vidaal  referred  to  is  not  unusually  well-preserved,  strong  and 
vigorous  for  a  man  of  his  age.  This  will  not  do.  Trial  oourts 
must  hold  juries  to  a  better  observance  of  their  duties,  or  it 
will  become  necessary  for  this  court  to  reverse  their  judgments 
and  send  the  cases  back  for  new  trials. 

There  are  many  other  glaring  inconsistencies  in  the  record 
before  us,  but  we  have  quoted  enough  to  show  their  character, 
and  the  want  of  intelligent  consideration  given  the  case  by  the 
jury  that  tried  it  We  think  the  court  should  have  granted 
a  new  trial. 

We  recommend  that  the  case  be  reversed,  and  remanded 
for  a  new  trial. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


Mabia  Bradford  v.  The  Central  Kansas  Loan  and 
Trust  Company. 

1.  DsATH  or  Pabtt  — Revivor  of  Action,  The  statute  provides  that  an 
order  to  reviye  an  action  upon  the  death  of  either  the  plaintiff  or  de- 
fendant cannot  be  made  after  the  expiration  of  one  year  without  the 
consent  of  the  opposite  party. 

2.  HoMXSTSAD — Abandonment — Finding  Sustained,  The  evidence  in 
the  case  examined,  and  held  to  be  sufficient  to  sustain  the  finding  of 
the  trial  court,  that  the  land  in  controversy  had  been  abandoned  by 
both  the  hosband  and  the  wife  as  a  homestead  prior  to  the  giving  of 
the  mortgage  thereon  executed  by  the  husband  alone. 

Error  from  Oraham  District  Court. 
The  opinion  contains  a  sufiBcient  statement  of  the  facts. 

Z.  C.  TriUy  and  G.  W.  Jones,  for  plaintiff  in  error. 
H.  O.  Laing,  for  defendant  in  error. 


47    6871 
50    761 


47    587 
52    609; 
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The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  On  the  first  day  of  April,  1887,  Clay 
Bradford,  the  husband  of  Maria  Bradford,  the  plaintiff,  was 
the  owner  of  the  southeast  quarter  of  section  19,  in  township 
7  south,  range  20  west,  in  Graham  county,  in  this  state.  Upon 
that  day  Clay  Bradford  executed  and  delivered  to  the  Central 
Kansas  Loan  and  Trust  Company,  of  Russell,  Kansas,  a  mort- 
gage on  the  land  for  $600.  This  mortgage  was  filed  for  record 
in  the  office  of  the  register  of  deeds  for  Graham  county  oo  the 
5th  day  of  April,  1887.  Maria  Bradford,  the  wife  of  Clay 
Bradford,  did  not  sign  the  mortgage,  and  on  the  29th  day  of 
August,  1887,  brought  her  action  against  the  Central  Kansas 
Loan  and  Trust  Company  and  Clay  Bradford  to  have  the  mort- 
gage declared  null  and  void,  upon  the  ground  that  the  land  at 
the  date  thereof  was  occupied  as  a  residence  by  the  family  of 
Clay  Bradford,  and  that  the  property  had  never  been  mort- 
gaged with  the  joint  consent  of  husband  and  wife.  Subse- 
quently, the  loan  and  trust  company  filed  its  answer,  denying 
that  Clay  or  Maria  Bradford,  at  the  date  of  the  mortgage,  occu- 
pied the  land  as  a  residence,  and  also  denying  that  at  such  date 
the  land  was  the  homestead  of  Clay  Bradford  or  his  &mily. 
Trial  had  before  the  court  without  a  jury.  The  court  made  a 
general  finding  in  favor  of  the  loan  and  trust  company,  and 
rendered  a  judgment  for  costs  against  the  plaintiff,  Maria 
Bradford.     She  excepted,  and  brings  the  case  here. 

After  the  petition  in  error  was  filed  in  this  court,  on  June 
18,  1889,  Mrs.  Bradford  died.  After  her  death,  her  mother, 
Mrs.  Nancy  Dawson,  was  appointed  administratrix.  On  the 
18th  day  of  March,  1891,  Mrs.  Dawson  was  removed  as  ad- 
ministratrix, and  Greorge  F.  Clark  was  appointed  administra- 
tor in  her  place.  At  the  late  December  session  of  this  court, 
application  was  made  to  revive  the  proceeding  brought  by 
plaintiff  in  error  in  the  name  of  George  F.  Clark,  as  admiDis- 
trator.  It  is  not  shown  by  any  affidavit,  or  otherwise,  when 
Mrs,  Bradford  died.  Therefore,  it  does  not  appear  affirma- 
tively that  the  motion  to  revive  has  been  made  within  a  year, 
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as  required  by  §§  433  and  434  of  the  civil  code.  The  defendant 
has  not  filed  any  consent  for  a  revivor.  The  statute  provides 
that  an  order  to  revive  an  action  upon  the  death  of  either  the 
plaintiff  or  defendant  cannot  be  made  after  the  expiration  of 
one  year,  without  the  consent  of  the  opposite  party.  {AngtU  v. 
Martin,  24  Kas.  334;  Railroad  Co.  v.  Andrews ,  34  id.  563; 
Mawhinney  v.  Doane,  40  id.  681 ;  Tibbetts  v.  Deck,  41  id.  492.) 
Under  the  statute  and  the  decisions  of  this  court,  upon  the 
showing  made  there  can  be  no  revivor;  and  therefore  the 
proceeding  in  error  must  be  dismissed.  (Gen.  Stat  of  1889, 
1[|4530,  4531 ;  Green  v.  McMurtry,  20  Kas.  189;  Soroggs  v. 
TuU,  23  id.  181;  Halsey  v.  Van  Vliet,  27  id.  474;  Myers  v. 
Kothman,  29  id.  19;  T^  v.  Oitizens'  Bank,  36  id.  457.) 

We  have  fully  examined  the  record,  however,  and  if  the 
motion  to  revive  were  in  time,  we  do  not  perceive  any  suffi- 
cient ground  upon  which  to  rest  the  reversal  of  the  judgment 
of  the  trial  court.  There  was  evidence  before  the  court  below 
tending  to  prove  that  Clay  Bradford  made  a  homestead  entry 
upon  the  land  described  in  the  mortgage  in  April,  1879;  that 
he  occupied  the  land  with  his  wife  as  a  residence  from  1879 
to  sometime  in  1882;  that  he  proved  up  on  his  land  in  1884 
or  1885;  that  Mrs.  Bradford  left  Graham  county  in  June, 
1883,  going  to  Nebraska;  that  she  remained  there  one  year 
and  then  went  to  Wichita,  in  this  state;  that  after  being  at 
Wichita  a  year,  she  went  to  Kingman;  that  she  was  at  King- 
man until  her  return  to  Graham  county  in  1886 ;  that  after  she 
left  Graham  county,  in  June,  1883,  she  did  not  cohabit  with 
her  husband  any  more ;  that  when  she  returned  to  Graham 
county  in  1886  she  had  three  children — two  of  them  were  ille- 
gitimate— and  soon  after  was  pregnant  again  by  some  person 
other  than  her  husband ;  that  Clay  Bradford  left  his  home- 
stead in  1882  and  went  to  Ellis,  in  this  state;  that  his  wife, 
Maria  Bradford,  did  not  attempt  to  occupy  the  land  in  con- 
troversy after  1883  until  in  August,  1887,  after  the  date  of 
the  mortgage,  when  she  put  in  the  house  a  bed  and  stove;  that 
the  house  upon  the  land,  from  the  1st  of  March,  1887,  until 
late  in  April  of  that  year,  was  used  as  a  granary;  that  after- 
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wardy  for  about  three  months^  it  was  used  for  a  school;  tibat 
on  the  3d  day  of  May,  1887,  Clay  Bradford  leased  the  prop- 
erty to  Hiram  Travis  and  John  Neal;  that  there  was  not 
anything  in  the  house  from  March,  1887,  to  April  of  that 
year  but  grain,  and  that  during  the  last  of  April  a  district 
school  was  opened  in  the  house.  It  further  appears  from  the 
evidence,  that  in  November,  1887,  Clay  and  Maria  Bradford 
conveyed  by  deed  the  land  to  W.  R.  Hill  or  J.  P.  Pomeroy 
for  $300.  Whether  this  deed  was  a  warranty  or  a  quitclaim 
we  cannot  ascertain. 

The  court  made  a  general  finding  for  the  defendant  below, 
and  therefore  must  have  found,  in  order  to  render  the  judg- 
ment which  it  did,  that  both  Clay  Bradford  and  his  wife, 
Maria  Bradford,  abandoned  the  land  in  dispute  as  a  homestead 
prior  to  the  1st  day  of  April,  1887.  While  the  evidence  is 
conflicting,  we  cannot  say  that  there  is  no  evidence  whatever 
to  support  the  finding.  The  conduct  of  Mrs.  Bradford  after 
she  left  her  husbana  indicates  clearly  that  she  bad  no  inten- 
tion of  returning  to  her  husband  or  to  the  land  in  Graham 
county  until  she  heard  of  the  execution  of  the  mortgage. 
Some  of  the  evidence  tends  to  show  that  Clay  Bradford  had 
not  wholly  abandoned  the  land  as  his  homestead ;  but  he  did 
not  live  upon  it  after  1882,  and  we  cannot  say,  as  against  the 
finding  of  the  trial  court,  that  there  is  not  sufficient  evi- 
dence tending  to  show  his  abandonment  of  the  land  as  a 
homestead.  Under  the  constitution,  there  must  be  occupancy 
as  a  residence  by  some  one  of  the  family  of  the  owner  to  con- 
stitute a  homestead.  {Farlin  v.  8ook,  26  Kas.  397;  Koons  v. 
Rittenhause,  28  id.  359.) 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 
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The  Watkins  National  Bank  v.  J,  G.  Sands  et  al.  H  ^ 

48  Iflfi 


47  501 
»1  277 


47  5911 
56  441 


1.  Absionmbnt  —  Mortgages  —  Preference  of  Creditors,  Where  a  deed  of 
assignment  and  certain  mortgages  were  ia  contemplation  at  th& 
same  time,  and  the  preparation  of  all  commenced  and  proceeded  to- 
gether,  and  all  were  executed  and  completed  substantially  at  the  ^300 
same  time,  the  preparation  and  execution  of  all  most  be  treated  as  a  47  ^j 
simoltaneons,  continuous  and  single  act,  and  no  preference  can  b&  ^  ^12 
rightfully  claimed  under  the  mortgages.  (Hardware  Co.  v.  Implement 

Co.,  ante,  p.  428,  followed.) 

2,  Not  Defeated  —  Good  Faith,    In  the  deed  of  assignment  the^ 

oonyeyance  was  made  in  general  terms  descriptive  of  all  the  prop- 
erty of  the  debtor  not  exempt  by  law,  and  it  also  contained  a  pro- 
Tision  for  the  pro  rata  distribution  of  the  proceeds  among  all  the 
creditors;  and  it  further  provided  that  the  conveyance  was  mad& 
subject  to  the  mortgages  executed  contemporaneously  with  the  deed 
of  assignment.  Held,  That  the  assignment,  having  been  made  in  good 
faith,  and  in  terms  so  as  to  convey  all  the  property  of  the  assignor 
for  the  benefit  of  all  his  creditors,  the  reference  to  the  mortgages, 
although  inoperative  and  void,  is  not  of  itself  sufficient  to  defeat  the 
assignment. 

8.  Attaohmbnt — Discharge.  The  testimony  examined,  and  found  to  be 
sufficient  to  sustain  the  ruling  of  the  court  in  vacating  and  discharg- 
ing an  attachment. 

Error  from  Douglaa  DiBtrid  Court, 

Action  by  the  Bank  against  Sands  and  another,  on  a 
promissory  note.  From  an  order,  at  the  May  term,  1889^ 
discharging  plaintiff's  attachment,  it  brings  error.  The 
opinion  states  the  facts. 

W.  J,  PaMersoHf  for  plaintiff  in  error, 
B,  J.  Horton,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J, :  The  Watkins  National  Bank  brought  an- 
action  against  J.  G.  Sands  and  C.  W.  Cherry  to  recover  the 
sum  of  |700  upon  a  promissory  note,  together  with  the  in- 
terest thereon.  The  plaintiff  alleged  that  Sands  had  sold^ 
conveyed  and  disposed  of  his  property,  and  was  about  to  sell^ 
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ooDvey  and  dispose  of  the  same  with  the  fraudulent  intent  to 
cheats  defraud^  hinder  and  delay  his  creditors;  and  upon  an 
affidavit  setting  forth  these  grounds  an  attachment  was  granted. 
Subsequently,  a  motion  was  made  by  Sands  to  dissolve  the  at- 
tachment, and  it  was  alleged  that  the  grounds  set  forth  in  the 
attachment  affidavit  were  untrue.  A  like  motion  was  made 
by  Richard  S.  Horton,  who  stated  that  at  the  time  the  attach- 
ment was  issued  he  was  the  assignee  of  the  defendant  J.  G. 
Sands,  under  a  deed  of  assignment  executed  and  delivered  to 
him.  Considerable  testimony  was  submitted  upon  the  appli- 
cation, and  the  court,  after  hearing  the  same,  vacated  and  dis- 
charged the  attachment,  and  ordered  that  the  property  which 
had  been  attached  should  be  delivered  to  the  assignee  under 
the  general  assignment  made  by  Sands  on  May  14, 1889.  A 
reversal  of  that  order  is  sought  by  this  proceeding. 

It  appears  from  the  testimony  that  on  May  13, 1889,  Sands 
was  in  an  insolvent  condition,  and  determined  to  make  a  gen- 
eral assignment  for  the  benefit  of  his  creditors;  and  on  that 
day  he  procured  a  form  of  assignment  to  be  made,  but  no 
assignee  was  named  therein,  and  it  was  not  executed  or  ac- 
knowledged until  the  following  day.  On  the  13th,  he  also 
prepared  and  signed  certain  notes  and  mortgages,  which, 
however,  were  not  delivered  until  after  the  assignment  had 
been  perfected.  One  was  a  note  for  $1,000,  executed  to  C. 
W.  Brown,  his  father-in-law,  who  resided  in  New  Hampshire, 
and  which  was  secured  by  a  mortgage  on  real  estate.  Another 
was  a  note  for  $416.48,  given  in  favor  of  the  First  National 
Bank  of  Fredonia,  of  which  his  son-in-law  was  an  officer  and 
stockholder;  and  this  he  secured  by  a  mortgage  on  the  same 
real  estate.  There  was  still  another  note,  for  $1,029.36, 
made  in  favor  of  his  son-in-law,  M.  Abernathy,  of  Fredonia, 
and  it  was  secured  by  a  chattel  mortgage  upon  his  stock  of 
goods.  None  of  the  parties  to  whom  the  notes  and  mortgages 
were  given  were  present  to  receive  them,  nor  had  they  any 
knowledge  of  their  execution  until  after  the  assignment  was 
made.  The  notes  were  forwarded  through  the  mails  to  these 
parties,  at  distant  towns,  on  May  14, 1889,  and  the  mortgages 
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were  carried  to  the  office  of  the  roister  of  deeds  by  R.  8. 
HortoD,  after  he  had  agreed  to  accept  the  position  of  assignee, 
and  only  a  few  minutes  preceding  the  execution  of  the  deed 
of  assignment.  Sands  testifies  that  the  deed  of  assignment 
was  signed  and  acknowledged  by  him  only  about  15  minutes 
to  half  an  hour  aft^r  the  mortgages  had  been  placed  in  the 
hands  of  the  assignee  for  conveyance  to  the  register  of  deeds. 
The  deed  of  assignment  undertakes  to  convey  to  R.  S.  Horton, 
the  assignee,  all  the  property  of  Sands,  real  and  personal,  of 
every  nature  and  description,  except  such  as  is  exempt  under 
the  laws  of  the  state  of  Kansas.  The  instrument  contained  a 
clause  reciting  that  the  assignment  was  made  subject  to  the 
three  mortgages  that  have  been  mentioned. 

An  examination  of  the  testimony  leads  us  to  the  conclusion 
necessarily  reached  by  the  district  court,  that  Sands  acted 
throughout  in  good  faith  and  without  fraudulent  purpose. 
The  debts  which  the  mortgages  were  given  to  secure  appear 
to  be  actual  and  bona  fidcy  and  the  debtor's  purpose  seems  to 
have  been  to  devote  all  his  property  to  the  payment  of  his 
debts.  If  the  assignment  and  mortgages  were  made  in  good 
faith,  and  without  actual  intent  to  defraud  or  defeat  creditors, 
the  fact  that  they  were  informal  or  irriggnlar  is  not  alone  suf- 
ficent  to  sustain  an  attachment.  While  the  debts  are  to  be 
treated  as  bona  fide,  and  the  conveyances  as  having  been  made 
in  good  faith,  it  does  not  follow  that  the  mortgages  are  to  be 
upheld  nor  that  the  mortgagees  are  to  be  treated  as  preferred 
creditors.  It  is  true,  and  has  frequently  been  held,  that  a 
debtor  in  failing  circumstances  may  prefer  creditors,  so  long 
as  he  retains  the  control  and  disposition  of  his  property,  by 
the  payment  of  money  or  property,  or  by  securing  such  cred- 
itors, providing  the  payment  is  made  or  the  security  given  in 
good  faith.  Such  honest  preference  may  be  given  at  any  time 
prior  to  the  making  of  an  assignment.  If,  however,  the  mort- 
1  Aesi  ment-  8^^  ^^  prepared  and  executed  in  connection 
^S^^lf  with  the  deed  of  assignment,  and  substantially  at 
"*  the  same  time,  then  all  should  be  treated  as  a  single 
and  continuous  transaction,  and  nothing  could  be  taken  under 
8S— 47XAB. 


Digitized  by  VjOOQ iC 


594  SUPREME  COURT  OF  KANSAS. 

Watkins  National  Bank  t.  Sands. 

the  mortgages.  {Hardware  Co.  v.  Implement  Co,,  ante,  p.  423.) 
The  facts  in  this  case  bring  it  fairly  within  the  cited  case. 
There  was  a  voluntary  general  assignment  by  deed  containing 
general  terms  descriptive  of  all  the  property  of  the  debtor  not 
exempt  by  law ;  and  it  also  contained  a  provision  for  the  pro 
rata  distribution  of  the  proceeds  among  all  the  creditors.  All 
the  papers  were  prepared  on  May  13,  including  the  notes, 
mortgages,  and  form  of  assignment.  The  notes  were  not  sent 
to  the  payees,  nor  were  the  mortgages  delivered  to  them,  nor 
for  record,  on  that  day,  nor  until  about  the  time  the  assign- 
ment was  consummated.  Sands  kept  them  in  his  possession 
after  the  skeleton  deed  of  assignment  was  prepared,  and  until 
the  14th,  ^^thinking,^^  he  said,  ^Mt  was  just  possible,  even  at 
that  late  date,  that  I  might  change  my  mind  about  this  as-' 
signment.^'  On  the  14th,  and  while  he  held  the  prepared 
mortgages  and  deeds  of  assignment  in  his  possession,  he  ar- 
ranged with  Horton  to  act  as  assignee,  and  the  instrument  of 
assignment  was  then  completed.  After  Horton  bad  agreed  to 
act  as  assignee.  Sands  placed  the  mortgages  in  the  hands  of 
the  assignee,  who  carried  them  to  the  office  of  the  register  of 
deeds.  The  record  discloses  that  one  of  the  real-estate  mort- 
gages was  filed  for  record  at  11  o^clock  a.  m.  of  that  day,  and 
the  other  two  mortgages  at  five  minutes  past  11  o'clock  of  the 
same  day;  while  the  deed  of  assignment  was  presented  for 
record  at  11 :  25  o'clock  a.  m.  of  that  day.  Sands  admitted  in 
his  testimony  that  the  deed  of  assignment  was  executed  and 
acknowledged  by  him  between  15  minutes  and  half  an  hour 
after  the  mortgages  had  been  given  to  Horton  to  carry  to  the 
office  of  the  register  of  deeds.  Horton,  however,  was  not  the 
agent  of  the  mortgagees,  nor  were  there  aiiy  representatives 
of  theirs  present  to  accept  the  instruments,  and  they  cannot 
be  said  to  have  been  delivered  to  anyone  at  the  time  of  the 
assignment.  In  fact,  they  had  no  knowledge  of  their  execu- 
tion until  some  time  after  the  assignment  had  been  made  and 
the  property  delivered  to  the  custody  of  the  assignee.  It  thus 
appears  that  all  of  the  conveyances  were  in  contemplation  at 
the  same  time,  the  preparation  of  all  commenced  and  proceeded 
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together,  and,  practically,  all  were  executed  and  completed  at 
the  same  time.  Following  the  former  decision,  the  prepara- 
tion and  execution  of  all  the  instruments  must  be  treated  as  a 
simultaneous,  continuous  and  single  act;  and  hence  no  pref- 
erence can  be  rightfully  claimed  under  the  mortgages. 

The  fact  that  the  assignor  stated  in  the  deed  that  it  was 
made  subject  to  the  mortgages  does  not  necessarily  avoid  the 
conveyance.  If  the  assignor  had  reserved  something  which 
purported  to  have  been  conveyed  to  himself,  or  if  the  assign- 
ment was  otherwise  fraudulently  made,  it  might  vitiate  the 
whole.  The  assignment,  however,  having  been  made  in  good 
faith,  and  in  terms  so  as  to  convey  all  the  property  of  the  as- 
2.  Not  defeated-  siguor  for  the  benefit  of  all  his  creditors,  the  ref- 
good  iwth.  erence  to  the  mortgages  is  of  itself  insufficent  we 
think  to  defeat  the  assignment.  In  effect,  it  is  a  direction  to 
the  assignor  as  to  the  manner  of  distributing  the  assets  of  the 
estate.  Such  a  direction  or  provision  is  inoperative,  as  the  as- 
signee is  controlled  by  the  statute,  and  not  by  the  wish  or 
direction  of  the  assignor.  The  statute  provides  that  "every 
voluntary  assignment  of  lands,  tenements,  goods,  chattels,  ef- 
fects, and  credits,  made  by  a  debtor  to  any  person  in  trust  for 
his  creditors,  shall  be  for  the  benefit  of  all  the  creditors  of  the 
assignor,  in  proportion  to  their  respective  claims;  and  every 
such  assignment  shall  be  proved  or  acknowledged,  and  certified 
and  recorded  in  the  same  manner  as  is  prescribed  by  law  in 
cases  wherein  real  estate  is  conveyed."  (Gen.  Stat,  of  1889, 
Tf  342.)  In  this  provision  no  preferences  are  allowed,  but  the 
assignee  is  required  to  distribute  the  proceeds  of  the  estate 
among  all  the  creditors  of  the  assignor,  in  proportion  to  their 
respective  claims.  The  provision  of  statute  quoted  appears  to 
have  been  copied  from  the  statute  of  Missouri,  which  has  been 
in  effect  in  that  state  since  1864,  and  the  courts  in  construing 
the  statute  have  held  that  any  direction  as  to  the  distribution 
of  proceeds  or  attempted  preference  will  not  avoid  the  assign- 
ment, but  that  the  assets  of  the  estate  must  inure  to  the  bene- 
fit of  all  the  creditors.  {Shapleigh  v.  Baird,  26  Mo.  326; 
Crmo  V,  Bearddeyy  68  id.  435;  Martin  v,  Havsmariy  14  Fed. 
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Rep.  160;  Krebs  v.  Emng,  22  id.  693.  See,  also,  Henderson 
V.  IHerce,  9  N.  E.  Rep.  449;  Burrill,  Aasignm.,  §  362.)  The 
provision  iDoorporated  in  the  deed  with  reference  to  the  mort- 
gages, by  which  the  assignor  prescribed  the  rule  of  distribution, 
and  which,  if  carried  out,  would  operate  as  a  preference,  does 
not  conform  with  the  statute,  and  hence  it  cannot  stand.  It 
may  be  said  of  our  law,  as  was  said  of  the  Missouri  statute, 
'^  Nothing  in  the  section  indicates  that  an  assignment  preferring 
a  portion  of  the  creditors  should  be  void,  but  the  most  reason- 
able construction  of  the  section  is  that  the  assignment  should 
stand  and  inure  to  the  benefit  of  all."  {Crow  v,  Beardslej/y  su- 
pra.) The  mortgagees  therefore  obtain  no  benefit  by  virtue 
of  tjiis  provision  which  was  incorporated  in  this  deed  of  assign- 
ment, but  they  may  come  in  with  the  other  6ona/de  creditors 
and  receive  payment  from  the  assignee ''  in  proportion  to  their 
3.  Atuchment-  respcctive  claims."  The  facts  of  the  case,  how- 
diBcharge.  evcr,  uot  being  sufficient  to  sustain  an  attachment, 
the  order  of  the  district  court  dissolving  the  same  must  be  af- 
firmed. 

All  the  Justices  concurring. 


The  Douglas  County  National  Bank  v.  James  G. 
Sands. — The  National  Bank  of  Lawrence  v.  Same. 
— George  A.  Banks  v.  Same. 

1  Case,  Followed.  The  case  of  Watkins  National  Bank  v.  Sands,  jnst 
decided,  referred  to  and  followed. 

2.  Attaohmbnt  —  Dissolution,  The  evidence  in  the  present  oases  exam- 
ined, and  held,  that  under  snoh  evidence  the  decision  of  the  district 
court  discharging  the  attachments  must  be  affirmed. 

Error  from  Douglas  Didrid^  Court 

Three  cases  brought  to  this  court  to  review  in  each  the 
order  and  judgment  of  the  district  court  discharging  the  at- 
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tachment  therein,  at  the  May  term,  1889.     The  facts  appear 
in  the  opinion. 

D.  8.  Alfordy  for  plaintiff  in  error  the  Douglas  County 
National  Bank;  8.  0.  Thachery  for  plaintiffs  in  error  the  Na- 
tional Bank  of  Lawrence  and  Greo.  A.  Banks. 

B.  J.  Hortony  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  The  judgment  of  the  court  below  in  each 
of  these  three  cases  will  be  affirmed,  upon  the  authority  of  the 
case  of  the  Watkins  National  Bank  v,  James  G,  8ands,  just  de- 
cided. See,  also,  the  following  authorities :  Case  v.  Ingeraolly 
7  Kas.  367;  Ouendet  v.  Lahmer,  16  id.  527;  Harris  v,  CappeUy 
28  id.  117;  Kelsey  v.  Harrison,  29  id.  143 ;  TooUe  v.  ColdweU,  30 
id.  125;  Bailey  v.  Manufacturing  Co. y^2  id.  73;  McPikev.  At- 
toell,  34  id.  142;  Hershfield  v.  Lowenthal,  36  id.  407;  Hosea 
V.  McClure,  42  id.  403;  AUea  v.  Fugety  42  id.  672;  Cooper  v. 
Clarky  44  id.  358;  Furniture  Co,  v.  Armstrongy  46  id.  270. 
See,  also,  1  Wade,  Att,  §  96.  The  first  of  The  above  cases  now 
under  consideration,  the  one  of  the  Douglas  County  National 
Bank,  cannot  be  distinguished  from  the  Watkins  National 
Bank  case,  above  cited  and  followed.  The  second  case,  that 
of  the  National  Bank  of  Lawrence,  can  scarcely  be  distin- 
guished from  the  Watkins  National  Bank  case,  there  being 
no  important  differences  between  them.  As  to  the  other  case, 
that  of  George  A.  Banks,  there  is  a  difference  in  the  facts  which 
it  is  claimed  is  of  importance.  Banks^s  action  was  commenced 
on  May  15,  1889,  on  promissory  notes  dated  in  1882,  and  it 
is  claimed  that  after  that  time,  and  in  August,  1887,  Sands 
gave  to  his  wife  $1,300  in  cash  for  a  consideration  of  about 
$800,  and  therefore  that  $500  of  the  amount  was  a  pure  gift, 
and  that  Sands  was  insolvent  at  the  time,  and  therefore  that 
the  transaction  was  a  fraud  upon  Sands's  creditors.  Of  course 
it  is  a  fraud  against  creditors  for  an  insolvent  person  to  give 
away  his  property;  but  this  claim,  however,  of  the  plaintiff 
in  error.  Banks,  is  not  sufficiently  shown  by  the  evidence,  and 
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the  burden  of  proof  was  upon  the  plaintiff^  Banks;  and  the 
findings  of  the  court  below  were  against  Banks  and  in  favor 
of  Sands.  The  facts  with  r^ard  to  this  matter  seem  to  be 
about  as  follows:  This  money,  $1,300,  was  obtained  by  Mrs. 
Sands  on  account  of  Quantrell  raid  losses.  The  Quantrell  raid 
occurred  on  August  21,  1863,  at  which  time  a  large  amount 
of  property  belonging  to  Sands  was  destroyed  by  Quantrell's 
band.  Sands  promised  that  whatever  might  afterward  be  re- 
ceived on  account  of  his  losses  at  this  raid  should  be  given  to 
his  wife.  When  this  promise  was  first  made  is  not,  however, 
shown.  In  1876,  an  act  of  the  legislature  was  passed  appoint- 
ing a  commission  to  examine  and  certify  the  amount  of  the 
losses  which  occurred  by  reason  of  this  as  well  as  of  other  raids 
of  guerrillas  and  marauders  during  the  years  from  1861  to 
1865.  We  would  infer  that  under  this  statute  a  claim  for 
Sands's  losses  wt^  made  out  and  presented  in  Sands's  wife's 
name,  and  examined  and  approved  by  the  commission.  In 
1887,  an  act  of  the  legislature  was  passed  providing  for  the 
assumption  and  payment  by  the  state  of  Kansas  of  all  such 
claims;  and  in  August,  1887,  Mrs.  Sands  drew  the  amount 
allowed  to  her,  which  was  about  $1,300.  It  does  not  appear 
that  Sands  ever  had  any  of  this  money  in  his  possession; 
nor  does  it  sufficiently  appear  that  Sands  was  insolvent  at 
that  time,  or  at  any  time  prior  thereto;  and,  as  before  stated, 
the  findings  and  judgment  of  the  court  below  are  against 
the  plaintiff.  Banks.  Also,  it  would  seem  that  Sands  at  the 
time  owed  to  his  wife  about  $800  of  the  amount,  and  the 
remainder  of  the  amount,  to  wit,  $600,  was  afterward  used 
in  making  improvements  upon  their  homestead.  Sands  was 
at  that  time  and  had  been  for  years  openly  doing  a  harness 
and  saddlery  business  at  Lawrence,  and  he  continued  in  such 
business,  and  his  credit  was  then  and  afterward  "first  class;" 
and  he  continued  in  such  business  for  nearly  two  years 
afterward,  to  wit,  until  about  May  13,  1889,  when  he  ex- 
ecuted the  mortgages  and  assignment  involved  in  this  con- 
troversy. The  Banks  suit,  as  before  stated,  was  commenced 
on  May  15,  1889,  when  an  order  of  attachment  was  issued 
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therein  and  levied  upon  a  portion  of  Sands's  stock  of  goods, 
both  at  Lawrence  and  Eudora.  It  would  hardly  seem  that 
the  forgoing  facts  could  be  held  sufficient  to  sustain  the  fore- 
going attachment  The  court  below  found  and  held  that  they 
were  not,  and  we  cannot  say  that  the  decision  is  erroneous. 

We  think  the  decision  in  this  case  and  in  the  other  Sands 
cases  will  do  ample  justice.  Under  it  neither  the  mortgagees 
nor  the  attaching  creditors  will  get  advantages  or  preferences 
over  the  other  creditors,  but  all  of  Sands's  property  which  is 
not  exempt  from  judicial  process  will  be  used  for  the  benefit 
of  all  his  creditors  in  proportion  to  their  respective  claims. 
This  is  equity,  while  to  give  preferences  or  advantages  to 
either  the  mortgagees  or  the  attaching  creditors  would  not  be 
equity. 

The  order  and  judgment  of  the  district  court  in  the  three 
cases  now  under  consideration  will  therefore  be  affirmed. 

All  the  Justices  concurring. 


Charles  A.  Pray  et  cU,  v.  Isabella  N.  Jenkins  et  al. 

Ejxotmbmt — Mortgage — Foreclosure — Forgery — Evidence,  In  an  ac- 
tion of  ejectment  brought  against  the  grantee  of  a  purohaaer  at  a 
judicial  sale  made  in  an  action  of  foreclosure,  it  is  competent  for  the 
plain tiflPs  in  the  ejectment  action  to  show  that  the  mortgage  was  a 
forgery,  and  that  the  persons  purporting  to  have  executed  the  same 
were  not  served  by  process  in  the  foreclosure  suit. 

Error  from  Osage  District  Court, 

Ejectment.  Judgment  for  plaintiffs,  Jenkins  and  another, 
at  the  July  term,  1888.  The  defendants,  Pray  and  wife,  bring 
error.     The  opinion  states  the  facts. 

Jetmore  &  Jetmore^  for  plaintiffs  in  error. 
Vance  &  Campbell,  for  defendants  in  error. 
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Opinion  by  Simpson,  C.  :  This  is  an  action  in  ejeetmeot, 
brought  in  the  Osage  county  district  court  by  Isabella  N. 
Jenkins  and  Johanna  Van  Dorp  against  Charles  A.  Pray  and 
Alice  Pray,  to  recover  a  quarter-section  of  land.  The  plain- 
tiffs below  show  title  from  the  government  through  mesne 
conveyances.  Pray  and  wife  claim  title  through  a  sheriff's 
deed  of  date  January  28,  1880,  made  by  virtue  of  an  order 
of  sale  issued  under  a  foreclosure  decree,  wherein  E.  A.  John- 
son was  plaintiff,  and  Isabella  N.  Jenkins  and  William  Henry 
Jenkins,  her  husband,  and  Johanna  Van  Houten,  now  Van 
Dorp^  were  defendants.  It  appears  that  the  fiaither  of  these 
ladies  delivered  them  a  deed  to  said  land  in  May,  1877.  This 
deed  was  executed  on  the  9th  day  of  December,  1874,  by  the 
grandfather  and  grandmother  (they  being  the  owners]  of  the 
defendants  in  error.  It  was  placed  upon  record  on  the  15th 
day  of  June,  1877,  and  at  the  same  time  a  mortgage,  purport- 
ing to  have  been  executed  by  Jenkins  and  wife  and  Johanna 
Van  Houten  to  one  E.  A.  Johnson,  to  recover  the  payment 
of  $400,  with  interest,  was  filed  for  record.  Payment  of  in- 
terest being  in  default,  an  action  of  foreclosure  was  commenced 
by  Johnson,  that  resulted  in  a  judgment  and  an  order  of  sale 
of  the  mortgaged  property.  It  was  sold  to  Johnson,  the  sale 
was  confirmed,  and  a  deed  made  by  the  sheriff  to  Johnson, 
who,  on  December  21,  1880,  conveyed  the  same  by  warranty 
deed  to  these  plaintiffs  in  error,  who,  on  the  1st  day  of  March, 
1881,  went  into  the  actual  possession  of  the  land,  and  have  held 
the  same  ever  since,  and  have  made  lasting  and  valuable  im- 
provements on  the  same  and  occupied  it  as  their  homestead. 

The  plaintiffs  below  claim  that  the  mortgage  was  never 
executed  by  them,  or  either  of  them,  and  that  the  same  is  a 
forgery  and  is  fraudulent  and  void,  and  that  they  had  no 
knowledge,  notice  or  information  of  the  existence  of  said 
mortgage  until  just  prior  to  the  commencement  of  this  action; 
that  the  court  rendering  the  decree  of  foreclosure  had  no  juris- 
diction of  their  persons,  neither  Isabella  N.  Jenkins  nor  Jo- 
hanna Van  Dorp  ever  having  been  served  with  process  in  said 
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action,  nor  had  any  knowledge  or  notice  of  the  pendency  of 
soch  action  until  just  prior  to  the  commencement  of  this  action. 
The  trial  court  made  the  following  special  findings  of  fact 
and  conclusions  of  law,  to  wit : 

"findings  of  fact. 

^*On  considering  the  evidence  in  this  case,  I  find  that  on 
the  14th  day  of  June,  1877,  the  plaintiffs  were  the  owners  in 
fee-simple  of  the  land  in  controversy  in  this  action,  being  the 
southeast  quarter  of  section  10,  township  14,  range  17,  in 
Osage  county,  Kansas;  that  on  the  28th  day  of  January, 
1880, 1.  H.  Smith,  as  sheriff  of  said  Osage  county,  Kansas, 
executed  and  delivered  to  E.  A.  Johnson  a  deed,  purporting 
to  convey  to  said  Johnson  the  interest  of  one  of  the  plaintiffs, 
Johanna  Van  Houten,  now  Johanna  Van  Dorp,  to  said  real 
estate;  that  it  is  upon  this  deed  that  the  defendant  Charles  A. 
Pray  bases  his  title  to  this  real  estate;  that  said  sheriff ^s  deed 
was  based  on  a  certain  foreclosure  proceeding  had  in  the  dis- 
trict court  of  Osage  county,  Kansas,  the  object  of  which  pro- 
ceeding was  the  foreclosure  of  a  mortgage  purporting  to  have 
been  executed  by  plaintiffs,  Johanna  Van  Dorp,  then  Johanna 
Van  Houten,  and  Isabella  N.  Jenkins,  under  the  name  of  Is- 
abella N.  Jenkins,  and  her  husband,  William  Henry  Jenkins. 
This  mortgage  purports  to  have  been  executed  and  acknowl- 
edged on  the  14th  of  June,  1877,  and  to  have  been  recorded 
on  the  15th  day  of  June,  1877,  on  which  last-named  day  the 
deed  for  said  land  to  said  plaintiffs,  which  was  executed  on 
the  9th  day  of  December,  1874,  was  also  recorded. 

''I  find  that  in  these  foreclosure  proceedings  no  valid  serv- 
ice of  summons  was  ever  made  upon  either  of  the  plaintiffs 
in  this  case,  but  that  personal  service  was  made  upon  William 
Henry  Jenkins;  that  in  said  case  judgment  was  first  rendered 
a^inst  William  Henry  Jenkins  and  Isabella  N.  Jenkins,  one 
of  the  plaintiffs  in  this  case,  with  a  decree  of  foreclosure  of 
the  mortgage  as  to  them  and  an  order  of  sale  of  their  interest 
to  said  land;  that  afterwards  judgment  was  rendered  in  said 
case  against  Johanna  Van  Houten,  and  a  decree  of  foreclosure 
of  said  mortgage  as  to  her  and  an  order  of  sale  as  to  her  in- 
terest therein ;  that  when  said  land  was  sold  finally,  it  was 
sold  under  the  last-named  judgment,  and  only  the  interest  of 
Johanna  Van  Houten  therein  was  conveyed  by  the  sheriff  and 
conveyed  on  said  sheriff's  deed. 

"  I  further  find  that  the  sheriff's  deed  was  recorded  on  the 
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day  of ,  in  the  year  1880,  and  afterward,  on  the 

18th  day  of  November,  1880,  E.  A.  Johnson,  grantee  in  said 
sheriflF's  deed,  conveyed  to  said  Charles  A.  Pray,  by  a  war- 
ranty deed,  the  land  in  controversy,  which  last-named  deed 
was  recorded  on  the  21st  of  December,  1880,  and  that  the 
consideration  in  said  deed  was  $925;  that  said  Charles  A. 
Pray,  under  the  said  deed,  went  into  possession  of  said  land 
about  the  1st  of  March,  1881;  and  has  ever  since  that  time 
remained  in  exclusive  possession  of  said  land,  and  has  made 
valuable  and  lasting  improvements  thereon. 

'^I  further  find  that  the  plaintiff  Isabella  Jenkins  became 
aware  of  the  fact  that  she,  together  with  her  sister  Johanna 
Van  Houten,  now  Johanna  Van  Dorp,  owned  this  real  estate 
some  time  in  May,  1877,  at  which  time  the  deed  for  said  land 
was  delivered  to  her  by  her  father,  then  living  in  Topeka, 
Kansas;  that  the  plaintiff  Johanna  Van  Dorp  had  no  knowl- 
edge of  her  ownership  or  interest  in  said  land  until  about  two 
years  ago. 

"I  further  find  that  the  mortgage  purporting  to  have  been 
executed  by  Isabella  Jenkins  and  William  Henry  Jenkins,  her 
husband,  and  Johanna  Van  Houten,  to  K  A.  Johnson,  on  the 
14th  day  of  June,  1877,  was  not  executed,  signed  or  acknowl- 
edged by  said  Isabella  Jenkins  and  Johanna  Van  Houten, 
now  Van  Dorp,  at  that  time,  or  at  any  other  time;  that  said 
mortgage  was  fraudulent  and  void  as  to  them.^' 

"conclusions  of  law. 

"As  conclusions  of  law  from  the  facts  found,  I  find  that  the 
plaintiffs  are  entitled  to  recover  possession  of  the  real  estate  in 
controversy  in  this  action,  and  also  to  recover  their  costs." 

I.  The  two  controlling  questions  in  this  case  are  matters  of 
fact,  rather  than  of  law.  These  are,  was  the  mortgage  exe- 
cuted by  the  parties  charged  with  its  execution?  and  was  serv- 
ice of  process  made  on  Isabella  N.  Jenkins  and  Johanna  Van 
Dorp  in  the  foreclosure  action?  To  except  these  questions 
from  the  operation  of  a  familiar  rule,  the  effort  of  counsel  for 
the  plaintiffs  in  error  has  been  expended  in  the  attempt  to 
show  that  the  decision  below  was  against  the  evidence,  but  this 
much  can  be  said  with  perfect  truth:  that  there  is  evidence  to 
support  the  finding,  and  we  can  with  great  propriety  go  further, 
and  say  that  the  weight  of  the  evidence  is  apparently  with  the 
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proposition  that  no  personal  service  of  summons  was  ever  made 
on  Mrs.  Jenkins  and  Miss  Van  Houten  in  the  foreclosure  ac- 
tion. The  evidence  that  they  never  signed  the  mortgage,  while 
not  as  strong  and  satisfactory  as  the  want  of  service,  is  yet  suf- 
ficiently strong  to  sustain  the  finding  in  that  respect.  Still  it 
is  not  our  province  to  determine  its  effect  further  than  to  in- 
sist on  a  fair  compliance  with  the  spirit  of  the  rule  requiring 
some  evidence  to  support  the  finding. 

II.  It  is  insisted  that  this  is  a  collateral  attack  on  the  judg- 
ment of  foreclosure.  With  the  finding  supported  by  evidence 
that  Mrs.  Jenkins  and  Miss  Van  Houten  were  never  served 
with  process  in  that  action,  the  case  of  Mastin  v.  Oray,  19 
Eas.  468,  seems  to  be  oonolusively  against  the  contention  of 
the  plaintiffs  in  error.  It  is  said  in  that  case  '^  that  a  judgment 
rendered  without  jurisdiction  may  be  impeached  in  a  collateral 
proceeding;"  but  it  may  be  that  according  to  the  logic  of  the 
cited  case  this  is  a  direct  attack.  In  either  event  we  do  not 
think  the  court  erred  in  this  respect.  The  complaints  made 
about  the  admission  and  exclusion  of  evidence  become  imma- 
terial, because  the  controlling  questions  are  want  of  personal 
service  in  the  foreclosure  suit,  and  the  foi^ery  of  the  mortgage, 
and  if  the  evidence  was  excluded  in  the  one  instance  and  ad- 
mitted in  the  other  the  result  would  not  be  changed. 

We  recommend  an  affirmance  of  the  judgment. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 
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James  D.  Clare  v.  John  Agerter. 

Pbomissobt  Notx — Rights  of  Surety — Chattel  Mortgage — Hen,  The 
surety  on  a  promissory  note  given  for  the  purchase  of  personal  prop- 
erty, to  whom  the  property  was  delivered  by  the  maker,  has  a  right 
to  retain  the  possession  of  said  property  against  a  chattel  mortgagee, 
to  whom  the  maker  of  said  note  executed  a  chattel  mortgage  while  in 
temporary  poesession  of  the  property  by  permission  of  the  pledgee. 

Error  from  Brown  District  Court. 

Replevin.  JudgmeDt  for  Agerter,  May  17, 1889.  The  de- 
fendant, Clare,  pomes  here.     The  facts  appear  in  the  opinion. 

James  FaMoon,  for  plaintiff  in  error. 

C.  W.  Johnson,  and  8.  F.  Newlon,  for  defendant  in  error. 

Opinion  by  Simpson,  C.  :  Agerter  commenced  this  action 
in  replevin  against  Clare,  to  recover  the  possession  of  one  bay 
mare,  one  gray  mare,  and  one  set  of  double  harness,  which  he 
claimed  under  and  by  virtue  of  a  chattel  mortgage  executed 
by  one  J.  C.  Thomas.  It  appears  that  the  property  in  con- 
troversy, on  the  3d  day  of  February,  1888,  belonged  to  one 
J.  H.  Koger,  who  sold  it  on  that  day  to  J.  C.  Thomas  for 
$175;  that  Thomas  paid  by  executing  his  note,  with  Clare  as 
surety,  and  he  agreed  with  his  surety  that  the  property  should 
stand  pledged  to  the  surety  until  he  (Thomas)  paid  the  note; 
that  subsequently,  and  about  the  15th  of  December,  1888, 
Thomas  delivered  the  property  to  Clare  for  him  to  hold  pos- 
'session  of  and  keep  until  the  note  to  Koger  was  paid ;  that  on 
the  18th  day  of  December,  1888,  Clare  permitted  Thomas  to 
have  the  temporary  use  of  the  property  to  go  to  a  place  six 
miles  distant,  with  the  distinct  understanding  that  the  prop- 
erty was  to  be  immediately,  on  the  return  of  Thomas,  deliv- 
ered to  Clare;  that  while  Thomas  was  thus  temporarily  in 
possession  of  the  property,  Agerter,  on  the  night  of  December 
19th,  attached  the  same  as  the  property  of  Thomas,  and  on 
the  next  day  Thomas  executed  a  chattel  mortgage  on  this  and 
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Other  property  to  secure  to  Agerter  the  payment  of  $159.60. 
On  the  2l8t  of  December  Thomas  redelivered  the  property  to 
Clare,  and  on  the  19th  day  of  January,  1889,  Agerter,  the  de- 
fendant in  error,  commenced  this  action.  The  case  was  tried 
at  the  May  term,  1889,  of  the  district  court  of  Brown  county, 
the  general  verdict  of  the  jury  being  in  favor  of  Agerter,  but 
the  special  findings  were  to  the  effect  that  on  the  3d  day  of 
February,  1888,  the  property  in  controversy  belonged  to  J. 
H.  Roger;  that  on  that  day  Koger  sold  to  Thomas,  and  re- 
ceived in  payment  a  promissory  note  of  Thomas  for  $175, 
payable  in  one  year,  with  Clare  as  surety ;  that  there  was  an 
agreement  between  Thomas  and  Clare  that  the  property  should 
stand  pledged  for  the  payment  of  the  note;  that  on  or  about 
the  17th  day  of  December,  and  before  Agerter  recovered  the 
mortgage  from  Thomas,  the  property  was  delivered  by  Thomas 
to  Clare,  so  that  Clate  could  keep  possession,  pay  the  balance 
due  on  the  note,  and  when  Thomas  was  able  to  repay  Clare 
the  property  to  be  returned  to  Thomas;  that  on  the  18th  of 
December  Clare  permitted  Thomas  to  have  the  temporary  use 
of  the  property  for  the  purpose  of  making  a  trip,  and  while 
said  property  was  in  the  temporary  possession  of  Thomas 
Agerter  attached  it,  on  the  night  of  the  19th  of  December, 
and  on  the  next  day  Thomas  executed  the  note  and  chattel 
mortgage  to  Agerter.  On  the  21st  of  December  Thomas  re- 
turned the  property  to  Clare,  who  has  retained  possession  ever 
since,  and  when  replevin  was  served  Clare  gave  a  delivery 
bond.  When  the  general  verdict  and  special  findings  were 
returned  Agerter  made  a  motion  for  a  judgment  in  his  favor, 
and  Clare  filed  a  motion  for  a  judgment  in  his  favor  on  the 
special  findings.  Clare's  motion  for  a  judgment  on  the  special 
findings  was  overruled,  and  he  brings  the  case  here  for  review, 
claiming  that  the  court  erred  in  overruling  his  motion  for  a 
judgment  in  his  favor  on  the  special  findings. 

The  trial  court  committed  material  error  in  overruling  the 
motion  of  Clare  for  judgment  on  the  special  findings,  as  these 
control  the  general  verdict.  The  facts  found  especially  by  the 
jury  are  to  the  effect  that,  at  the  time  the  chattel  mortgage  was 
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executed  to  Agerter,  both  the  right  of  possession  and  the  actual 
possession  of  the  chattels  was  in  Clare.  These  chattels  had 
been  delivered  to  Clare  in  pursuance  of  a  lawful  agreement 
with  Thomas  days  before  the  execution  of  the  chattel  mort- 
gage to  Agerter,  and  the  temporary  loan  of  them  by  Clare  to 
Thomas  did  not  disturb  the  l^al  title  or  right  of  possession 
in  Clare. 

We  recommend  that  judgment  be  entered  on  the  special 
findings  in  favor  of  Clare. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 


Samuel  8.  Tipton  v.  Isaac  Warner. 

1.  Land  Wabbants  —  Location — Demand — LimUation  of  ActiotL  In 
1859,  T.  received  from  W.  three  land  warrants,  calling,  in  the  aggre- 
gate, for  820  acres  of  land,  and  $180  in  cash,  to  be  used  by  T.  in  lo- 
cating land  in  Kansas,  for  the  benefit  of  W.,  with  the  understanding 
that,  if  W.  should  not  be  satisfied  with  the  selections  of  T^  that  T. 
would  pay  W.  back  his  money  and  the  value  of  the  land  warrants,  at 
$1  per  acre,  with  interest  at  10  per  cent.  T.  used  the  warrants  and 
money  received  from  W.  in  locating  land,  bnt  took  the  land  in  bis 
own  name.  In  September,  1886,  W.  elected  to  take  the  land,  and  de- 
manded  deeds  for  the  same,  and  also  demanded  a  settlement  with  T. 
Heldy  That  the  statute  of  limitations  did  not  commence  to  ran  un- 
til such  election  and  demand  were  made  on  T.  by  W.,  and  that  the 
action  was  not  barred  when  the  suit  was  commenced. 

2.  PsTiTioH — Amendment,  The  petition  in  this  case  examined,  and 
held^  that  the  petition  might  have  been  amended  on  the  trial  to  con- 
form to  the  facts  proven,  and  that  this  court  will  treat  it  as  haring 
been  thus  amended,  and  will  not  reverse  the  case  because  of  a  Tsri- 
anoe  between  the  petition  and  the  facts  proven  and  the  judgment 
rendered  thereon. 

Error  from  Anderson  District  Court. 
Suit  by  Warner  against  Tipton^  to  recover  land.    Judg- 
ment for  plaintiff,  at  the  adjourned  March  term,  1888.    The 
defendant  brings  error.     The  opinion  states  the  facts. 
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W,  A.  Johnson,  for  plaiutiff  in  error. 

Opinion  by  Strang,  C.  :  July  20, 1859,  at  Lawrence,  Kas., 
Samuel  S.  Tipton  received  from  Isaac  Warner  three  land 
warrants  of  the  value  of  $320  and  $180  in  money,  to  use  in 
locating  land  in  Kansas  for  the  benefit  of  Isaac  Warner,  with 
the  understanding  between  said  Tipton  and  Warner  that,  if 
said  Warner  was  not  suited  with  the  land  selected  by  Tipton, 
Tipton  should  pay  him  his  money  back,  including  $320  for 
the  warrants,  in  one  year,  with  interest  at  the  rate  of  10  per 
cent.  Tipton  located  said  warrants  upon  lands  in  Anderson 
and  Coffey  counties,  Kansas,  in  his  own  name.  He  never 
deeded  any  of  said  lands  to  Warner,  but  on  the  22d  of  March, 
1880,  he  deeded  120  acres  of  the  land  to  the  defendant  Cath- 
erine Mooney  for  $600,  and  on  the  next  day  deeded  80  acres 
of  said  land  to  W.  H.  Reed  for  $475,  who  subsequently  con- 
veyed the  same  to  the  defendant  Amanda  Stout.  Tipton  still 
held  the  balance  of  said  land  in  his  own  name  at  the  com- 
mencement of  this  suit,  but  afterward,  on  the  6th  of  March, 
1886,  he  mortgaged  said  land  to  N.  P.  Garretson,  one  of  the 
defendants,  for  the  sum  of  $1,000.  Tipton  never  paid  War- 
ner any  of  the  $180,  nor  anything  for  said  warrants.  The 
oost  of  locating  said  land,  and  the  taxes  on  the  same  prior  to 
the  commencement  of  this  suit,  amounting  to  $846.52,  were 
paid  by  Tipton,  and  none  of  said  amount  has  been  paid  by 
Warner  to  Tipton.  August  24,  1885,  in  response  to  a  letter 
from  Warner  inquiring  about  the  transaction,  Tipton  wrote 
as  follows  to  Warner : 

'•Yours  came  to  hand  a  few  days  since,  and  as  I  am  very 
busy  and  thought  to  write  you  every  day,  but  it  rained  to-day 
and  stopped  me  from  haying.  I  take  this  opportunity  of 
saying  tnat  I  entered  three  pieces  of  land  and  kept  them  as 
long  as  I  could,  for  taxes  were  eating  me  up,  and  I  was  obliged 
to  sell,  but  if  you  will  come  out  here  I  think  we  can  come  to 
some  understanding  with  regard  thereto  and  get  all  right." 

In  response  to  said  letter  Warner  came  to  Kansas,  called 
on  Tipton,  and  demanded  deeds  to  the  land,  which  were  re- 
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fused  by  Tipton.  The  defendant  Tipton  answered  to  the 
amended  petition,  and  the  case  was  dismissed  as  to  the  other 
defendants.  The  answer  was,  first,  a  genei^al  denial,  and  sec- 
ond, a  plea  of  the  statute  of  limitations.  The  case  ¥ras  tried 
by  the  court  without  a  jury,  the  court  making  the  following 
findings  of  fact : 

"1.  In  1859,  and  ever  since,  the  plaintiff  was  and  remains 
a  resident  of  Illinois,  and  the  defendant  b  and  for  many  years 
has  been  a  resident  of  Kansas. 

"2.  On  the  24th  of  August,  1886,  the  defendant  wrote, 
signed  and  mailed  to  the  plaintiff  the  letter  of  that  date  set 
out  in  the  petition,  in  response  to  one  inquiring  about  said 
land  warrants,  land,  and  money.  The  plaintiff  received  said 
letter  and  thereupon  responded  thereto  by  going  in  person  to 
Kansas,  called  upon  defendant  and  made  the  election  and  de- 
mand stated  in  the  third  paragraph  of  the  agreed  facts. 

**3.  All  of  these  lands  until  sold  were  wild,  vacant  and 
unoccupied,  and  that  tract  remaining  unsold  is  still  in  that 
condition.^' 

Upon  said  facts  and  the  admissions  contained  in  the  agreed 
statement  of  facts,  the  court  found  the  following  conclusions 
of  law: 

''1.  The  lands  so  located  by  defendant  became  and  were  at 
the  plaintiff's  option  the  property,  in  equity,  of  the  plaintiff. 
The  legal  title  was  held  in  trust  by  the  defendant,  who  had  a 
lien  thereon  for  the  taxes  paid  by  him,  and  who  is  chargeable 
with  the  $180  advanced  in  1859,  and  the  proceeds  of  the  sales 
and  mortgage  of  the  lands,  as  set  forth  in  the  agreed  state- 
ment 

'^2.  The  $180  should  be  applied  upon  the  taxes  first  paid 
by  defendant,  and  the  balance  of  said  taxes,  with  interest  at  7 
per  cent.,  should  be  deducted  from  the  money  so  received  from 
the  sale  and  mortgaging  of  said  lands,  with  interest,  and  the 
remainder,  to  wit,  the  sum  of  $2,204.69,  should  be  recovered 
by  the  plaintiff  from  the  defendant  with  costs. 

"  3.  The  plaintiff  should  also  have  judgment  for  the  convey- 
ance to  him  of  the  tract  remaining  unsold,  subject  to  the  $1,000 
mortgage  thereon.     Judgment  will  be  enter^  accordingly." 

Motion  to  set  aside  the  findings  of  fact  and  conclusions  of 
law  and  grant  a  new  trial  was  overruled,  and  judgment  entered 
as  follows: 
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^^4.  It  is  therefore  ordered  and  adjudged  and  decreed,  that 
the  said  defendant  Samuel  8.  Tipton,  within  30  days  from  the 
rising  of  ihis  court,  execute  and  deliver  to  the  said  plaintiff, 
Isaac  Warner,  a  good  and  sufficient  deed,  with  covenants  of 
general  warranty,  conveying  the  premises  in  the  said  petition 
described,  to  wit:  The  east  half  and  the  southwest  quarter  of 
the  southwest  quarter  of  section  15,  township  20,  of  range  17, 
in  Coffey  county,  Kansas,  to  the  said  Isaac  Warner  in  fee-sim- 
ple, subject  to  the  mortgage  of  $1,000  above  described ;  and  in 
default  of  the  execution  and  delivery  of  such  deed  as  aforesaid 
by  the  said  defendant,  it  is  ordered  that  this  judgment  and  de- 
cree shall  have  the  effect  and  operation  of  such  conveyance,  so 
as  to  vest  the  title  to  the  said  premises  in  the  plaintiff  in  fee- 
simple. 

''5.  And  it  is  further  ordered,  that  the  said  plaintiff,  Isaac 
Warner,  recover  against  the  said  defendant  Samuel  Tipton 
the  said  sum  of  $2,204.68,  his  damages  in  form  aforesaid  as- 
sessed, and  also  his  costs  in  and  about  his  action  in  this  behalf 
ex{>ended,  taxed  at  $ ,  and  in  default  thereof  that  execu- 
tion issue  therefor.^* 

This  judgment  was  excepted  to,  and  the  case  is  brought 
here  for  review.  The  first  error  complained  of  is  the  action 
of  the  court  in  overruling  the  objection  of  the  defendant  be- 
low to  any  evidence  under  the  petition  of  the  plaintiff,  for  the 
reason  that  it  did  not  contain  facts  sufficient  to  constitute  a 
cause  of  action.  The  contention  of  the  counsel  for  the  plain- 
tiff in  error  in  connection  with  this  assignment  is,  that  the 
case  is  an  action  for  the  recovery  of  money,  and  that  the  peti- 
tion shows  upon  its  face  that  the  cause  of  action  is  barred  by 
the  statute  of  limitations.  This  court  is  of  the  opinion,  how- 
ever, that  the  statute  did  not  commence  to  run  until  Septem- 
ber, 1886,  when  Warner  came  to  Kansas,  and  for  the  first 
time  demanded  of  Tipton  a  settlement,  and  an  accounting 
under  his  trust.  Until  Warner  elected  whether  he  would 
take  the  land  selected  by  Tipton  for  him,  or  receive  back  his 
money  and  interest,  Tipton  was  not  in  default,  and  therefore 
the  statute  would  not  commence  to  run  until  Warner  made 
such  election  and  demand,  in  September,  1885.  This  action 
was  commenced  in  January,  1886,  less  than  one  year  after  the 

89— 47KAa. 
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election  and  demaDd  of  Warner  were  made,  so  that  the  statute 
had  not  run,  and  the  cause  of  action  was  not  barred  when  the 
suit  was  begun. 

The  second  error  complained  of  relates  to  the  oondosioDS 
of  law  of  the  court,  and  the  judgment  entered  thereon.  The 
contention  in  connection  with  this  point  is,  that  the  pleadiDgs 
disclose  an  action  for  the  recovery  of  money,  and  that  the 
court  in  its  conclusions  of  law,  and  its  judgment  thereon, 
treated  the  case  as  an  action  to  declare  a  trust  and  enforce 
the  execution  thereof.  The  petition  might  have  been  treated 
as  a  claim  for  the  recovery  of  money,  and  we  think  it  would 
have  stated  a  cause  of  action  as  such,  but  it  also  contains 
many  of  the  elements  of  a  petition  in  an  action  to  declare  a 
trust  and  for  the  enforcement  of  the  same.  And  the  evidenoe 
shows  that  Tipton  received  the  land  warrants  and  money 
from  Warner  to  locate  land  for  the  benefit  of  Warner.  The 
following  receipt  is  conclusive  upon  this  point : 

'^Received  of  Isaac  Warner  land  warrants  as  follows:  Num- 
ber 45311,  containing  80  acres,  and  one  containing  120  acres, 
numbered  94746,  and  one  containing  120  acres,  number  21375, 
and  $180,  to  use  in  the  location  of  land  in  Kansas  territory 
for  the  use  and  benefit  of  said  Isaac  Warner;  that,  if  said 
Isaac  Warner  is  not  suited  with  Tipton's  choice  of  location, 
said  Tipton  agrees  to  pay  said  Warner  10  per  cent,  per  annum 
at  the  end  of  one  year,  with  principal. 

"This  July  20,  1869.  Samuel  8.  Tipton." 

This  receipt  is  also  made  a  part  of  the  petition.  The  peti- 
tion also  alleges  that  in  September,  1885,  Warner  called  on 
Tipton,  in  Anderson  county,  Kansas,  for  the  sole  and  express 
purpose  of  settling  with  him,  Tipton,  the  matters  in  connection 
with  and  growing  out  of  the  land  warrants  and  money  Tip- 
ton had  received  from  him,  and  that  Warner  then  demanded 
deeds  for  the  land  located  by  Tipton  with  the  warrants  and 
money  received  by  Tipton  from  him.  The  evidence  supports 
this  all^ation  of  the  petition.  The  petition  is  not,  perhaps, 
as  full  and  complete  as  it  should  be  to  constitute  an  action  to 
declare  and  enforce  a  trust  against  Tipton,  but  as  the  evidence 
is  sufficient  to  support  such  a  cause  of  action,  and  also  to  sap- 
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port  the  judgment  of  the  court,  and  as  the  petition  might  have 
been  amended  to  conform  to  the  evidence^  this  court  will  not 
reverse  the  judgment  of  the  court  below,  but  will  consider  the 
petition  as  having  been  amended  to  conform  to  the  facts  proved 
and  the  judgment  of  the  court.  (Civil  Code,  §  139;  Railroad 
Co.  V.  Caldwell,  8  Kas.  244 ;  Yandle  v.  Crane,  1 3  id.  344 ;  Bailey 
V.  Bayne,  20  id.  667;  Oas  Co.  v.  Schliefer,  22  id.  470;  Grand- 
staff  v.  Brotm,  23  id.  178;  Hummer  v.  Lamphear,  32  id.  475; 
Organ  Co.  v,  Lasley,  40  id.  521.) 

It  is  recommended  that  the  judgment  of  the  district  court 
be  affirmed. 

By  the  Court:   It  is  so  ordered. 
All  the  Justices  concurring. 


M.  Hoffman  v.  Andrew  Hill. 

1.  HoMxsTBAD — Alienation — lAen — Joint  Consent  Except  for  taxes, 
purchase- money,  and  improyements,  no  alienation  of  the  homestead 
of  a  husband  and  wife  can  be  effected,  nor  any  lien  or  incnmbranoe 
placed  thereon,  except  by  the  joint  consent  of  the  hnsband  and  wife. 

2.  What  Constitutes,     And  it  makes   no  difference  that  the 

homestead,  or  a  part  thereof,  may  be  need  for  some  other  purpose 
than  as  a  homestead,  where  the  whole  of  it  constitutes  only  one  tract 
of  land  not  exceeding  in  area  the  amount  permitted  to  be  exempted 
under  the  homestead  exemption  laws,  and  where  the  part  claimed 
as  not  a  part  of  the  homestead  has  not  been  totally  abandoned  as  a 
part  thereof  by  making  it,  for  instance,  another  person's  homestead 
or  a  part  thereof,  or  by  using  it  or  permitting  it  to  be  used  in  some 
other  manner  inconsistent  with  the  homestead  interests  of  the  hus- 
band and  wife. 

Error  from  Russell  District  Court. 
The  opinion  states  the  facts. 

H.  G.  Laing,  for  plaintiff  in  error. 
Harry  L.  Pestana,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  The  only  question  involved  in  this  case 
is,  whether  lot  number  5,  in  block  number  16,  in  the  city  of 
Bunker  Hill,  in  Russell  county,  was  and  is  exempt  as  a  home- 
stead from  a  certain  attachment  and  judgment  and  order  of 
sale.  The  attachment  was  levied  upon  the  property  on  June 
30,  1888.  The  judgment  was  rendered  on  October  8,  1888, 
and  the  property  was  sold  on  an  order  of  sale  issued  on  such 
judgment  on  January  26,  1889;  and  on  March  2, 1889,  An- 
drew Hill,  who  was  the  defendant  below  and  the  judgment 
debtor,  and  who  is  now  the  defendant  in  error,  moved  the 
court  to  set  aside  the  sale,  upon  the  ground  'Uhat  at  the  time 
of  the  rendition  of  said  judgment,  said  lot  5,  block  16,  was, 
and  for  a  long  time  prior  thereto  had  been  and  ever  since  has 
been,  a  part  of  the  homestead  of  said  defendant  and  his  family, 
used  and  occupied  as  such,  and  exempt  from  seizure  and  sale 
by  virtue  of  process  issued  on  said  judgment.^'  The  court 
sustained  the  motion,  and  the  plaintiff,  M.  Hoffman,  brought 
the  case  to  this  court  for  review. 

As  the  court  below  found  in  favor  of  Hill,  the  party  daira- 
it)g  the  property  as  his  homestead,  and  against  Hoffman,  the 
party  claiming  under  the  attachment,  the  judgment,  the  or- 
der of  sale,  and  the  sale,  it  will  be  proper  for  this  court  to 
construe  the  evidence  introduced  upon  the  motion  to  set  aside 
the  sale  liberally,  for  the  purpose  of  upholding  the  views  of 
the  court  below;  and  construing  the  evidence  in  this  manner, 
we  think  the  facts  of  the  case  are  substantially  as  follows:  For 
several  years  prior  to  the  levy  of  the  aforesaid  attachment,  Hill 
was  the  owner  of  lots  numbers  5  and  6,  in  block  number  16, 
in  the  city  of  Bunker  Hill.  These  lots  adjoined  each  other 
and  constituted  only  a  single  tract  of  land,  and  together  con- 
tained only  about  one-eighth  of  an  acre.  Hill  was  the  head 
of  a  family  consisting  of  himself,  his  wife,  and  an  adopted 
daughter.  There  was  a  building  on  lot  number  6,  the  porch 
of  which  extended  over  the  boundary  line  between  the  two  lots 
and  onto  lot  number  5,  which  building  Hill  and  his  &mil7 
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occupied  and  used  as  a  residence,  and  also  as  a  hotel  and  board- 
ing-house. There  was  also  a  building  on  lot  number  5  which 
Hill  and  family  used  in  connection  with  their  residence,  hotel, 
and  boarding-house.  There  were  also  out-buildings  partly  on 
both  lots.  Hill  and  his  family  in  fact  used  these  two  lots  to- 
gether as  a  homestead  and  for  hotel  and  boarding-house  pur- 
poses; and  this  they  had  done  for  several  years  prior  to  the  levy 
of  the  aforesaid  attachment,  and  they  still  occupy  the  same  for 
each  purposes.  Hoffman  claims  that  the  property  is  not  a 
homestead  under  the  provisions  of  the  homestead  exemption 
laws,  for  several  reasons;  but  none  of  them  are  tenable.  He 
also  claims  that  the  question  as  to  whether  the  property  was  a 
homestead  or  not  had  been  previously  determined  by  the  court 
upon  a  motion  to  dissolve  the  attachment,  and  had  therefore  be- 
come res  adjtuiioata.  But  the  motion  to  dissolve  the  attach- 
ment was  not  based  upon  the  ground  that  the  property  was  a 
homestead,  nor  did  it  in  any  manner  present  any  such  ground ; 
and  it  was  not  filed  or  prosecuted  by  Hill  and  wife,  but  by  Hill 
alone.  Mrs.  Hill  was  not  a  party  to  the  action,  nor  did  she 
make  any  appearance  in  the  case;  and  it  does  not  appear  that 
she  ever  consented  to  the  attachment  or  the  judgment  or  the 
order  of  sale  or  the  sale.  The  motion  to  discharge  the  at- 
tachment was  based  upon  the  ground  that  the  grounds  for  the 
attachment  were  not  true. 

We  think  the  decision  of  the  court  below  in  this  case  must 
be  affirmed.  It  has  uniformly  been  held  by  this  court,  from 
the  decision  made  in  the  case  of  Morris  v.  Wardy  5  Kas.  239, 
in  1869,  down  to  the  present  time,  that,  except  for  taxes,  pur- 
chase-money, and  improvements,  no  alienation  of  the  home- 
stead of  a  husband  and  wife  could  be  effected,  nor  any  lien 
or  incumbrance  placed  thereon,  except  by  the  joint  consent  of 
the  husband  and  wife.  And  it  follows  from  the  decisions 
made  by  this  and  other  courts  of  last  resort  that  it  makes  no 
difference  that  the  homestead  or  a  part  thereof  may  be  used 
for  some  other  purpose  than  as  a  homestead,  where  the  whole 
of  it  constitutes  only  one  tract  of  land  not  exceeding  in  area 
the  amount  permitted  to  be  exempted  under  the  homestead 
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exemption  laws,  and  where  the  part  claimed  as  not  a  part  of 
the  homestead  has  not  been  totally  abandoned  as  a  part  there- 
of by  making  it,  for  instance,  another  person's  homestead  or 
a  part  thereof,  or  by  using  it  or  permitting  it  to  be  used  iri 
some  other  manner  inconsistent  with  the  homestead  interests  of 
the  husband  and  wife.  (Thomp.,  Homesteads  and  Ex.,  §120, 
and  cases  there  cited;  Hogan  v,  Mcmners,  23  Kas.  551 ;  Mor- 
rissey  v.  Donohue,  32  id.  644;  Rush  v,  OordoUy  38  id.  536; 
Bd)b  V.  Orotve,  39  id.  342;  LazeU  v.  Lazell,  8  Allen,  675; 
Merder  v.  Chaoe,  11  id.  194;  In  re  TerteUing,  2  Dill.  339.) 

We  do  not  think  that  it  is  necessary  to  discuss  any  of  the 
other  points  presented  by  counsel.  The  judgment  of  the  court 
below  will  be  affirmed. 

All  the  Justices  concurring. 


The  Chicago,  Kansas  &  Nebraska  Railway  Com- 
pany V.  J.  F.  Marshall,  as  Justice  of  the  Peace, 

Mandamus  to  JusUee — Approval  of  Appeal  Bond.  Where  an  appeal 
bond  is  tendered  to  a  jnstioe  of  the  peace  withoat  any  jnstifloatioii 
by  the  snreties  thereon,  and  the  jnstioe  is  unacquainted  with  them  or 
with  their  qualifications  and  objects  to  their  sufficiency,  it  is  the  doty 
of  the  party  presenting  the  bond  to  satisfy  the  justice  by  affidarit  or 
other  proof  of  their  qualifications;  and  when  this  is  not  done,  and 
the  bond  is  not  approved,  the  justice  will  not  be  compelled  by  man- 
damtts  to  approve  the  bond  after  the  expiration  of  the  time  for  ap- 
peal, although  it  then  appears  that  the  sureties  first  offered  possessed 
the  requisite  statutory  qualifications. 

Error  from  Morris  District  Court. 

Proceeding  by  the  Railway  Company  against  MarshaU, 
a  justice  of  the  peace,  to  compel  him  to  approve  two  appeal 
bonds.     Judgment   for   defendant,  at  the   November  term, 
1888.     The  plaintiff  comes  here.     The  facts  are  stated  in  the  * 
opinion. 
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if.  A.  Low,  and  /.  E.  Dolman,  for  plaintiff  in  error. 
P.  L.  Thurman,  and  /.  K.  Owens,  for  defendant  in  error. 

The  opinion  of  tlie  oourt  was  delivered  by 

Johnston^  J. :  The  plaintiff  in  error  brought  this  proceed- 
ing in  the  district  court  of  Morris  county  to  compel  the  de- 
fendant, as  justice  of  the  peace,  to  approve  two  appeal  bonds 
which  were  presented  to  him  for  approval  by  the  railway 
company.  It  appears  that  on  the  19th  day  of  April,  1888, 
A.  J.  Blythe  recovered  a  judgment  against  the  plaintiff  in 
error  before  J,  F.  Marshall,  a  justice  of  the  peace  of  Morris 
county,  and  on  the  same  day  J.  F.  Kendall  recovered  a  judg- 
ment against  the  plaintiff  in  error  before  the  same  justice  of 
the  peace.  Within  10  days  after  the  rendition  of  judgment, 
and  on  April  28,  1888,  the  railway  company  tendered  to  the 
justice  of  the  peace  an  appeal  bond  in  each  case,  which  was 
sufficient  in  form  and  amount,  and  each  was  signed  by  two 
sureties  who  resided  outside  of  Morris  county  but  within  the 
state  of  Kansas.  On  May  14,  1888,  an  alternative  writ  of 
mandamus  was  allowed  by  the  district  court,  requiring  the 
defendant  in  error  to  approve  the  bonds  or  show  cause  why 
it  should  not  be  done.  The  defendant  in  error  filed  a  return, 
denying  the  sufficiency  of  the  bonds,  and  upon  a  trial  of  this 
issue  the  peremptory  writ  of  mandamus  ^was  denied. 

The  testimony  shows  that  the  sureties  who  signed  the  bonds 
did  not  justify,  and  that  no  proof  of  their  qualifications  was 
produced  before  the  justice  when  the  bonds  were  tendered  to 
him  for  approval.  The  testimony  taken  at  the  trial  further 
shows  that  the  pecuniary  condition  of  the  sureties  upon  the 
bonds  was  sufficient  to  meet  the  requirements  of  the  statute. 
The  appeal  bonds,  however,  were  not  accepted  by  the  justice 
as  sufficient,  and  the  attorney  who  presented  them  admits  that 
the  justice  was  not  satisfied  with  their  sufficiency  when  they 
were  left  with  him.  Plaintiff  in  error  contends  that  the  only 
objections  made  to  the  sufficiency  of  the  bonds  were,  first,  that 
the  sureties  were  non-residents  of  the  county ;  and,  second,  that 
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they  had  failed  to  justify.  The  sureties  are  not  required  to 
be  residents  of  the  county,  but  they  must  be  residents  of  the 
state.  (Civil  Code,  §  724.)  The  sureties  upon  the  bonds  ten- 
dered in  this  case  possessed  the  requisite  statutory  qualifica- 
tions ;  that  is,  they  were  residents  of  the  state  and  were  worth 
double  the  sums  to  be  secured,  over  and  above  all  exempticns, 
debts,  and  liabilities.  The  first  objection,  therefore,  standing 
alone,  would  not  be  good.  As  to  the  second  objection,  it  was 
the  duty  of  the  justice  to  require  the  persons  offered  as  sureties 
to  make  an  affidavit  of  their  qualifications.  This  is  a  direct- 
ory provision,  and  the  absence  of  such  qualifications  upon  ap- 
peal bonds  that  were  otherwise  sufficient  would  not  invalidate 
the  bonds.  {Railroad  Co.  v.  Wilder,  17  Kas.  239 ;  Smith  v.  Tom 
Co.,  36  id.  758.)  It  is  probably  true,  that  if  a  justice  accepts 
a  bond  and  does  not  require  an  affidavit  of  qualifications  when 
the  bond  is  received,  he  cannot,  after  the  time  has  expired  in 
which  the  bond  is  required  to  be  filed,  complain  or  object  to  it 
by  reason  of  the  absence  of  such  affidavit.  In  this  case,  how- 
ever, the  justice  testifies  that  these  were  not  the  only  objections 
to  the  sufficiency  of  the  bonds.  According  to  his  testimony, 
he  told  the  person  presenting  the  bonds  that  they  were  insuf- 
ficient, and  that  person  admitted  that  they  were  not  good.  He 
says  one  reason  why  he  did  not  approve  the  bonds  was,  that 
the  parties  did  not  reside  in  his  county,  and  he  did  not  know 
that  they  possessed  the  requisite  pecuniary  qualifications ;  and 
the  other  was,  that  no  affidavit  or  proof  of  qualifications  of 
sureties  was  tendered  with  the  bonds.  It  was  the  duty  of  the 
person  presenting  the  bonds  to  satisfy  the  justice  as  to  the  suf- 
ficiency of  these  sureties ;  but,  according  to  the  testimony  of  the 
justice,  this  was  not  done;  nor  was  there  any  attempt  made  to 
show  that  they  possessed  the  necessary  qualifications,  although 
objection  was  then  made  to  their  sufficiency.  Instead  of  fur- 
nishing such  proof,  the  justice  was  requested  to  procure  sure- 
ties who  were  sufficient.  Under  the  testimony  of  the  defendant 
in  error,  the  trial  court  was  warranted  in  denying  the  applica- 
tion for  mandamus.  Its  judgment  will,  therefore,  be  affirmed. 
All  the  Justices  concurring. 
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P.  M.  Wood  v.  C.  P.  Wood  ei  al. 

1.  JiTsnox  OF  TBI  Pkaob — Jurisdiction — Objections  Too  Late,  In  an 
action  oommenoed  and  tried  before  a  jastioe  of  the  peace,  then  ap- 
pealed and  tried  in  the  district  court,  it  is  too  late  to  raise  a  qnestion 
of  Jnriadietion  in  this  court,  based  npon  a  construction  of  the  plead- 
ings different  from  that  on  which  the  case  was  tried  in  the  courts 
below. 

2.  Taking  Books  to  Jury-Room,     Whether  the  jury  should  be 

allowed  to  take  to  their  room  when  they  retire  for  consultation  the 
aoconnt-books  of  a  partnership,  is  a  question  resting  largely  in  the 
discretion  of  the  trial  court,  and  to  reverse  a  judgment  for  that  rea- 
son it  must  affirmatively  appear  that  such  discretion  has  been  abused. 

Error  from  Atchison  District  Court 

Suit  on  a  promissory  note.  Judgment  for  defendants,  C, 
P,  Wood  and  another,  at  the  January  term,  1889.  The  plain- 
tiff, P,  M.  Woody  brings  error. 

W.  D.  Webb,  Graid  W.  Harrington^  and  A.  F,  Martin,  for 
plaintiff  in  error. 

B.  F.  Hudson,  for  defendants  in  error. 

Opinion  by  Simpson,  C.  :  P.  M.  Wood  and  C.  P.  Wood 
entered  into  a  partnership  in  April,  1886,  for  the  purpose  of 
conducting  a  second-hand  store  in  the  city  of  Atchison,  each 
of  the  partners  contributing  the  sum  of  $500  as  capital.  C. 
P.  Wood,  for  the  purpose  of  contributing  his  share  of  the 
capital,  and  for  other  purposes,  borrowed  the  sum  of  $800 
from  P.  M,  Wood,  and  for  this  sum  executed  his  note,  pay- 
able in  one  year,  securing  the  same  by  mortgage  on  a  house 
and  lot  in  Atchison.  When  the  note  for  $800  became  due, 
the  partnership  accounts  for  the  year  were  settled,  and  it  was 
found  that  there  was  due  C.  P.  Wood  a  sum  that  reduced  the 
note  to  $209.50.  For  this  amount  C.  P.  Wood  and  his  wife, 
Mary  A.  Wood,  executed  their  note,  due  in  one  year,  with  in- 
terest at  10  per  cent.,  and  P.  M.  Wood  released  the  mortgage. 
By  agreement,  on  the  20th  of  April,  1887,  the  partnership  was 
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contiDued  for  another  year,  but  on  the  4th  day  of  October, 
1887,  they  sold  out  their  stock,  notes,  mortgages  and  busi- 
ness to  Wm.  Vance,  each  receiving  therefor  the  sum  of  $600. 
After  said  note  for  $209.50  became  due,  P.  M.  Wood  brought 
suit  thereon  before  a  justice  of  the  peace,  in  the  city  of  Atch- 
ison, filing  a  bill  of  particulars,  allying  the  execution  of  the 
note,  and  praying  judgment  for  the  amount  of  the  note,  with 
interest  and  costs.  C.  P.  Wood  and  wife  filed  an  answer, 
denying  all  the  allegations  of  the  bill  of  particulars,  except 
that  of  the  execution  of  the  note.  They  also  pleaded  want 
of  consideration ;  they  pleaded  fraud  and  misrepresentation 
on  the  part  of  the  plaintiff  in  obtaining  said  note;  and  by 
way  of  counterclaim  or  set-off  they  allied  a  partnership  be- 
tween the  parties,  and  that  there  were  profits  enough  due  C. 
P.  Wood  to  cover  the  amount  due  on  the  note.  To  this  P.  M. 
Wood  pleaded  settlement  of  the  partnership  account  for  the 
first  year  of  the  partnership  business,  and  the  execution  of 
said  note  for  balance  due  on  an  account  stated. 

The  case  was  tried  in  justice's  court,  appealed  to  the  district 
court  and  tried  by  a  jury,  resulting  in  a  verdict  and  judgment 
for  C.  P.  Wood  for  $164.67  and  costs.  P.  M.  Wood  brings 
the  case  here  for  review,  claiming  that  there  are  errors  ap- 
pearing on  the  record  for  which  the  judgment  below  ought  to 
be  reversed. 

It  is  said  in  the  brief  and  oral  argument  of  counsel  for 
plaintiff  in  error,  that  the  main  question  is,  did  the  justice  of 
the  peace  have  any  jurisdiction  to  hear  and  determine  the  matr 
ters  contained  in  defendant's  set-off  and  counterclaim?  This 
question  appears  to  be  raised  for  the  first  time  in  this  court 
We  do  not  find  that  either  before  the  justice  of  the  peace  or 
in  the  district  court  any  distinct  objection  to  the  jurisdiction 
of  the  justice  to  try  the  issues  raised  by  the  pleadings  was  ever 
made.  Nor  do  we  understand  that  the  bill  of  particulars  of 
the  defendant  in  error  filed  in  the  justice's  court  called  for 
what  is  technically  known  as  an  accounting.  This  was  not 
the  object  of  the  action.  The  suit  was  brought  on  a  promis- 
sory note.     Ooe  of  the  defenses  was  that  the  maker  and  payee 
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were  partners  in  business,  and  that  there  was  due  the  maker 
from  the  payee  on  settlement  a  sum  more  than  sufficient  to 
pay  the  note.  Another  one  of  the  defenses  was  that  the  plain- 
tiff in  error  had  taken  property  belonging  to  the  firm  of  the 
value  of  $200  or  more,  and  had  not  aocounted  for  it.  The 
thought  that  the  defenses  prayed  for  an  aocounting  seems  not 
to  have  ooourred  to  counsel  for  plaintiff  in  error  until  after 
judgment  had  been  rendered  against  him  in  the  district  court. 
He  replied  to  the  defenses  set  up  in  the  defendant's  bill  of 
particulars  and  made  no  attack  upon  them.  It  is  too  late  to 
raise  the  question  of  jurisdiction  now.  {Hodgin  v.  Barton^  23 
Kas.  740.) 

Complaint  is  made  that  the  partnership  books  were  admit- 
ted in  evidence,  for  the  reason  that  '^  there  was  no  pretense  that 
the  books  contained  any  matter  relative  to  the  case  except  part- 
nership accounts  of  the  parties,  and  the  jury  could  not  take 
the  place  of  a  court  of  equity.^'  We  fail  to  find  any  such  ob- 
jection in  the  record.  Counsel  for  plaintiff  in  error  call  our 
attention  in  their  brief  to  pages  1 1  and  43,  but  no  such  objec- 
tion is  found  at  these  pages.  Objections  are  found  in  both 
pages  to  the  introduction  of  the  partnership  books  on  the 
ground  that  they  are  'Mncompetent,  irrelevant,  and  immaterial, 
no  proper  foundation  laid  for  their  introduction,  and  not  suffi- 
ciently proven."  This  is  a  very  different  objection  to  that 
stated  in  the  brief.  It  may  be  that  the  objection  stated  in  the 
brief  might  be  considered  an  attack  on  the  jurisdiction  of  the 
court,  on  the  theory  that  the  defenses  pleaded  would  call  for 
an  aocounting.  It  was  proven  that  the  entries  in  the  books 
were  in  the  handwriting  of  the  plaintiff  in  error,  and  these 
were  surely  admissible  under  any  view  that  could  be  taken. 
We  do  not  believe,  under  all  the  circumstances,  that  the  ruling 
of  the  court  below,  as  to  the  admission  of  the  books,  is  mate- 
rial error.  We  fail  to  find  any  objection  recorded  to  what 
counsel  call  the  statement  of  the  attorney  for  the  defendant  in 
error  as  to  what  the  books  contained.  What  he  did  do  was 
to  call  the  attention  of  the  jury  to  certain  items  in  an  account 
about  which  cluster  these  contentions,  but,  as  we  state,  there 
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are  no  objections  noted.  The  trial  court  permitted  the  jury  to 
take  the  account-books  to  the  jury-room  while  considering 
their  verdict.  This  is  within  the  discretion  of  the  trial  court, 
{Thompson  v.  McEfwen^  24  Kas.  757,)  and  there  is  no  show- 
ing by  the  plaintiff  in  error,  or  no  implication  arising  from 
the  record,  that  this  discretion  was  abused,  while  every  pre- 
sumption is  that  it  was  not 

Finally,  it  is  claimed  that  the  third,  fifth  and  sixth  para- 
graphs of  the  instructions  are  prejudicial  errors.  The  conclud- 
ing words  of  the  third  paragraph  are  ''or  that  the  defendant's 
share  of  the  profits  of  the  partnership  business,  after  deduct- 
ing all  expenses  of  the  partnership,  were  sufficient  or  more 
than  sufficient  to  pay  off  and  discharge  said  note.''  The  part- 
nership had  been  dissolved  for  some  time  before  this  action 
was  commenced ;  a  settlement  had  been  made  before  this  ac- 
tion was  commenced,  and  the  defendants  in  error  claim  that  in 
the  settlement  made  the  plaintiff  in  error  had  not  given  credit 
to  his  partner  for  certain  goods  that  he  had  taken  out  of  the 
stock  and  appropriated  to  his  own  personal  benefit,  and  this 
and  other  things  pleaded  would  amount  to  more  than  suffi- 
cient to  discharge  the  note.  The  plaintiff  in  error  is  still 
insisting  that  the  defense  was  really  a  cross-action  for  an  ac- 
counting. The  fifth  paragraph  covers  substantially  the  same 
ground,  and  so  does  the  sixth.  The  jurisdictional  question, 
as  well  as  the  contentions  about  the  instructions,  are  the  after- 
math of  a  lawsuit. 

We  find  no  material  error  among  the  assignments,  and  rec- 
ommend an  affirmance  of  the  judgment. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 
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47    6211 

W.  p.  Fulton  v.  The  Sterling  Land  and  Invest-     iJUiJl 
MENT  Company. 

AoBssacBNT,  CoNSTBUED — Buildifig  of  College,  not  Ultra  Vires.  The 
indtroment  sned  on  in  this  case  oonstrned,  in  the  light  of  the  whole 
record,  to  import  an  undertaking  between  the  plaintiff  and  defend- 
ant. Also  Jield,  that,  under  the  decisions  of  this  conrt,  the  building 
of  the  college  referred  to  in  this  case  was  not  ultra  vires. 

Error  jrain  Rice  District  Court 

The  material  facts  are  stated  in  the  opinion.  Judgment 
for  the  plaintiff  Company,  at  the  September  term,  1888.  The 
defendant,  FuUony  comes  here. 

J..  M.  Laslet/y  for  plaintiff  in  error. 

J.  W,  Brinckerhoffj  for  defendant  in  error. 

Opinion  by  Strang,  C.  :  This  was  an  action  brought  upon 
the  following  instrument,  which  is  made  a  part  of  the  petition 
in  the  case,  to  recover  from  W.  P.  Fulton  the  sum  of  $200, 
the  amount  of  his  subscription  therein : 

"We,  the  undersigned,  agree  to  pay  the  sum  set  opposite 
our  names  as  follows:  One -third  down,  one -third  in  six 
months  from  date  hereof,  and  one-third  in  12  months  from  date 
hereof,  and  the  said  sums  so  subscribed  is  a  donation  to  the 
Cooper  Memorial  College,  of  Sterling,  Kas.,  and  the  said  sum 
to  be  used  in  erecting  the  said  college  building.  And  it  is 
agreed  that  the  commencement  and  building  of  said  college  is 
to  be  considered  and  held  as  a  full  consideration  for  this  sub- 
scription and  our  obligation  to  pay  the  same  set  opposite  our 
names. 

"And  each  subscriber  is  entitled  to  lots  to  the  amount  of 
their  subscription  in  the  investment  company's  addition. 


J.  H.  Ricksecker $750  00 

H.  Irish 750  00 

J.  C.  Turner 750  00 

C.  K.  Beckett 760  00 

J.  Hoops 760  00 

J.  B.  Smith 760  00 

W.  M.  Qnigley 200  00 

Tmehart  A;  Logan 800  00 

R.  J.  Bhay 200  00 


Skiles  A;  Wirshing $800  00 

W.  L.  Brown 200  00 

W.  H.  Page 800  00 

J.  0.  Johnson 160  00 

H.  W.  MaxweU 200  00 

T.  A.  DUlay 200  00 

0.  B.  Donaldson 100  00 

McMnrphy  k.  Haghes. . . .  200  00 

W.  P.  Fulton 200  00 
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J.  W.  Qoodson $S00  00  I  Ohas.  Mann |150  00 

A.Q.Landifl 800  00      J.  T.  QaskeU 160  00 

J.M.Engli8h 800  00   |   R.  F.  Bond 200  00 

W.M.Lamb 160  00      H.  Swartz 150  00 

M.  T.  WUliams 200  00      J.  O.  Stow 500  00 

D.Stnrgeon 200  00      R.  Arnold. 300  00 

Hodge  k,  Evans 200  00       W.  Q.  Elliott 760  00 

''To  be  paid  only  when  actually  needed  to  prosecute  the 
work.'^ 

The  defendant  below  filed  a  demurrer  to  the  petition,  which 
was  overruled.  He  then  answered^  and  the  case  went  to  trial 
before  the  court  without  a  jury.  The  court  found  in  favor 
of  the  plaintiff  below.  Motion  for  a  new  trial  was  filed  and 
overruled^  and  a  case  made  and  brought  to  this  court  for  re- 
view. 

The  first  error  assigned  is  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  petition.  The  petition  allies  the 
incorporation  of  the  plaintiff  under  the  laws  of  Kansas,  re- 
cites the  fact  that,  in  1886^  the  people  of  Sterling,  Rice  county, 
Kansas,  were  desirous  of  securing  the  location  and  erection  of 
a  college  at  their  city,  to  be  called  the  Cooper  Memorial  Col- 
lege, of  Sterling,  Kas. ;  that  for  the  purpose  of  raising  money 
to  aid  in  the  construction  of  said  college,  the  instrument  in 
writing,  copied  above,  was  created  and  the  subscriptions  there- 
in contained  were  made ;  that  at  the  time  such  subscriptions 
were  made  it  was  understood  by  the  subscribers,  including  the 
defendant,  Fulton,  that  the  plaintiff,  the  Sterling  I^and  and 
Investment  Company,  was  to  erect  the  college,  and  that  said 
subscriptions  were  to  be  collected  by  said  investment  company 
and  by  it  used  in  the  construction  of  said  college;  that  said 
subscription  list  was  handed  over  to  said  company,  and  the 
subscriptions  therein,  except  that  of  Fulton  and  one  other, 
were  paid  to  said  company;  that  said  company,  relying  upon 
said  subscriptions  to,  in  part,  compensate  them  therefor,  erected 
said  college  and  turned  it  over  to  the  trustees  of  the  Cooper 
Memorial  College;  that  the  company  tendered  Fulton  lots  in 
its  addition  to  the  full  value  of  his  subscription,  which  be 
neglected  and  refused  to  take;  and  that  he  refused  to  pay  the 
amount  of  his  subscription,  or  any  part  thereof. 
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We  think  the  petition  states  a  cause  of  action^  and  the  de- 
murrer was  properly  overruled.  Counsel  for  Fulton  claims 
in  his  brief  that  there  was  no  contract  between  Fulton  and 
the  plaintiff  below.  We  think  there  was.  The  instrument 
signed  by  Fulton  must  be  construed  in  the  light  of  all  that 
occurred  in  connection  with  the  subject  to  which  it  relates. 
An  examination  of  the  record  shows  that,  in  1886,  the  people 
of  the  city  of  Sterling,  like  the  people  of  most  other  cities  of 
Kansas,  were  actively  engaged  in  an  endeavor  to  improve  their 
city.  To  promote  such  endeavor,  they  determined  to  secure 
the  erection  of  a  building  therefor  and  the  endowment  of  a 
college  in  the  midst.  They  held  public  meetings  and  discussed 
plans  for  raising  money  for  the  erection  of  the  college  build- 
ing, the  defendant  below,  Fulton,  being  a  resident  of  said 
city,  and  actively  engaged  with  others  in  the  work  of  securing 
said  money.  The  consultations  in  relation  to  the  method  of 
obtaining  the  means  to  secui*e  the  erection  of  a  college  building 
finally  resulted  in  an  understanding  that  a  corporation  should 
be  created  which  should  take  control  of  the  business  of  erect- 
ing such  building;  that  said  corporation  should  purchase  land 
in  a  body,  and  cut  it  up  into  blocks  and  lots  and  sell  the  same, 
and  from  the  profits  thus  obtained  raise  a  portion  of  the  money 
with  which  to  erect  said  college  building.  It  was  also  agreed 
that  subscriptions  should  be  solicited  among  the  residents  of 
the  city,  to  further  aid  in  the  construction  of  said  building. 
In  pursuance  of  this  understanding,  the  Sterling  Land  and 
Investment  Company  was  incorporated,  and  the  subscriptions 
contained  in  the  subscription  list  herein  copied  were  obtained. 

It  was  the  understanding,  from  the  inception  and  adoption 
of  the  plan  pursued  for  raising  money,  that  the  subscribers  to 
the  fund  for  the  erection  of  the  college  building  should  be 
permitted  to  select  and  have  lots  in  the  company^s  addition  — 
that  is,  in  the  land  purchased  and  subdivided  by  the  com- 
pany— equal  in  value  with  their  several  subscriptions.  The 
company  purchased  land,  subdivided  it,  and — except  what 
was  taken  by  the  subscribers  to  the  college  fund — sold  what 
it  coold  of  it,  and  used  the  proceeds  of  such  sales  in  the  con- 
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structioD  of  a  collie  building.  It  was  also  understood  that 
a  second  corporation  should  be  created,  known  as  the  Cooper 
Memorial,  College  of  Sterling,  Kas.,  that  should  accept  the 
college  building  when  completed,  endow  the  college,  and  agree 
to  conduct  a  school  therein.  The  subscription  list  was  turned 
over  to  the  Sterling  Land  and  Investment  Company,  which 
erected  the  college  building  and  turned  it  over  to  the  trustees 
of  the  Cooper  Memorial  Coll^,  which  accepted  it 

Construing  the  instrument  sued  on  in  this  case  in  the  light 
of  these  endeavors,  understandings,  and  accomplishments,  with 
the  petition  declaring  that  it  was  understood  by  each  sab- 
scriber  to  said  instrument,  including  Fulton,  that  the  Ster- 
ling Land  and  Investment  Company  was  to  erect  the  coll^ 
building,  and  that  the  money  subscribed  should  be  tamed 
over  to  said  company  to  be  used  in  the  construction  thereof, 
and  with  a  6nding  of  the  court  in  favor  of  the  company  upon 
these  allegations,  it  is  not  difficult  to  arrive  at  the  conclusion 
that  the  undertaking  of  Fulton  was  with  the  plaintiff  below. 
The  last  clause  of  the  instrument  itself  lends  decided  aid  and 
comfort  to  this  view  of  the  question.  It  says :  "And  each  sub- 
scriber is  entitled  to  lots  to  the  amount  of  their  subscription 
in  the  investment  company's  additon.''  What  investment 
company,  and  what  addition?  It  is  difficult  to  determine 
what  company  and  what  addition  from  the  face  of  the  instm- 
ment,  but  with  a  knowledge  of  what  occurred  in  connection 
with  the  making  of  said  instrument,  and  the  purpose  for  which 
it  was  made,  knowing  by  whom  the  college  building  was  erected 
and  how  the  money  was  to  be  and  was  raised  for  its  construc- 
tion, and  also  that  the  understanding  was,  at  the  time  thesab- 
scriptions  were  made,  that  the  subscribers  were  to  have  lots 
in  the  Sterling  Land  and  Investment  Company's  addition 
equal  in  value  to  the  amount  of  their  subscriptions,  it  is  very 
plain  that  the  company  referred  to  in  the  instrument  is  the 
Sterling  Land  and  Investment  Company,  and  the  addition  re* 
ferred  to  is  the  addition  of  that  company,  or  the  land  purchased 
by  that  company  and  subdivided  into  lots  for  the  purpose  of 
obtaining  in  part  money  to  construct  the  ooU^  building. 
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Althoagh  the  subscriptions  in  the  list  are,  in  said  list,  said  to 
be  donations  to  the  Cooper  Memorial  College  building,  yet 
it  is  evident  from  all  the  surrounding  facts  and  circumstances 
and  understandings  that  the  subscriptions  were  to  a  fund  which 
was  to  be  used  in  the  construction  of  the  coll^  building.  It 
is  also  evident  from  the  same  sources  that  the  subscriptions 
were  not  absolute  donations  to  any  person  or  corporation,  since 
the  subscriber  was  to  receive  lots  in  equal  value  with  his  sub- 
scription in  consideration  thereof.  It  is  also  evident  from  the 
sources  enumerated,  that  the  lots  promised  were  to  come  from 
the  plaintiff  below,  and  to  that  extent  the  consideration  moved 
from  the  said  plaintiff  to  the  subscribers.  The  Cooper  Me- 
morial College  was  to  do  nothing  for  anyone  except  to  take 
the  college  building  when  completed  and  agree  to  conduct  a 
school  therein.  It  did  not  undertake  to  do  anything  until 
after  the  building  was  completed.  It  had  no  duty  to  perform 
so  far  as  Fulton  was  concerned,  except  the  duty  alike  toward 
him  and  all  the  people  of  the  city,  of  conducting  a  school  in 
the  college  building,  after  completed  and  accepted.  We  think 
it  entirely  proper  to  say,  upon  the  whole  record,  that  the  prom- 
ise and  undertaking  of  Fulton  was  with  the  plaintiff  below, 
and  we  so  hold. 

But  as  the  subscriptions,  upon  the  face  of  the  instrument 
alone,  seem  to  be  a  donation  to  the  Cooper  Memorial  CoU^, 
of  Sterling,  Kas.,  and  as  the  instrument  declares  that  the 
commencement  and  building  of  the  college  shall  be  considered 
and  held  as  a  full  consideration  for  the  subscriptions  and  ob- 
ligation to  pay  the  same,  and  as  the  petition  allies  the  trans- 
fer of  the  subscriptions  to  the  plaintiff  below  and  the  court 
found  in  its  favor,  we  could  also,  with  perhaps  equal  propriety, 
bold  the  undertaking,  though  nominally  with  the  Cooper  Me- 
morial College,  to  be  for  the  benefit  of  the  said  plaintiff,  and 
still  affirm  the  judgment  of  the  court  below,  upon  the  well- 
knowD  rule  of  law  that  a  contract  between  two  persons  for 
the  benefit  of  a  third  may  be  enforced  by  him  for  whose  bene- 
fit it  is  made.     To  this  view  of  the  case  it  is  objected,  that  the 

40  —  47  KA8. 
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Cooper  Memorial  College  was  not  incorporated  until  nine  days 
after  the  subscriptions  (including  Fulton's)  were  made.  We 
do  not,  however^  think  this  a  valid  objection.  We  think  a 
subscription  for  the  benefit  of  a  corporation  not  yet  in  exist- 
ence is  binding  on  the  subscriber^  if  made  with  the  under- 
standing that  a  charter  is  being  obtained,  and  it  is  obtained  in 
accordance  with  the  subscriber's  understanding  at  the  time  of 
his  subscription. 

Upon  the  theory  that  the  undertaking  of  Fulton  was  with 
the  plaintiff  below,  and  that  the  subscription  was  to  be  used 
by  the  plaintiff  in  the  construction  of  a  coll^  building  to  be 
erected  by  the  plaintiff,  it  is  objected  that  the  plaintiff  had  no 
power  to  make  a  contract  that  would  bind  itself  or  Fulton,  by 
the  terms  of  which  the  plaintiff  company  was  to  erect  a  col- 
lege building;  that  the  construction  of  a  college  building  is 
vMra  vires  the  powers  of  the  plaintiff  as  defined  in  its  charter. 

The  charter  of  the  Sterling  Land  and  Investment  Company 
declares  that  the  purpose  for  which  the  corporation  is  formed 
is  ''  to  buy,  own  and  sell  real  and  personal  property,  and  to 
improve  the  same."  The  charter  confers  express  power  upon 
the  corporation,  not  only  to  buy  and  sell  both  real  and  per- 
sonal property,  but  also  to  improve  the  same.  We  think  it 
might  be  held  that  the  building  of  a  college  upon  a  small 
piece  of  land  a  part  of  the  larger  tract  purchased  by  the  cor- 
poration, and  which  is  surrounded  by  the  lands  of  the  corpo- 
ration, is  an  improvement  of  the  lands  of  the  corporation. 
The  building  of  the  college  certainly  enhanced  the  value  of 
the  lands  owned  by  the  corporation,  and  in  that  sense  im- 
proved them.  But  whether  or  not  the  charter  conferred  ex- 
press power  upon  the  corporation  to  build  the  college,  still, 
within  the  decisions  of  this  court,  the  corporation  had  power 
to  build  the  college,  or  do  anything  else  the  direct  and  proxi- 
mate tendency  of  which  would  be  to  improve  the  property 
of  the  corporation  by  enhancing  its  value,  or  to  render  it  more 
desirable  and  salable.  (  Whetstone  v.  Ottawa  University,  13  Kas. 
320;  Toum  Co.  v.  Russell,  46  id.  382.) 
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We  think  this  disposes  of  all  the  questions  in  this  case.  It 
is  therefore  recommended  that  the  judgment  of  the  district 
court  be  affirmed. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


The  Chicago,  Kansas  &  Nebraska  Railway  Com- 
pany, v.  George  W.  Hotz. 

RAHiBOAD  CoMPANT — No  Cattle- Ouard8  —  Negligence^  The  defendant 
railway  company  failed  and  neglected  to  constrnct  or  maintain  cat- 
tle-gnards  where  its  line  of  railroad  entered  and  left  an  inclosed 
pasture.  Daring  the  time  of  snob  neglect,  the  owner  of  the  pastnre 
attempted  to  keep  his  stock  from  straying  by  herding  the  same.  One 
day  the  herder  left  the  stock  to  go  to  dinner.  While  absent,  a  cow 
strayed  away,  got  into  a  creek,  and  mired  down.  Held^  If  the  creek 
was  at  a  great  distance  from  the  pasture,  or  if  the  miring  of  the  cow 
was  something  extraordinary  and  not  to  be  expected,  and  it  could  not 
be  said  that  the  neglect  of  the  railway  company  was  the  proximate 
canse  of  the  loss  of  the  cow,  the  company  would  not  be  liable  therefor. 

Error  from  Meade  District  Court. 

The  facts  appear  in  the  opinion.  Judgment  for  plaintiff^ 
Hoiz^  on  April  11,  1889.  The  defendant  Railway  Company 
brings  the  case  to  this  court. 

M.  A.  Lowy  and  J,  E.  DolmaUy  for  plaintiff  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  This  action  was  commenced  by  George  W. 
Hotz  before  a  justice  of  the  peace  of  Meade  county,  to  recover 
damages  allied  to  have  been  sustained  by  reason  of  the  fail- 
are  and  n^lect  of  the  Chicago,  Kansas  &  Nebraska  Railway 
Company  to  construct  and  maintain  cattle-guards  where  its 
line  of  railroad  entered  and  left  his  land.     A  judgment  was 
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rendered  against  the  railway  company  before  the  justice,  and 
an  appeal  taken  to  the  district  court.  In  that  court,  judgmeot 
was  rendered  against  the  railway  company  for  $30.  The 
company  excepted  to  the  judgment,  and  brings  the  case  here. 
Upon  the  trial,  the  court  gave  the  following  instruction,  amoDg 
others,  to  the  jury: 

"If  you  should  find  from  the  evidence  that  the  plaiDtiff 
used  such  inclosure  for  a  cattle  pasture,  and  that  by  reason  of 
the  refusal  and  n^lect  of  the  defendant  to  make  proper  cattle- 
guards  at  the  points  designated  in  the  foregoing  instructions, 
any  of  his  cattle  escaped  from  the  pasture  at  the  point  where 
defendant's  road  enters  such  pasture,  or  at  the  point  where  de- 
fendant's road  leaves  such  pasture,  and  wandered  away  from 
such  pasture  into  a  mire-pond,  sink-pond,  or  slough,  and  there 
died,  then  it  will  be  your  duty  to  determine  from  the  evidence 
the  value  of  such  animal  or  animals  so  dying,  and  return  a 
verdict  in  favor  of  the  plaintiff  therefor." 

The  only  evidence  embraced  in  the  record  to  which  this  in- 
struction could  in  any  possible  manner  apply  is  the  following 
from  the  plaintiff  below : 

"  Ques.  Describe  the  land  that  you  owned  and  possessed  be- 
fore the  building  of  the  Chicago,  Kansas  &  Nebraska  railway 
through  this  county.  Ans.  The  northeast  quarter  of  section 
15,  township  31,  range  27  west. 

**Q.  Now  state  what  improvements,  in  reference  to  build- 
ings, fences  and  other  things  you  had  on  this  land  before  the 
Chicago,  Kansas  &  Nebraska  Railway  Company  built  this 
line  of  road  through  this  county.  A.  I  had  it  fenced,  and 
was  using  it  for  a  pasture. 

"Q.  Describe  what  kind  of  a  fence  it  was.  A.  It  was  a 
three-wire  fence. 

'^  Q.  State  what  the  Chicago,  Kansas  &  Nebraska  Railway 
Company  did  with  reference  to  passing  through  that  land 
while  they  were  building  their  road.  A.  They  cut  the  fence 
open  and  built  the  road  through. 

"Q.  Did  they  leave  it  open?  A.  Yes,  sir;  they  left  it 
open. 

**  Q.  When  was  the  Chicago,  Kansas  &  Nebraska  railway 
built  through  this  county,  and  over  the  land  that  you  have 
described?  A.  They  went  through  about  the  1st  of  Febru- 
ary, 1888,  I  believe. 
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"Q.  Now,  how  long  after  the  Chicago,  Kansas  &  Nebraska 
Railway  Company  bliilt  through  that  field  or  close  that  you 
have  described  did  they  build  any  cattle- guards?  A.  They 
put  the  cattle-guards  in  about  the  1st  of  July. 

"Q.  Of  what  year?     A.  1888. 

"Q.  Now,  Mr.  Hotz,  you  may  state  to  the  court  and  jury 
in  what  particular  way  you  were  damaged  by  reason  of  the 
railroad's  failure  to  build  cattle-guards  when  entering  your 
land  and  leaving  it.  State  all  about  it.  A.  Well,  I  had  to 
herd  the  cattle — that  is,  in  the  beginning;  in  the  early  spring 
I  had  to  keep  them  in  the  corral,  and  had  to  feed  them.  After 
my  feed  run  out,  I  had  to  herd  them  in  the  pasture  to  keep 
them  from  going  out. 

^^Q.  Tell  the  court  and  jury  all  about  it;  how  much  herd- 
ing you  did.  A.  Well,  it  took  time  to  herd  them  from  about 
the  Ist  of  April  to  the  1st  of  July,  and  there  was  one  cow  that 
strayed  out,  and  got  into  the  creek  and  died. 

"Q.  Now,  you  may  state  the  value  of  that  cow.  A.  She 
wa,s  appraised  at  $40. 

**Q.  State  what  was  the  value  of  that  cow.  A.  She  was 
worth  $30. 

'*Q.  Now,  Mr.  Hotz,  you  tell  the  jury  all  about  how  that 
cow  happened  to  stray  out  of  your  field  and  from  the  railway 
track,  and  why.  Tell  all  about  that.  A.  She  strayed  out  on 
Saoday;  the  boy  was  herding  the  cattle  and  had  to  go  home 
to  dinner,  and  while  he  was  at  the  house  for  noon  the  cow  got 
out,  and  got  into  the  creek  and  mired  down." 

Upon  the  evidence  introduced,  the  instruction  was  mislead- 
ing and  erroneous.  The  evidence  does  not  show  clearly  that 
the  cow  escaped  at  the  point  where  the  railroad  entered  or  left 
the  pasture;  but  if  it  does,  there  is  no  evidence  tending  to  show 
there  was  any  pond  or  slough  near  or  close  by  the  pasture. 
The  evidence  is  that  the  cow  got  out  of  the  pasture  and  into 
a  creek  and  mired  there.  The  words  "  mire- pond,  sink-pond, 
or  slough  *'  were  not  used  in  the  evidence.  There  was  no  evi- 
dence showing  where  the  creek  was  situated,  excepting  that  it 
was  outside  of  the  pasture.  It  might  have  been  one  mile,  two 
miles,  five  miles,  or  further  away.  The  death  of  the  cow  in 
the  creek  might  have  been  something  extraordinary  and  not 
to  be  expected ;  this  would  be  the  case  if  the  creek  was  a  great 
or  a  considerable  distance  away  from  the  pasture.     If  the  creek 
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was  the  proximate  cause  of  the  cow's  death,  then  the  railway 
company  is  not  liable.  (Fafe«  t?.  Cole  [Mass.],  26  N.  E.  Rep. 
872.) 

The  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded. 

All  the  Justices  concurring. 


47  2?/       The  Fort  Soott,  Wichita  &  Western  Railway  Com- 


47   flSOT  PANY   V.    M.   C.   TUBBS. 

60    478| 

e66   ^  !•  FiBB  Sti  by  Locomotive — Pleading  and  Proof.    In  an  action  against 

|J_fl6  629  a  railway  company  for  damages  by  fire  caosed  by  the  operation  of 

47     63o|  each  railway,  under  ^  1821  of  the  General  Statatee  of  1889,  it  is  only 

1  necessary  to  allege  and  prove  that  the  fire  complained  of  was  caused 

by  the  operation  of  the  defendant's  railway,  to  make  oat  a  prima 
facie  case. 

2.  Imbtbuction — No  Error,  Instruction  given  and  refused  considered, 
and  fonnd  that  the  trial  court  committed  no  error. 

8.  Petition — Findings — Verdict — Caaej  Distinguished.  Where  the  plain- 
tiff alleged  in  his  petition  that  the  negligence  of  the  defendant 
consisted  in  the  omission  to  keep  its  roadway  dean,  and  that  it  neg- 
ligently allowed  dry  grass  to  accumulate  and  remain  on  the  line  of 
its  right-of-way,  and  the  jury  returned  a  special  finding  that  the  fire 
was  caused  by  defective  engine,  in  aUowing  coals  of  fire  to  drop  from 
the  fire-box  and  ignite  the  dry  grass  on  the  right-of-way,  hMy  that 
the  special  finding  and  general  verdict  of  the  jury  were  in  accord 
with  the  allegations  of  the  petition,  notwithstanding  the  fact  that 
the  petition  contained  no  statement  charging  that  the  engine  vas 
defective.  The  case  ot  St  L.  dt  S.  F.  Rly.  Co.  v.  Fudge^  89  Kas.  543, 
distinguished. 

4.  Contributory  Negligence.    In  an  action  under  ^  1821  of  the 

General  Statutes,  the  plaintiff  is  not  chargeable  with  contributory 
negligence  for  a  mere  failure  to  take  precautions  against  the  negli- 
gence of  the  defendant. 

6.  Attobnet's  Feb — Demand — Jury.  Where  the  plaintiff  desires  to 
recover  an  attorney's  fee,  in  an  action  instituted  under  \  1821  of  the 
General  Statutes,  he  should  demand  the  same  in  his  petition;  and 
when  the  case  is  tried  by  a  jury,  the  question  of  attorney's  fee  should 
be  submitted,  with  the  other  facts  in  the  case,  to  the  jury. 
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Error  from  Greenwood  Disttiot  Court. 

Action  by  Tubbs  against  the  Railway  Company y  to  recover 
damages  by  fire  claimed  to  have  been  caused  by  defendant's 
negligence.  Verdict  and  judgment  for  plaintiff.  The  de- 
fendant oomes  to  this  court 

J.  H.  RidkardSy  and  C  E,  BerUoriy  for  plaintiff  in  error; 
D.  B,  FuUeTy  of  counsel. 

R.  C.  SummerSy  for  defendant  in  error. 

Opinion  by  Green,  C.  :  This  was  an  action  brought  by  M. 
C.  Tnbbs  in  the  district  court  of  Greenwood  county  against  the 
Fort  Sootty  Wichita  &  Western  Railway  Company,  for  dam- 
ages by  fire,  caused,  as  is  claimed,  by  the  n^ligence  of  the  de- 
fendant in  the  operation  of  its  railroad.  The  plaintiff  allied 
that  he  owned  a  half-section  of  land  which  he  used  exclusively 
for  the  grass  grown  thereon  for  hay,  and  expected  to  use  all 
of  said  land  for  that  purpose  except  about  40  acres,  as  such 
land  was  well  adapted  for  the  growing  of  hay.  The  n^li- 
gence  of  the  defendant  is  stated  as  follows : 

"  Plaintiff  says  that  defendant's  line  of  railway  runs  through, 
over  and  across  the  north  part  of  said  plaintiff's  land  described^ 
and  that  on  the  29th  day  of  October,  1887,  the  said  defendant, 
contrary  to  its  duty,  and  negligently  and  carelessly,  omitted 
to  keep  its  right-of-way  on  plaintiff's  land  and  on  the  ad- 
joining land  clear  and  clean  of  dry  grass,  weeds,  and  other 
combustible  material,  and  on  the  contrary,  n^ligently  and 
carelessly  allowed  dry  grass,  weeds  and  other  combustible  ma- 
terial to  accumulate  and  remain  on  said  right-of-way  of  said 
defendant's  railway,  and  neglected  to  plow  a  fire-guard  along 
said  line  of  railway,  and  on  said  right-of-way  across  plaintiff's 
land,  and  across  the  adjoining  land,  to  prevent  the  spread  of 
fire,  or  damage  therefrom,  in  the  operation  of  its  said  line  of 
railroad;  that  on  the  29th  day  of  October,  1887,  the  defend- 
ant, in  operating  its  line  of  railway,  and  running  its  engines 
and  cars  on  said  line  of  railway  in  Greenwood  county,  Kansas, 
by  and  through  its  servants,  employes,  and  agents,  in  thereby 
operating  and  running  said  cars  and  engines  thereon,  in  said 
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county  and  state^  negligently  and  carelessly  permitted  8aid 
engine  of  defendant  to  cast  out  or  emit  sparks  and  coals  of 
fire  therefrom^  into  the  dry  grass  and  weeds  and  other  combas- 
tible  material  on  defendant's  right-of-way,  thereby  setting  oat 
fire  and  setting  fire  thereto,  and  carelessly  and  negligently  al- 
lowing the  fire  thus  set  out  on  defendant's  right-of-way  to  es- 
cape and  spread  therefrom  to  other  lands,  and  finally  to 
plaintifi^'s  land  and  meadow,  thereby  burning  and  injuring 

flaintifiT's  meadow,  greatly  damaging  plaintiff,  in  the  sum  of 
1  per  acre,  or  the  total  sum  of  $275,  and  without  any  fault  or 
negligence  on  the  part  of  this  plaintiff,  on  account  of  said  fire. 
^'Wherefore,  plaintiff  asks  judgment  against  defendant  in 
the  just  sum  of  $275  and  costs  of  suit,  and  for  $50  attorney 
fees,  and  all  other  proper  relief." 

The  railway  company  filed  a  motion  to  make  this  petition 
more  definite  and  certain :  (1)  By  stating  wherein  the  meadow 
was  damaged;  (2)  by  stating  how  much,  if  anything,  plain- 
tiff claimed  for  the  burning  of  the  hay  growing  upon  the  land; 
(3)  by  stating  whether  damages  were  claimed  for  the  burning 
of  the  hay  growing  upon  the  land  at  the  time  of  the  fire;  (4) 
by  stating  in  what  manner  the  land  was  damaged,  if  damages 
were  claimed  for  injury  to  the  realty.  This  motion  was  over- 
ruled, and  exceptions  taken.  The  defendant  then  filed  a  gen- 
eral demurrer  to  the  petition,  which  was  also  overruled.  The 
defendant  afterward  filed  a  general  denial,  and  also  set  up  con- 
tributory negligence.  At  the  January  term,  1889,  a  trial  was 
had  by  the  court  and  a  jury,  and  a  verdict  was  returned  in 
favor  of  the  plaintiff  for  $85.  After  the  return  of  the  verdict, 
over  the  objection  of  the  defendant,  the  plaintiff  offered  evi- 
dence to  the  court  as  to  the  value  of  attorney's  fees  in  the  case, 
and  the  court  allowed  the  plaintiff  $50  as  such  attorney's  fees. 
Judgment  was  rendered  for  the  plaintiff  for  $135  and  costs. 
A  motion  for  a  new  trial  was  filed  and  overruled. 

Six  questions  are  presented  by  this  record :  Ist,  Did  the 
court  err  in  overruling  the  motion  of  the  defendant  to  require 
the  plaintiff  to  make  his  petition  more  definite  and  certain? 
2d,  Did  the  court  err  in  its  instructions  to  the  jury?  3d,  Did 
the  court  err  in  refusing  certain  instructions  asked  by  the  de- 
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fendant?  4th,  Did  the  court  render  judgment  up 
of  action  not  made  by  the  pleadings?  5th,  Should 
have  been  rendered  upon  the  special  findings  in  fa 
defendant?  6th,  Did  the  court  err  in  rendering 
against  the  defendant  for  attorney's  fees? 

We  must  answer  each  one  of  these  questions  in  th 
except  the  last.  As  to  the  first,  the  petition  was, 
,  „      ,^  ,     suflBcient,  under  %  1321  of  the  Grenen 

1.  Fire  set  by  lo-  '  " 

^uTgii^d    of  1889.     It  might  have  been  raorege 
^"^  the  allegations  of  damages  than  it  was 

been  good  under  the  statute. 

As  to  the  instructions  given  with  reference  to  tl 

of  damages,  complaint  is  made  of  the  following  pa 

''  In  case  you  find  from  the  evidence  that  the  ] 
entitled  to  recover  in  this  case,  you  are  instructed 
damages  to  be  awarded  him  should  be  such  as  adc 
compensate  him  for  the  actual  loss  or  injury  sustt 
in  determining  the  amount  of  injury,  you  should  a 
nature  and  character  of  the  land  in  controversy,  1 
which  it  was  put,  the  difference,  if  any,  in  its  rei 
and  you  may  also  allow  interest  on  such  damage,  i 
find,  from  the  date  of  the  loss  to  the  present  time, 
of  7  per  cent.'' 

It  is  urged  that  this  instruction  was  misleading; 
410  circumstances  would  the  plaintiff  be  entitled  to  i 
difference  between  the  value  of  the  land  before  an 
fire  and  also  the  difference  in  the  rental  value.  F 
decrease  in  the  rental  value  of  the  land  forms  the 
more  certain  rule  by  which  the  damages  may  be 
still  the  principle  has  been  established,  that  where 
is  done  to  the  real  estate  itself,  the  damages  may  b( 
by  the  difference  in  the  value  of  the  land  before  an 
trespass;  and,  in  several  cases,  the  amount  necessary 
the  property  to  the  condition  in  which  it  was  befoi 
pass  is  a  proper  measure  of  damage.  (5  Am.  &  Ei 
of  Law,  p.  36;  WUey  v.  HurUer,  57  Vt.  479;  Can 
<frc.  Co.,  32  Minn.  101;  VermUya  v.  Chicago  &c.  L 
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2.  inatrocuon-   I<>^*>  606.)     It  is  evident  from  the  amoant  of 
no  error.        ^j^^  verdict  that  the  jury  were  not  misled  by  the 
instruction,  and  hence  no  prejudicial  error  was  committed. 

Upon  the  third  question,  complaint  is  made  that  the  court 
should  have  instructed,  as  requested  by  the  defendant,  that  the 
plaintiff  oould  not  recover  unless  the  injury  oom plained  of  was 
permanent  in  its  nature^  although  he  may  have  sustained  other 
damages  as  the  result  of  the  fire.  The  plaintiff  did  not  allege 
that  his  meadow  was  permanently  damaged,  and  the  evidence 
was  to  the  effect  that  it  would  take  from  one  to  three  years  to 
restore  the  grass  to  the  condition  it  was  in  before  the  fire;  so 
it  would  not  be  proper  to  characterize  the  injuries  as  perma- 
nent.    We  think  the  instruction  was  properly  refused. 

As  to  the  fourth  question,  it  will  be  observed,  by  a  refer- 
ence to  the  allegations  of  this  petition,  that  the  plaintiff  alleged 
carelessness  in  failing  to  keep  the  right-of-way  free  from  grass 
and  other  combustible  material,  and  the  negligence  of  the 
servants  of  the  railway  in  operating  and  running  its  cars  and 
engines.  As  to  the  allegation  of  n^ligence,  the  jury  made 
the  following  special  findings  of  fact : 

"Ques.  1.  Did  the  fire  escape  by  accident?  Ans.  Don^t 
know. 

'^Q.  2.  Did  the  fire  escape  because  of  the  negligence  of  the 
employ^  of  defendant  while  operating  defendant's  train  ?  A. 
We  do  not  know. 

"Q.  3.  Did  the  fire  escape  by  reason  of  the  engine  being 
out  of  order  ?     A.  We  think  so. 

"Q.  4.  State  specifically  what  n^ligence  defendant  was 
guilty  of^  upon  which  the  jury  base  the  verdict — whether  de- 
fective engine,  condition  of  right-of-way,  or  negligence  of  its 
servants  in  operating  the  train,  or  all.  State  fully  in  what 
such  negligence,  if  any,  consisted.  A.  By  defective  engine, 
in  allowing  coals  of  fire  to  drop  from  fire-box  and  ignite  the 
dry  grass  on  the  right-of-way.'' 

The  point  is  now  made  that  the  jury  specially  found  that 
the  negligence  upon  which  the  verdict  is  based  was  a  defective 
engine,  and  there  being  no  allegation  of  the  kind  in  the  peti- 
tion, the  judgment  of  the  district  court  was  rendered  upon  a 
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case  not  made  by  the  pleadings.  The  case  of  St.  L.  &  S.  F. 
Ely,  Co.  V.  Fudgej  39  Kas.  543,  is  relied  upon  as  being  pre- 
cisely in  point.  If  the  present  statute  (1(1321  of  Gen.  Stat, 
of  1889)  had  been  in  force  ^hen  the  injuries  in  that  case  oc- 
curred, or  when  that  action  was  brought,  or  when  the  issues 
in  that  action  were  made  up,  or  if  the  jury  had  returned  the 
same  answers  in  this  case  that  were  returned  in  that,  the  posi- 
3.  Petttion-flnd-  ^^^°  ^^  couuscl  for  plaintiff  in  error  might  be  oor- 
^^SwTS^a-  i*^^*  Bu^  ID  &11  tl^ese  particulars  this  case  differs 
^^°^^  from  that.  The  Fudge  case  was  decided,  or  at 
least  intended  to  be  decided,  under  the  old  law  and  not  under 
the  present  law,  as  embodied  in  the  aforesaid  1 1321  of  the 
Greneral  Statutes  of  1889.  And  further:  In  the  Fudge  case 
the  jury  said  that  the  fire  escaped  either  by  the  n^ligence  of 
the  servants  of  the  railway  company  or  a  defect  in  the  engine; 
in  this  case,  by  defective  engine,  in  allowing  coals  of  fire  to 
drop  from  the  fire-box  and  ignite  the  dry  grass  on  the  right- 
of-way.  The  defect  in  the  engine  might  have  been  harmless 
if  there  had  been  no  dry  grass  on  the  right-of-way.  Coals, 
ashes  ^nd  cinders  are  removed  from  the 'fire-box  of  engines 
upon  the  right-of-way,  but  this  is  usually  done  where  there  is 
no  combustible  matter  to  be  ignited.  The  simple  dropping 
of  coals  from  the  fire-box  might  not  be  a  defect  in  an  engine. 
We  think  there  is  sufficient  in  the  special  findings,  taken  in 
connection  with  the  general  findings  of  the  jury,  to  bring  the 
verdict  and  judgment  within  the  first  paragraph  of  plaintiff's 
petition. 

As  to  the  fiflh  question,  the  plaintiff  in  error  contends  that 
the  answers  of  the  jury  establish  the  fact  that  the  railroad  com- 
pany was  not  guilty  of  the  negligence  allied  in  the  petition. 
This  position,  as  we  have  seen,  is  not  tenable,  for  the  reason 
that  the  coals  of  fire  dropped  from  the  fire-box  and  set  fire  to 
the  dry  grass  on  the  right-of-way.  It  is  further  urged,  that 
the  findings  show  tl^at  the  plaintiff  was  guilty  of  contributory 
negligence,  for  the  reason  that  he  did  nothing  to  prevent  the 
spread  of  fire  upon  his  land.  Where  a  party  uses  his  land  as 
a  reasonably  prudent  man  should,  and  for  the  purposes  for 
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4  Contribute  which  it  is  adapted^  he  is  not  chargeable  with  con- 
negiigence.  tributory  negligence  for  a  failure  to  take  precau- 
tions against  the  negligence  of  a  railway  company.  (8  Am.  & 
Eng.  Encyc.  of  Law,  16.)  Chapter  155  of  the  Laws  of  1885 
established  the  rule  that  the  occurrence  of  a  fire  caused  by 
the  operation  of  a  railroad  is  pnma  facie  evidence  of  negli- 
gence; so  that  a  mere  finding  of  the  jury  that  the  plaintiff  did 
nothing  to  protect  his  land  would  not  make  him  guiky  of 
contributory  negligence.  In  Philadelphia  &c.  Co.  v,  Hendfick- 
eouy  80  Pa.  St  182,  Chief  Justice  Agnew  stated  the  rule  under 
the  common-law  liability  as  follows : 

*'The  conclusion  from  the  case  is  very  clear,  that  a  plain- 
tiff is  not  responsible  for  the  mere  condition  of  his  premises 
lying  along  a  railroad,  but  in  order  to  be  held  for  contributory 
negligence  must  have  done  some  act  or  omitted  some  duty 
which  is  the  proximate  cause  of  his  injury,  concurring  with 
the  negligence  of  the  company.  Farmers  may  cultivate,  use 
and  possess  their  farms  and  improvements  in  the  manner  cus- 
tomary among  farmers,  and  are  not  bound  to  use  unusual 
means  to  guard  against  the  negligence  of  a  railroad  company; 
indeed,  are  not  bound  to  expect  that  the  company  will  be 
guilty  of  negligence." 

The  same  court  subsequently  held  — 

"  That  it  was  not  contributory  n^ligence  for  the  owner  of 
land  along  the  line  of  a  railroad  to  allow  the  accumulation  of 
leaves,  brushwood  and  other  rubbish  on  his  property.  Such 
an  owner  of  property  must  run  the  risk  of  fires  necessarily 
following  the  lawful  and  proper  use  of  the  railroad  company's 
locomotives ;  but  that  he  must  guard,  in  any  way  or  by  any 
means,  against  the  improper  or  unlawful  use  of  locomotives, 
is  a  proposition  that  cannot  be  sustained.'^  (Philadelphia  Ac 
Co.  V.  Schultz,  93  Pa.  St.  341.) 

We  are  not  prepared  to  say  that  this  would  be  the  correct 
rule  in  states  subject  to  prairie  fires,  but  it  shows  the  extent 
to  which  some  courts  have  gone  upon  the  question  of  contrib- 
utory negligence.  In  this  case  we  are  clearly  satisfied  that  the 
findings  of  the  jury  did  not  establish  contributory  n^ligenoe. 

The  last  question  we  shall  have  to  answer  in  the  affirma- 
tive.   Afler  the  jury  had  returned  a  verdict  the  plaintiff  asked 
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the  court  to  assess  the  amount  plaintiff  was  entit 

torney's  fees.     This  was  error.     The  question  c 

fees  was  one  of  the  issuable  facts  in  t 

'  -deSknd-     should  have  been  submitted  with  th 

Jury. 

to  the  jury  and  been  determined  in  tb 
{Mo.  Pac.  Rly.  Co.  v.  Merrill,  40  Kas.  404;  Ft. 
Rly.  Co.  V.  Karracker,  46  id.  611.)  It  is  recomr 
the  judgment  of  the  district  court  be  modified  by 
the  $50  allowed  as  attorney's  fees,  that  the  judgm 
based  upon  the  verdict  of  the  jury,  be  affirmed,  s 
costs  of  this  court  be  equally  divided  between  tt 
this  action. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 


The  St.  Louis  &  San  Francisco  Railway 
V.  Martha  Jane  Snaveley. 

1.  Fibs  Catted  b^  Locomotive — Pleading.  In  an  action  i 
road  company  for  damages  caused  by  fire,  where  the  pi 
in  his  pleading  facts  sufficient,  which  woald,  if  provei 
prima  fade  case  against  the  railroad  company  under  c 
the  Laws  of  18S5,  (Gen.  Stat,  of  1889,  %  1821,)  safficien 
leged  to  constitute  a  cause  of  action  against  the  railro 

2.  Motion  to  Make  Definite.    A  motion  made  by 

to  require  the  plaintiff  to  so  amend  his  pleading  as  to 
definite  and  certain  is  generaUy  made  too  late  when  i 
until  after  the  case  is  called  for  trial. 

Error  from  Wilson  District  Court, 
The  opinion  states  the  facts. 

Geo.  R.  Pecky  A.  A.  Hurd,  and  Robert  DunUn 
tiff  in  error. 

J".  K.  DemosSf  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  brought  before  a  jus- 
tice of  the  peace  of  Wilson  county,  on  December  12, 1888,  by 
Martha  Jane  Snaveley  against  the  St.  Louis  &  San  Francisco 
Railway  Company,  to  recover  for  alleged  injuries  to  her  prop- 
erty resulting  from  fire  caused  by  the  railway  company  in  the 
operation  of  its  railroad.  The  bill  of  particulars  of  the  plain- 
tiff filed  in  the  justice^s  court,  omitting  title  and  signature, 
reads  as  follows : 

'*Tbe  plaintiff  allies  the  defendant  is  an  incorporated  rail- 
way company,  incorporated  under  the  laws  of  the  state  of 
Missouri,  and  doing  business  in  the  dtate  of  Kansas;  that  she 
is  the  owner  of  a  farm  of  160  acres  of  land  just  east  of  Ne- 
odesha,  in  Wilson  county,  Kansas;  that  the  defendant  railroad 
runs  through  her  said  farm;  that  in  the  operation  of  said  rail- 
road the  defendant  set  fire  to  and  burned  up  her  corn  and 
fodder  and  grass  and  killed  her  meadow,  in  the  fall  of  1887, 
and  this  damages  her  in  the  sum  of  $30.  And  plaintiff  fur- 
ther alleges  that  the  defendant,  in  the  operation  of  said  rail- 
road during  the  last  past  fall,  set  fire  to  and  burned  up  her 
h^X)  grass,  pasture,  and  hedge  fence,  and  thus  damaged  her  in 
the  sum  of  $60;  that  the  said  defendant,  the  St.  Louis  &  San 
Francisco  Railway  Company,  has  n^lected  and  failed  and  re- 
fused to  pay  to  her  her  said  damages,  or  any^portiou  or  part 
thereof,  although  often  requested  so  to  do.  Wherefore  she 
brings  suit,  and  prays  the  court  to  give  her  a  judgment  against 
said  defendant  company  for  $80,  and  for  costs  of  suit.  And 
plaintiff  says  it  is  necessary  for  her  to  employ  an  attorney  to 
prosecute  her  suit,  and  therefore  she  employs  an  attorney  so  to 
do,  and  that  his  services  are  reasonably  worth  $50.  Where- 
fore she  asks  for  a  judgment  for  her  attorney's  fees  for  $50,  in 
addition  to  her  loss  so  as  above  stated,  and  for  which  she  will 
ever  pray." 

Judgment  was  rendered  in  the  justice's  court  in  favor  of 
the  plaintiff  and  against  the  defendant,  and  the  defendant  ap- 
pealed to  the  district  court.  The  appeal  was  taken  on  De- 
cember 18,  1888,  and  the  transcript  and  papers  were  filed  in 
the  district  court  on  December  29,  1888.  Nothing  was  done 
in  the  case  in  the  district  court  of  any  importance  until  Feb- 
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ruary  11, 1889.     Tke  following  journal  entry  will  show  what 
then  and  afterward,  up  to  and  on  February  14, 1889,  occurred : 

"Sixth  day,  February  term,  the  same  being  Monday,  Feb- 
ruary 11,  1889.  And  now  on  this  day,  at  8:30  a.  m.,  this 
cause  came  on  for  trial,  it  being  regularly  set  for  trial  at  said 
time,  plaintiff  being  present  both  in  person  and  by  attorney, 
and  the  defendant  came  not.  Thereupon  the  court  on  its  mo- 
tion passed  the  cause  to  2:00  P.  M.  this  day,  and  at  said  time 
the  plaintiff  appeared  as  before,  and  the  defendant  appeared 
by  Mansfield,  Eaton  &  Pollock,  its  attorneys ;  and  thereupon 
the  case  being  called  for  trial,  the  defendant  asked  leave  of  the 
court  to  file  its  motion  to  require  the  plaintiff  to  make  her 
bill  of  particulars  more  definite  and  certain,  which  request  the 
court  held  came  too  late,  and  overruled  and  denied  the  same, 
to  which  ruling  of  the  court  the  defendant  then  and  there  duly 
excepted;  and  thereupon  a  jury  was  impaneled  and  sworn  to 
try  uie  case,  consisting  of  the  following-named  persons :  Benj. 
Seem,  Greo.  Sherbenow,  S.  Williams,  Wm.  Potter,  Nathan  Nel- 
son, S.  D.  Roberts,  J.  G.  Eby,  J.  M.  King,  Geo.  Shelly,  S.  L. 
Friedline,  J.  H.  Koger,  Henry  Dixon;  and  thereupon  the 
plaintiff  offered  to  introduce  her  evidence  in  support  of  her 
allegation  in  her  bill  of  particulars  contained,  to  which  the 
defendant  by  its  attorney  objected,  because  said  bill  of  particu- 
lars stated  no  facts  sufficient  to  constitute  a  cause  of  action 
against  the  defendant,  pending  the  discussion  of  which  said 
objection  the  plaintiff  asked  leave  to  amend  her  bill  of  particu- 
lars; whereupon  the  court  granted  plaintiff  leave  to  amend  her 
bill  of  particulars  instanter,  to  which  ruling  of  the  court  the 
defendant  objected  and  excepted ;  and  thereupon  the  defendant 
made  its  application  for  a  continuance  of  said  cause;  and  there- 
upon the  court  upon  his  own  motion  continued  said  cause  until 
Thursday,  the  14th  day  of  February,  1889,  at  8:30  a.  m.  of  . 
said  day,  and  discharged  the  jury  from  the  consideration  of  the 
cause;  and  thereupon,  on  the  11th  day  of  February,  1889,  the 
defendant  filed  its  motion  to  require  plaintiff  to  make  her  bill 
of  particulars  more  definite  and  certain,  which  motion  was 
never  called  up  nor  called  to  the  attention  of  the  court.  And 
now,  upon  the  ninth  day  of  the  February  term  of  this  said 
court,  the  same  being  Thursday,  the  14th  day  of  February, 
1889,  this  said  cause  again  coming  on  for  trial,  thereupon  the 
defendant  presented  a  motion  filed  this  day,  February  14, 
1889,  and  requiring  plaintiff  to  make  her  amended  bill  of  par- 
ticulars more  definite  and  certain,  which  said  motion  the  court 
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held  came  too  late^  and  thereupon  the  court  overruled  the  same, 
to  which  ruling  of  the  court  the  defendant  duly  excepted, 
which  exception  was  by  the  court  allowed;  and  thereupoD  this 
cause  came  on  to  be  heard  upon  the  motion  of  defeodaDt  to 
strike  the  amended  bill  of  particulars  of  plaintiff  from  the  files 
of  the  court,  which  said  motion  was  by  the  court  overraled,  to 
which  action  of  the  court  in  overruling  the  said  motion  the 
defendant  duly  excepted ;  and  thereupon  the  court  ordered  a 
jury  called  to  try  the  said  cause,  and  a  jury  of  12  good  and 
lawful  men,  composed  as  follows:  Benj.  Seem,  Geo.  Sherbenow, 
S.  S.  Williams,  Wm.  Potter,  Nathan  Nelson,  S.  D.  Roberts, 
Thos;  Frazier,  J.  M.  King,  Geo.  Shelly,  S.  L.  Friedline,  Henry 
Dixon,  T.  F.  Carngey,  were  duly  impaneled  and  sworn  to  try 
the  cause;  and  thereupon  the  plaintiff  offered  to  introduce  her 
evidence  in  support  of  her  bill  of  particulars,  to  which  the  de- 
fendant did  then  and  there  object  to,  for  the  reason  that  said 
bill  of  particular  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action  against  this  defendant,  which  objection  was  by 
the  court  overruled,  to  which  ruling  of  the  court  the  defendant 
duly  excepted,  and  the  defendant  then  and  there  announced 
that  it  would  proceed  with  the  trial  of  this  cause  only  under 
protest;  and  thereupon  the  plaintiff  offered  her  evidence  tend- 
ing to  prove  the  allegations  in  her  bill  of  particulars  and  rested 
her  cause;  and  thereupon  the  defendant  interposed  by  its  attor- 
neys a  demurrer  to  the  evidence,  which  demurrer  was  by  the 
court  overruled,  to  which  ruling  of  the  court  the  defendant 
duly  excepted ;  and  thereupon  the  defendant  not  offering  any 
evidence,  the  cause  was  submitted  to  the  jury  under  the  in- 
structions of  the  court  without  argument  by  counsel ;  and  there- 
upon the  jury  retired  to  consider  upon  the  verdict,  and  upon 
the  same  day  returned  into  open  court  the  following  verdict, 
to  wit :  *  We,  the  jury,  find  for  the  plaintiff,  and  we  assess  the 
'amount  of  her  damage,  against  the  defendant,  at  $76.30.  We 
find  and  allow  her  as  a  reasonable  attorney's  fee  for  the  prose- 
cution of  the  action  the  sum  of  $35.  Total  amount  allowed, 
$111.30.'" 

Afterward  a  motion  for  a  new  trial  was  filed  by  the  de- 
fendant and  overruled  by  the  court,  and  judgment  was  then 
rendered  by  the  court  in  favor  of  the  plaintiff  and  against 
the  defendant,  in  accordance  with  the  verdict  of  the  jary; 
and  the  defendant,  as  plaintiff  in  error,  has  brought  the  case 
to  this  court  for  review. 
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The  plaintiff  in  error,  defendant  below,  olaims  that  'Hhe 
coart  [  below]  erred  in  compelling  the  defendant  to  proceed 
to  trial  and  in  overruling  the  motion  to  make  the  bill  of  par- 
ticulars more  definite  and  certain/'  This  action  was  brought 
under  chapter  155  of  the  Laws  of  1886.  (Gen.  Stat  of  1889, 
T 1321.)  That  statute  has  been  held  by  this  court  to  be  con- 
stitutional and  valid.  (Mo.  Pae.  My.  Co.  v.  Merrill,  40  Kas. 
404.)  And  it  has  also  been  held  by  this  court,  that  under  it 
proof  that  a  fire  which  caused  the  injuries  complained  of  was 
caused  by  a  railroad  company  in  the  operation  of  its  railroad 
was  prima  fame  evidence  of  negligence  on  the  part  of  the  rail- 
road company  in  causing  the  fire.  {Ft  8.  W.  &  W.  Rly.  Co.  v. 
KarrackeTy  46  Kas.  511.)  And  it  has  further  been  held  by 
this  court,  in  the  case  of  Ft.  8.  W.  &  W.  Rly.  Co.  v.  TuAba,  just 
decided,  that  under  that  statute  whenever  sufficient  facts  are 
alleged  in  the  plaintiff's  pleading  which  would,  if  proved, 
make  out  a  prima  fade  case  against  the  railroad  company, 
sufficient  facts  are  allied  to  constitute  a  cause  of  action  against 
the  railroad  company.  It  might  be  better  to  plead  u^ligence 
expressly,  but  when  a  plaintiff  has  allied  all  the  facts  which 
he  is  required  to  prove  to  make  out  a  prima  faoie  case,  it 
would  seem  that  his  pleading  ought  to  be  held  to  be  good.  It 
would  be  good  as  against  a  general  demurrer,  good  upon  a 
motion  in  arrest  of  judgment,  and  sufficient  to  support  a  judg- 
ment. It  is  not  possible  to  suppose  that  the  railroad  com- 
pany was  misled  or  taken  by  surprise;  but  after  the  plaintiff's 
bill  of  particulars  was  amended  so  as  to  insert  allegations  of 
n^ligence  the  court  gave  to  the  railroad  company  three  more 
days  within  which  to  prepare  for  trial,  which,  so  far  as  is 
shown,  was  ample  time  within  which  to  make  such  prepara- 
tion, and  within  which  it  had  the  privily  of  bringing  in  its 
evidence.  The  only  amendment  that  was  made  to  the  plain- 
tiff's bill  of  particulars  was  as  follows :  In  the  first  paragraph 
the  words  "through  negligence"  were  inserted,  so  as  to  read, 
<^The  defendant  through  negligenoe  set  fire  to  and  burned  up 
her  com,"  etc  In  the  second  paragraph  the  word  "  negli- 
gently" was  inserted,  so  as  to  read,  "The  defendant  in  the 

41— 47KA8. 
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operation  of  said  railroad  during  the  last  past  fall  negligendy 
set  fire  to  and  burned  up  her  hay/'  etc.  There  was  certainly 
no  error  in  requiring  the  defendant  to  go  to  trial  on  Febraary 
14, 1889,  after  all  the  delay  that  had  previously  occurred,  and 
aft^r  the  ample  notice  that  the  railroad  company  had  of  what 
the  plaintiff  claimed ;  nor  was  there  any  error  committed  by 
the  court  in  overruling  the  defendant's  motion  to  require  the 
plaintiff  to  make  her  bill  of  particulars  more  definite  and 
certain.  The  only  motion  of  that  kind  that  was  overruled 
by  the  court  was  one  not  filed  until  February  14,  1889,  after 
one  trial  had  been  had  before  the  justice  of  the  peace,  and 
after  the  case  had  been  three  times  r^ularly  called  for  trial 
in  the  district  court — once  in  the  forenoon  of  Febraary  11, 
1889,  when  the  defendant  did  not  appear,  once  in  the  after- 
noon of  that  day,  and  once  on  February  14, 1889.  We  think 
the  court  below  decided  correctly  that  the  motion  was  made 
too  late.  The  defendant  was  deprived  of  no  substantial  right; 
and  it  was  too  late  when  the  case  was  called  for  trial  for  the 
defendant  to  ask  for  favors  of  that  kind. 

The  judgment  of  the  oourt  below  will  be  affirmed. 

All  the  Justices  ooncurring. 


William  Cackley  v.  Samuel  J.  Smith. 

47    (M2l 

j|7_647|  Rag  JxjDiOATA — Merger,    An  action  instituted  in  another  state  to  have 

47  «^|  certain  conveyances  set  aside  and  subject  the  property  deaoribed 

therein  to  the  payment  of  the  plaintiff's  jadgment  and  the  daims  of 
all  other  creditors  who  might  come  and  set  ap  their  demands,  is  not 
a  bar  to  an  action  bronght  by  one  of  sach  creditors  in  this  state  apon 
a  promissory  note  owned  by  him,  notwithstanding  the  fact  that  he 
appeared  in  the  former  action,  filed  a  cross-petition,  and  obtained  a 
finding  from  the  coart  of  the  amount  dae  him  upon  his  note,  bnt  did 
not  obtain  a  personal  jadgment  against  the  defendant  in  that  aotioo, 
nor  receive  anything  from  the  sale  of  the  property  affected  by  t^ 
proceeding.  To  constitute  a  merger,  there  most  be  a  valid  and  sub- 
sisting jadgment  rendered  on  the  caose  of  action. 
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Error  from  Rice  Diatrid  Court. 

Suit  by  Smith  against  Caokley  on  a  promissory  note.  Judg- 
ment for  plaintiff,  at  the  April  term,  1889.  The  defendant 
comes  here.     The  opinion  states  the  facts. 

if.  A.  Thonvpson,  for  plaintiff  in  error. 
J.  W.  Brinekerhoffy  for  defendant  in  error. 

Opinion  by  Green,  C.  :  Samuel  J.  Smith  sued  William 
Cackley  in  the  district  court  of  Rice  county  upon  a  promissory 
note  for  $1,254.90,  executed  on  the  1st  day  of  January,  1884, 
and  due  in  12  months  after  date,  with  interest  at  8  per  cent, 
per  annum.  The  defendant  allied  that  this  note  had  been 
merged  into  a  judgment  rendered  in  the  court  of  common 
pleas  of  Jackson  county,  Ohio,  in  an  action  brought  by  the 
Centerville  National  Bank,  of  that  county.  This  bank  brought 
an  action  against  William  Cackley  and  Sarah  E.  Spriggs,  to 
have  a  certain  conveyance  of  some  real  estate  made  by  Cackley 
to  Spriggs  set  aside.  The  plaintiff  in  that  case  had  previously 
obtained  a  personal  judgment,  and  asked  that  the  conveyance 
be  declared  fraudulent  as  to  the  creditors  of  Cackley,  that  the 
property  be  administered  for  the  benefit  of  the  plaintiff  and 
all  other  creditors  who  might  come  in  and  be  entitled  to  share 
in  the  proceeds  according  to  their  respective  claims  and  prior- 
ities. Summons  was  served  upon  the  defendants,  and  notice 
was  given  by  publication  to  the  creditors  of  Cackley.  The 
plaintiff  below  was  one  of  the  creditors,  and  he  filed  a  cross- 
petition,  setting  forth  the  note  sued  on  in  this  action,  and  asked 
to  be  made  a  party,  and  that  the  lands  described  in  the  petition 
of  the  Centerville  National  Bank  be  sold  and  administered  for 
the  benefit  of  all  of  the  creditors  of  Cackley,  that  an  account 
be  taken  of  the  amount  due  him  on  his  note,  and  that  he  be 
paid  out  of  the  proceeds  of  the  sale  of  the  property  according 
to  priority.  The  action  of  the  bank  was  successful;  the  con- 
veyance was  set  aside.  A  certain  deed  of  assignment  made^ 
by  Cackley  was  also  set  aside  and  a  trustee  was  appointed  by 
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the  court,  who  was  authorized  to  sell  the  property  that  had 
been  fraudulently  disposed  of^  and  pay  the  creditors  of  Cack- 
ley  according  to  priority.  The  trustee^  acting  under  the  orders 
of  the  court,  sold  the  property,  and  the  court  found  the  amount 
due  and  owing  the  various  creditors,  and  directed  the  payment 
of  the  costs  and  attorney's  fees  first,  and  then  the  payment  of 
certain  creditors  in  full,  which  left  the  claim  of  Smith  unpaid. 
Upon  this  state  of  facts,  the  plaintiff  asked  and  obtained  a  judg- 
ment upon  the  pleadings  for  the  amount  due  upon  his  note, 
in  the  district  court  of  Rice  county. 

The  only  question  presented  by  the  record  is,  whether  this 
was  error.  Was  the  note  sued  upon  merged  in  the  proceed- 
ings in  the  common  pleas  court  of  Jackson  county,  Ohio? 
We  are  obliged  to  answer  this  question  in  the  negative.  To 
make  the  merger  complete,  so  as  to  be  a  bar  to  any  future 
action  upon  the  same  obligation,  there  must  necessarily  be  a 
judgment;  and  such  a  judgment,  too,  as  can  be  enforced. 
Can  it  be  said  Jn  this  case  that  the  plaintiff  below  obtained 
such  an  order  in  the  common  pleas  court  of  Jackson  county, 
Ohio,  as  he  could  make  available  in  the  collection  of  his  debt 
after  the  property  subjected  to  the  payment  of  certain  credit- 
ors of  Cackley  had  been  exhausted?  or,  in  other  words,  could 
he  have  brought  suit  upon  the  proceedings  had  in  that  court 
and  obtained  any  relief?  There  was  only  a  finding  of  the 
amount  due  each  one  of  the  creditors ;  and  in  the  same  finding 
of  the  court  there  was  an  order  directing  the  payment  of  the  pro- 
ceeds to  other  creditors,  which  left  the  plaintiff  below  in  the 
same  condition  as  when  he  filed  his  answer.  He  had  obtained 
nothing  upon  his  note,  and  had  no  order,  decree  or  judgment 
which  he  could  enforce.  The  supreme  court  of  Ohio  seemed 
to  have  taken  this  view  of  a  similar  order  in  the  case  of  Cbnn 
V.  RhodeSy  26  Ohio  St.  645,  which  was  an  action  to  foreclose 
a  mortgage,  with  a  prayer  for  a  personal  judgment  Upon 
default  of  an  answer,  the  court  entered  a  decree  for  the  sale 
of  the  mortgaged  premises,  but  rendered  no  personal  judg- 
ment.    The  court  said : 

"Where  the  record  in  such  case  showed  that  the  court,  on 
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bearing  of  the  cause,  ^considered  that  the  plaintiff  ought  to  re- 
cover' a  specified  amount,  and  ordered  the  sale  of  the  mort- 
gaged premises  for  its  satisfaction,  held,  that  the  record  shows 
DO  personal  judgment  against  the  defendant,  but  a  mere  find- 
ing of  the  amount  due,  with  an  order  of  sale." 

Judge  Cooley  said,  in  the  case  of  Wixom  v.  Stephens,  17 
Micb.  518:  ''If,  by  reason  of  the  mistake,  the  judgment  ren- 
dered by  the  justice  was  pot  valid,  so  that  the  plaintiff  could 
enforce  it,  then  it  would  seem  that  it  could  not  constitute  a 
bar  to  a  new  suit  on  the  note.  The  bar  in  such  case  springs 
froia  the  party  having  already  obtained  a  higher  security; 
and  where  he  has  got  no  new  security,  his  remedy  upon  the 
original  demand  is  not  taken  away."  The  law  of  the  case  was 
stated  in  the  syllabus,  that  ''a  debt  is  not  merged  in  a  judg- 
ment until  a  valid  judgment  bias  been  obtained  upon  it" 

The  supreme  court  of  Nebraska  has  held  that  the  presenta- 
tion and  proof  of  a  creditor's  claim  in  Illinois  against  an  as- 
signed estate  there  is  not  a  bar  to  such  creditor's  right  of  action 
in  the  former  state,  there  being  nothing  in  the  statute  of  Ill- 
inois or  in  the  deed  of  assignment  restricting  creditors  to  their 
respective  demands,  or  suspending  any  other  remedy  previ- 
ously opened  to  them.  {Gross  v.  Bunn,  10  Neb.  217.) 

The  law  of  merger  is  thus  stated  in  Black  on  Judgments, 
§674: 

''  But  in  order  that  the  principle  of  merger  may  apply,  it  is 
necessary  that  the  identical  cause  of  action  should  have  passed 
into  judgment,  in  a  litigation  between  the  same  parties  or  their 
privies,  and  that  the  plaintiff  should  have  had  a  full  and  com- 
plete opportunity  to  recover  his  whole  demand.  In  a  case  in 
Arkansas,  it  was  held  that  a  judgment  against  a  steamboat — 
that  being  a  judgment  in  rem  and  not  enforceable  against  the 
property  of  the  owners — if  unsatisfied,  could  not  be  pleaded 
as  a  bar  to  a  subsequent  action  against  the  owners  of  the  boat 
on  the  same  contract.  In  reaching  this  conclusion,  the  court 
said  it  was  evident  that  a  judgment  against  the  vessel  was  not 
even  substantially  a  judgment  against  the  owners,  and  con- 
sequently that  the  former  recovery  relied  on  was  no  bar  to 
the  present  action."  {Toby  v.  Brovm,  11  Ark.  308;  Freeman, 
Judgm.,  §606.) 
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If  the  action  in  the  Ohio  coort  is  to  be  treated  as  a  pro- 
ceeding quad  in  rem,  clearly  the  note  of  the  plaintiff  below 
was  not  merged  in  the  orders  made  by  the  coart  in  that  case. 
Text- writers  and  courts  make  a  distinction  between  actions  in 
rem  and  proceedings  qiLoei  in  rem,  and  the  latter  term  is  ap- 
plied to  suits  brought  against  persons  where  the  plaintiff's 
object  is  to  subject  certain  property  of  those  ^rsons  to  the 
payment  of  the  claims  asserted. 

"Such  are  actions  in  which  property  of  non-residents  is  at- 
tached and  held  for  the  discharge  of  debts  due  by  them  to 
citizens  of  the  state^  and  actions  for  the  enforcement  of  mort- 
gage and  other  liens.  Indeed,  all  proceedings  having  for  their 
sole  object  the  sale  or  other  disposition  of  the  property  of  the 
defendant  to  satisfy  the  demand  of  the  plaintiff  are  in  a  gen- 
eral way  thus  designated.'*  (Freeman  »•  Alderson,  119  U.  S. 
187;  Black,  Judgm.,  §  793.) 

The  action  of  the  Centerville  National  Bank,  in  the  Ohio 
court,  comes  unmistakably  within  this  class  of  cases.  Such  a 
proceeding  of  a  domestic  as  well  as  a  foreign  court,  where 
jurisdiction  over  the  person  of  a  party  has  not  been  obtained, 
except  as  to  his  interest  in  the  property  affected  by  such  pro- 
ceedings, is  not  conclusive  or  binding  by  way  of  estoppel  in 
another  action.  {BurarU  v.  Abendroih,  97  N.  Y.  132;  Free- 
man, Judgm.,  §  606.) 

The  same  doctrine  is  stated  in  Res  Adjudicata  (Wells), 
§565: 

"As  to  actions  in  rem,  we  may  here  state  in  general  terms 
that  there  can  be  no  rightful  action  by  the  tribunal  on  the 
basis  of  jurisdiction  acquired  by  the  attachment  of  property 
that  can  reach  beyond  the  property  itself,  and  of  course  it  can- 
not be  enforced  in  another  state." 

It  necessarily  follows  from  this  view  of  the  law  that  the 
district  court  committed  no  error  in  sustaining  the  demurrer 
of  the  plaintiff  below  to  the  answer  of  William  Cackley. 

We  recommend  an  affirmance  of  the  judgment. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


Digitized  by  VjOOQ iC 


JANUARY  TERM,  1892. 

Bell  ▼.  Long. 

Per  Curiam:  The  facts  being  the  same 
William  Cackley  v.  David  S.  Parry  e 
ley  V.  Smithy  jast  decided,  this  case  is  affirm( 
thority  of  that  case. 


J.  R.  Bell  et  al.  v.  J.  W.  Long 

Vbndob  and  VBin>BB — Real-Estate  Cantraat,  Conetr 
its  Easenee,    L.  and  T.  sold  certain  real  estate  to 
gave  to  B.  a  bond  to  oonvey  the  title  to  B.  apon 
conditions.    The  full  pnrohase-prioe  of  the  propei 
bond  was  as  follows:  ^* $7,000,  to  be  paid  as  folio 
hand,  and  one  note  for  $1,000,  due  in  80  days 
and  one  note  for  $2,500,  dne  on  or  before  six  moi 
hereof;  and  one  note  for  $2,500  due  on  or  befoi 
date  hereof;"  and  the  bond  provides  as  follows: 
the  first  part  [the  vendors]  shall,  on  or  before  t 
gnst,  1887,  and  npon  full  payment  of  said  sum  ai 
execnte  and  deliver  "a  deed  of  oonveyanoe  for  the  ] 
the  bond  shall  be  void,*'  etc.    The  above  **sams 
about  $875.75  thereof,  due  on  the  last  note,  were 
bat  not  strictly  as  to  time,  in  accordance  with  the 
tract,  and  L.  and  T.  on  their  part,  on  or  about  Feb 
cated  deeds  of  conveyance  for  all  the  property, 
were  accepted  except  one  for  a  small  portion  of 
the  vendees  failed  and  refused  to  accept  that  dec 
mainder  of  the  purchase-price  due  for  the  propert; 
was  not  of  the  essence  of  the  contract  on  either  si 
T.  may  maintain  the  action  for  the  remainder  di 
given  by  B.  and  others. 

Error  from  Rice  District  Gout 
The  facts  safficiently  appear  in  the  opinioi 

A.  M.  Ladeyy  for  plaintiffs  in  error. 
Jones  &  JoneSy  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

Vajlentine,  J. :  This  was  an  action  brought  in  the  district 
court  of  Rice  county,  on  July  31,  1888,  by  J.  W.  Long  and 
H.  C.  Taylor,  partners  as  Long  &  Taylor,  against  J.  R.  Bell, 
A.  M.  Lasley,  W.  H.  Carey,  N.  L.  Grimes,  C.  H.  Everest, 
J.  H.  Everest,  J.  E.  Gilmore,  and  E.  J.  Loop,  to  recover  a 
balance  of  $375.75,  alleged  to  be  due  on  a  certain  promissory 
note,  and  to  foreclose  all  rights  which  the  defendants  might 
claim  to  certain  real  estate  under  a  certain  title  bond.  The 
aforesaid  promissory  note  was  given  by  the  defendants  to  the 
plaintiffs  upon  a  real-estate  contract,  whereby  the  plaintiffs 
sold  to  the  defendants  and  agreed  to  convey  to  one  of  them, 
to  wit,  J.  R.  Bell,  certain  real  estate  described  in  the  afore- 
said bond  given  by  the  plaintiffs  to  Bell.  The  aforesaid  prom- 
issory note,  with  the  indorsements  thereon,  reads  as  follows: 

"$2,500.  Lyons,  Kas.,  February  15,  1887. 

"On  or  before  one  year  after  date,  we,  or  either  of  us,  prom- 
ise to  pay  to  the  order  of  Long  &  Taylor  $2,500,  at  the  First 
National  Bank,  of  Lyons,  Kas.,  value  received,  with  interest 
at  10  per  cent  per  annum.  J.  R.  Bell. 

A.  M.  Lasley. 

Wm.  H.  Carey. 

N.  L.  Grimes. 

C.  H.  Everest. 

J.  H.  Everest. 

J.  E.  Gilmore. 

E.  J.  Loop." 

On  the  back  of  said  note  are  the  following  credits : 

February  16,  1888,  paid  by  W.  H.  Carey |666  00 

February  16,  1888,  paid  by  Everest  Bros 560  80 

February  16,  1888,  paid  by  J.  R.  BeU 275  20 

February  17, 1888,  paid  by  J.  E.  Gilmore 650  40 

February  18,  1888,  paid  by  MoCash 276  20 

The  aforesaid  bond  reads  as  follows : 

^'  Know  all  men  by  these  presents^  that  Long  &  Taylor,  of 
Rice  county,  in  the  state  of  Kansas,  of  the  first  part,  are  held 
and  firmly  bound  unto  J.  R.  Bell,  of  Rice  county,  in  the  state 
of  Kansas,  of  the  second  part,  in  the  sum  of  $14,000. 

''The  condition  of  this  obligation  is  such,  that  said  parties 
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of  the  first  part  have  agreed  to  grants  sell  and  convey  unto 
said  parties  of  the  second  part  the  following- described  real 
estate^  situated  in  Rice  connty  and  state  of  Kansas,  to  wit : 
Lots  numbered  16,  18,  20,  22,  and  24,  in  block  No.  6,  in 
Whitens  addition  to  the  city  of  LyonSj^^  as  shown  by  the  re- 
corded plat  thereof,  for  the  sum  of  $7,000,  to  be  paid  as  fol- 
lows: $1,000  cash  in  hand,  and  one  note  for  $1,000  due  in 
30  days  from  date  hereof,  and  one  note  for  $2,500  due  on  or 
before  six  months  from  the  date  hereof,  and  one  note  for  $2,500 
due  on  or  before  12  months  from  date  hereof. 

"Now,  if  said  parties  of  the  first  part  shall,  on  or  before 
the  15th  day  of  August,  1887,  and  upon  full  payment  of  said 
sum  and  sums  of  money,  execute  and  deliver  to  said  part... 
of  the  second  part  a  good  and  sufficient  warranty  deed,  con- 
veying an  absolute  and  indefeasible  estate  in  fee-simple,  with 
the  usual  covenants,  in  and  to  said  tract  and  parcel  of  land, 
then  this  obligation  shall  be  void;  otherwise,  to  remain  in  full 
force  and  efiect. 

"  Ix  Witness  Whereof,  The  said  parties  of  the  first  part 
have  hereunto  set  their  hands,  this  15th  day  of  February, 
1887.  Long  &  Taylor." 

It  appears  that  the  following  words  and  figures  in  the  above 
bond  after  the  word  "now,"  to  wit,  "15th,"  "August,"  and 
"87,^^  were  written  in  the  bond,  while  the  other  words  and 
figures  in  that  clause  were  printed.  Various  proceedings  were 
had  in  the  case  prior  to  the  trial,  which  proceedings  will  be 
further  noticed  hereafter;  and  finally,  and  on  January  21, 
1889,  a  trial  was  had  before  the  court  without  a  jury,  and  the 
court  found  generally,  and  rendered  judgment  in  favor  of  the 
plaintiffs  and  against  the  defendants  for  the  sum  of  $592.98, 
the  amount  with  interest  still  remaining  due  and  unpaid  on 
the  promissory  note  sued  on ;  and  also  ordered  that  said  lot 
22  be  sold  to  satisfy  the  money  judgment;  and  the  defendants, 
as  plaintiffs  in  error,  bring  the  case  to  this  court  for  review. 

It  would  seem  that  the  whole  of  the  purchase-price  for  the 
property  described  in  the  bond,  except  that  portion  of  such 
purchase-price  still  remaining  due  and  unpaid  on  the  promis- 
sory note  sued  on,  was  paid  substantially,  but  not  strictly  as 
to  time,  in  accordance  with  the  terms  of  the  original  contract ; 
and  Long  &  Taylor  on  their  part,  on  or  about  February  15, 
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1888,  executed  deeds  for  all  such  property;  and  all  the  deeds 
except  a  deed  for  lot  number  22  were  accepted.  In  aoGordance 
with  the  instructions  of  J.  E.  Bell,  that  deed  was  executed  to 
A.  M.  Lasley,  and  deposited  with  the  First  National  Bank  of 
Lyons,  to  be  delivered  to  Lasley  whenever  the  remainder  of 
the  purchase-price  for  the  property  should  be  paid.  Lasley 
had  notice;  but  neither  he  nor  any  other  of  the  defendants 
ever  paid  such  remainder. 

The  principal  ground  of  error  now  urged  by  the  plaintiflb 
in  error,  defendants  below,  is,  that  the  oourt  below  miscon- 
strued the  terms  of  the  aforesaid  bond,  and  for  that  reason 
erred  in  all  its  rulings.  They  claim  that,  under  the  terms  of 
the  bond  and  the  facts  of  this  case,  the  whole  of  the  purchase- 
price  for  the  property,  to  wit,  "said  sum  and  sums  of  money" 
as  mentioned  in  the  bond,  was  in  fact  paid  at  the  time  of  the 
execution  of  the  bond  simply  by  the  payment  of  the  $1,000 
in  caah,  and  the  delivery  of  the  promissory  notes  mentioned 
in  the  bond ;  and  that,  without  anything  further  being  done 
by  the  defendants  after  the  delivery  of  such  notes,  the  plain- 
tiffs were  bound  to  execute  and  deliver,  on  or  before  August 
15,  1887,  a  good  and  sufficient  warranty  deed  for  the  prop- 
erty to  Bell,  the  obligee;  and  that  by  failing  so  to  do  at  that 
time  they  forfeited  every  right  which  they  otherwise  would 
have  had.  And  the  defendants  further  claim,  that  if  the  fore- 
going claim  is  not  correct,  then  that  the  plaintiffs  were  bound 
to  execute  and  deliver  a  good  and  sufficient  warranty  deed  for 
the  property  to  Bell,  the  obligee,  on  or  before  August  15, 1887, 
whether  the  last  note,  to  come  due  on  February  15,  1888, 
should  ever  be  paid  or  not.  The  note  that  was  to  become  due 
on  or  before  August  15, 1887,  and  did  so  become  due,  was  not 
paid  until  after  August  15,  1887,  and  not  until  August  26, 
1887.  The  decision  of  the  court  below  was  upon  the  theoiy 
that  the  plaintiffs  were  not  bound  to  execute  or  deliver  any 
deed  for  any  of  the  property  until  full  payment  of  the  par- 
chase-prioe  for  the  property  should  be  made. 

We  think  the  decision  of  the  court  below  is  correct    Under 
the  terms  of  the  bond,  the  deed  was  to  be  executed  to  Bell  "on 
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or  before  the  15th  day  of  August,  A.  D.  1887,  and  upon  full 
payment  of  said  svm  and  sums  of  money. '^  It  was  to  be  exe- 
cuted only  ''upon  full  payment  of  said  aunt  and  mms  of 
money^^  and  no  deed  was  required  to  be  executed  or  any  con- 
veyance made  upon  the  delivery  wholly  or  partly  of  promis- 
sory notes.  It  was  the  "full  payment ''  of  "money''  that  the 
parties  had  in  contemplation.  "  Said  sum  and  sums  of  money," 
as  mentioned  in  the  bond,  were  as  follows:  First,  the  $7,000, 
the  full  purchase-price  of  the  property,  including  all  the  other 
sums;  second,  the  (1,000  cash;  third,  the $1,000  represented 
by  the  note  due  in  30  days;  fourth,  the  $2,500  represented 
by  the  note  "due  on  or  before  six  months;"  fifth,  the  $2,500 
represented  by  the  note  "due  on  or  before  12  months,"  which 
was  the  last  note  to  become  due,  and  the  one  sued  on.  The 
last  two  notes  mentioned  in  the  bond  were  upon  their  faces  to 
become  due  as  follows:  The  first  one  was  to  become  due  "on 
or  before  six  months  after  date,"  which  would  be  on  or  before 
August  15,  1887;  and  the  last  one  was  to  become  due  "on  or 
before  one  year  after  date,"  which  would  be  on  or  before  Feb- 
ruary 15,  1888;  hence,  with  reference  to  these  two  notes,  the 
defendants  had  the  right  to  pay  them  both  at  any  time  after 
their  execution,  which  was  on  February  1 5, 1887;  (  Teid.,  Com. 
Paper,  §25a,  and  cases  there  cited;)  and  by  paying  them  with 
the  other  sums  at  any  time  "on  or  before  the  15th  day  of 
August,  1887,"  they  had  the  right  under  the  provisions  of 
the  bond  to  require  the  plaintiffs  at  the  time  of  such  "full 
payment"  to  execute  a  deed  for  the  property  to  the  obligee 
of  the  bond.  Of  course  they  were  not  required  to  pay  either 
note  until  the  last  day  mentioned  in  the  note  for  payment. 
Id  other  words,  they  had  the  right  to  pay  these  notes  imme- 
diately, or  to  defer  payment  thereon  as  follows:  On  the  next 
to  the  last  note  until  August  15,  1887,  and  on  the  last  note 
until  February  15, 1888;  and  time  was  not  of  the  essence  of 
the  contract  in  any  case  nor  on  either  side.  The  defendants 
would  not  forfeit  any  of  their  rights  by  failing,  as  they  did 
fail,  to  pay  their  notes  strictly  at  the  time  when  they  became 
due;  nor  would  the  plaintiffs  forfeit  their  rights  by  failing  to 
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execute  a  deed  or  deeds  for  the  property  strictly  at  the  time 
when  they  might  first  be  under  obligation  to  execute  such 
deed  or  deeds.  This  was  certainly  the  view  the  parties  took 
of  the  contract.  The  money  in  fact  was  not  paid  strictly  at 
the  time  when  it  became  due,  and  it  does  not  appear  that  aoy- 
one,  prior  to  the  commencement  of  this  suit,  ever  supposed  that 
a  deed  for  the  property  or  for  any  part  thereof  would  be  exe- 
cuted until  the  purchase-money  should  be  paid. 

We  think  we  have  now  disposed  of  all  the  substantial  ques- 
tions in  this  case.  These  questions  were  raised  by  various 
proceedings  had  before  the  trial,  by  exceptions  taken  during 
the  trial,  and  by  a  motion  for  a  new  trial  after  the  trial;  and 
after  carefully  considering  all  the  proceedings  in  the  case  and 
all  the  assignments  of  error,  we  are  of  the  opinion  that  no  ma- 
terial error  was  committed. 

The  judgment  of  the  court  below  will  therefore  be  affirmed. 

All  the  Justices  concurring. 


A.  W.  Cross  v.  Samuel  Hollister. 

1.  NoTB — Assignment — Indorsement  of  Payment — Liabiliiy  of  Maker. 
Where  C,  a  stranger  to  a  promissory  note,  takes  the  same  from  H., 
one  of  two  makers,  with  an  indorsement  plainly  written  thereon: 
**  Paid  by  H.,  this  September  5, 1882,  [which  is  the  date  of  matarity,] 
and  transferred  to  C,"  "Without  recourse,  H.,"  and  there  is  no  mis- 
take or  fraud  in  the  transaction,  H.  is  relieved  from  liability  on  the 
note  to  0.  or  to  his  assignee. 

2.  Pabol  Eyidbnob,  Inadmissible.  In  an  action  on  such  a  note,  so  in- 
dorsed, and  where  there  is  no  fraud  or  mistake  in  the  transfer,  parol 
proof  contradicting  the  indorsement,  or  which  would  change  it  from 
a  conditional  to  an  unconditional  transfer,  is  not  admissible. 

Error  from  Atchison  District  Court. 

Action  to  recover  upon  a  promissory  note.  Judgment  for 
defendant,  Hollister,  at  the  April  term,  1888.  The  plaintiff, 
Cross,  comes  here.     The  opinion  states  the  facts. 
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Orant  W,  Harrington,  and  W.  D.  Webb,  for  plaintiff  in 
error. 

W,  W,  &  W.  F.  GhUhrie,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  was  an  action  brought  by  A.  W.  Cross 
against  George  W.  Howe  and  Samuel  Hollister,  to  recover 
upon  a  promissory  ilote  made  by  Howe  and  Hollister,  Sep- 
tember 12,  1881,  for  $750,  payable  to  the  order  of  Francis 
L.  Howe,  one  year  after  date,  with  interest  at  7  per  cent,  per 
annum.  On  the  back  of  the  note  were  the  following  indorse- 
ments: "Francis  L.  Howe.''  "Paid  by  Samuel  Hollister 
this  September  16,  1882,  and  transferred  to  P.  D.  Cheney.'' 
"Without  recourse,  Samuel  Hollister."  "P.  D.  Cheney." 
The  plaintiff  alleged  that  he  was  the  owner  and  holder  of  the 
note,  and  that  the  indorsement  on  the  note,  "  Paid  by  Samuel 
Hollister  this  September  15,  1882,  and  transferred  to  P.  D. 
Cheney,"  is  untrue,  except  as  to  the  words  "transferred  to  P. 
D.  Cheney;"  and  that  the  indorsement  "Without  recourse, 
Samuel  Hollister,"  was  made  thereon  without  any  part  of  the 
note  being  paid  by  Hollister.  It  was  further  alleged  that  the 
money  paid  by  Hollister  to  Francis  L.  Howe  was  for  the  pur- 
chase of  the  note,  and  was  the  money  of  P.  D.  Cheney.  No 
service  appears  to  have  been  obtained  upon  Howe,  and  the 
action  proceeded  against  Hollister  alone,  who,  in  his  separate 
answer,  denied  the  allegations  of  plaintiff  with  respect  to  the 
indorsement,  and  alleged  substantially  that  the  note  was  paid 
off  by  him  and  the  indorsement  was  placed  upon  the  note  by 
B.  P.  Waggener,  the  agent  of  Cheney,  and  that  Cheney  had 
accepted  and  retained  the  note  so  indorsed,  and  had  discharged 
and  released  the  defendant  from  any  liability  upon  the  note. 
He  further  alleged  that  he  signed  the  note  as  surety,  and  for 
the  accommodation  of  George  W.  Howe  and  P.  D,  Cheney, 
and  at  the  instance  of  and  as  a  substitute  for  Cheney ;  and  that 
at  the  maturity  of  the  note,  with  the  money  furnished  to  him, 
the  defendant  paid  off  the  note  sued  upon,  and  transferred  the 
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same  to  P.  D.  Cheney  as  evideooe  of  indebtedness  to  be  held 
against  Greorge  W.  Howe,  who  bad  absconded. 

A  trial  was  had  before  the  court  and  a  jury,  and  the  testi- 
mony of  the  plaintiff,  Cross,  was  introduced,  to  the  effect  that 
the  note  had  been  transferred  from  Cheney  to  him  in  1886. 
Cheney  testified  that  he  pleged  the  note  to  Cross  in  1886,  as  se- 
curity for  a  loan  which  had  never  been  paid.  He  stated  that 
he  obtained  the  note  from  Hollister  on  September  15,  1882, 
and  that  Waggener  paid  the  money  for  Cheney  and  sent  the 
note  to  him  at  Jerseyville,  111.  He  farther  testified  that 
neither  Howe  nor  Hollister  had  ever  paid  him  anything  upon 
the  note,  and  that  he  did  not  accept  it  as  having  been  paid  by 
Hollister.  This  is  substantially  all  the  testimony  presented 
to  sustain  the  action,  and  the  court,  upon  a  demurrer,  held  the 
evidence  to  be  insufficient  and  topk  the  case  from  the  jury. 

We  think  the  testimony  of  plaintiff  failed  to  establish  a 
right  of  recovery  against  Hollister.  He  accepted  the  note 
with  a  qualified  or  restricted  indorsement,  which  clearly  dis- 
charged Hollister  from  any  liability  thereon.  Hollister  was  one 
of  the  makers  of  the  note,  and,  according  to  the  indorsement, 
he  paid  it  off  at  maturity  and  obtained  possession  of  the  same. 
Whether  he  was  in  fact  a  surety,  or  had  signed  it  at  the  in- 
stance and  as  a  substitute  for  Cheney,  as  allied,  and  trans- 
ferred it  to  him  as  a  liability  against  Howe,  is  unimportant 
Cheney  accepted  the  note  upon  the  written  condition  that 
Hollister  should  not  be  held  liable  thereon.  The  testimony 
of  Cheney  in  effect  is,  that  Waggener  was  his  agent  to  pay  the 
money  and  obtain  the  note.  The  ordinary  presumption  would 
be  that  a  payment  by  one  of  the  makers  was  an  extinguishment 
of  the  obligation ;  but  probably  the  relations  of  the  parties 
were  such  that  Cheney  desired  to  retain  it  as  an  obligation 
against  Howe,  the  first  signer  and  maker  of  the  note.  At  any 
rate,  Hollister  did  not  permit  the  note  to  pass  out  of  his  hands 
until  there  was  written  thereon  a  plain  declaration  discharging 
him  from  liability;  and  it  is  alleged  that  this  indorsement  was 
written  on  the  note  by  the  agent  of  Cheney.  It  was  accepted 
without  complaint  and  held  by  Cheney  for  a  period  of  about 
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four  years,  when  he  transferred  it  to  Cross,  and  no  action  was 
brought  against  Hollister  for  about  five  years  after  he  had  paid 
and  transferred  the  same  to  Cheney.  When  Cross  took  the 
note  it  still  contained,  in  clear  and  distinct  terms,  an  unequivo- 
cal release  of  Hollister.  It  is  not  shown  that  any  misrepre- 
sentation was  made  when  the  indorsement  was  written,  nor 
that  there  was  any  fraud  or  mistake  in  the  transaction  between 
Cheney  and  Hollister.  Neither  Cheney  nor  Cross  could  read 
the  note  understandingly  without  seeing  that  no  recourse  could 
be  had  against  Hollister,  and  that  the  only  liability  transferred, 
if  any,  was  against  Howe.  There  being  no  fraud  or  mistake, 
parol  proof  contradicting  the  indorsement,  or  which  would 
change  it  from  a  conditional  to  an  unconditional  transfer,  was 
not  admissible.  {Doolittle  v.  Ferry,  20  Kas.  234.)  The  only 
proof  excluded,  however,  was  the  statement  by  Cheney  that 
he  '^  accepted  the  note  from  Hollister  as  an  obligation  against 
the  makers,  according  to  its  legal  meaning  and  effect.''  This 
was  a  vague  and  meaningless  statement,  and  was  properly  ex- 
cluded from  the  jury.  What  was  the  legal  meaning  and  effect 
of  the  note  and  indorsements?  was  the  question  submitted  for 
the  determination  of  the  court,  and  Cheney's  opinion  of  their 
l^al  effect  was  of  no  consequence.  He  accepted  and  retained 
the  note  with  an  indorsement  which  expressly  provided  that 
Hollister  should  not  be  held  liable,  and  there  is  nothing  in 
the  testimony  showing  that  he  was  not  aware  of  the  indorse- 
ment, or  that  any  deceit  or  fraud  was  practiced  upon  either  his 
agent  or  himself. 

It  is  further  contended  that,  although  Hollister  has  paid  the 
note,  the  fact  that  he  had  transferred  it  and  put  it  out  upon 
the  world  makes  it  a  new  obligation,  and  estops  him  from  al- 
leging payment  in  his  own  defense.  There  is  nothing  in  the 
testimony  to  show  or  that  would  warrant  an  implication  that 
Hollister  intended  to  issue  the  note  as  a  new  obligation  based 
on  a  new  consideration.  The  idea  that  he  issued  it  as  a  new 
obligation  against  himself,  and  that  he  warranted  it  as  the 
legal  obligation  of  both  the  makers,  is  excluded  by  the  plain 
language  of  the  indorsement  written  upon  the  note  at  the 
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time  of  the  transfer.  The  written  agreement  of  the  parties 
overcomes  any  of  the  presumptions  invoked  by  the  plaintiff. 
Whatever  may  be  his  rights  against  Howe,  who  is  not  defend- 
ing, it  is  clear  that  he  has  shown  no  right  of  recovery  against 
Hollister. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


Pat.  Tracy  v.  J.  M.  Kerr. 

Mbohanios'  Libms — Action  by  Subeontraetort — Parties — Cotmtaretotm 
by  Owner,  Under  ^  4788,  ( meohanios'  liens,)  General  Statntee  of  1889, 
a  subcontractor  or  other  person  who  brings  an  action  against  the 
owner  of  a  building  for  materials  nsed  in  its  construction  must  make 
the  original  contractor  a  party,  and  if  the  subcontractor  or  other  per- 
son fails  or  refnses  to  do  so,  and  the  contractor  has  notice  or  knowl- 
edge of  the  pendency  of  the  action  and  fails  to  defend  the  maker 
against  such  demand,  the  owner  may  defend  at  the  cost  and  expense 
of  the  contractor.  If  the  contractor  is  not  shown  to  have  notice  or 
knowledge  of  the  pendency  of  the  action,  the  owner  has  a  cause  of 
action  against  the  subcontractor  or  other  person  for  damages  by 
reason  of  the  wrongful  institution  of  the  action,  because  of  the  fail- 
ure to  make  the  contractor  a  party.  When  the  contractor  assigns  all 
the  money  due  on  a  building  contract  to  a  lumberman  who  had  for- 
nished  material,  and  who  had  primarily  brought  suit  without  making 
the  contractor  a  party,  the  owner  can  plead  such  cause  of  action  as  a 
counterclaim. 

Error  from  Chase  District  Court, 

The  material  facts  are  stated  in  the  opinion.  Judgment 
for  plaintiff,  Kerr,  at  the  February  term,  1889.  The  defend- 
ant, Tracy  J  comes  here. 

Madden  Bros.,  for  plaintiff  in  error. 
John  V.  Sanders,  for  defendant  in  error. 
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Opinion  by  Simpson,  C.  :  Prior  to  the  commencement  of 
this  action  Tracy  had  contracted  in  writing  with  one  Con- 
nacher,  a  builder,  to  erect  a  house.     Kerr  was  a  dealer  in 
lumber  and  building  materials,  from  whom  materials  were 
purchased  that  were  used  in  the  construction  of  Tracy's  house. 
Kerr  brought  an  action  against  Tracy  and  wife  to  recover  the 
value  of  the  materials  sold,  alleging  in  his  petition  that  Tracy's 
agent,  Connacher,  had   bought  the  material  for  Tracy,  and 
that  as  the  material  was  furnished,  it  was  at  that  time  charged 
directly  to  Tracy ;  that  the  material  furnished  was  of  the  value 
of  $222.99.     Tracy  in  his  answer  alleged,  as  a  first  defense, 
that  Kerr  had  commenced  his  action  within  the  period  of 
sixty  days  after  the  completion  of  the  building;  for  a  second 
defense,  denied  every  material  allegation  of  the  petition  except 
the  completion  of  the  building  on  the  10th  day  of  November, 
1887;  for  a  third  defense,  Tracy  and  wife  specifically  denied 
that  Connacher  had  any  authority  from  them  to  contract  for  or 
purchase  any  lumber,  or  that  he  was  the  agent  of  Tracy  and 
wife,  or  either  one  of  them,  for  any  such  purpose.     The  reply 
of  Kerr  was  a  general  denial.     The  case  was  tried  by  a  jury, 
and  a  verdict  in  favor  of  Kerr  for  $4.70  was  returned,  and  a 
judgment  rendered.     After  this  judgment  was  rendered,  and 
on  the  13th  day  of  December,  1888,  Connacher  made  a  writ- 
ten assignment  of  all  the  indebtedness  of  every  kind  and  nature 
owing  to  him  from  Tracy,  growing  out  of  the  building  con- 
tract, to  Kerr,  and  on  the  14th  day  of  December  Kerr  brought 
this  suit,  alleging  in  his  petition,  as  a  first  cause  of  action,  that 
Connacher  had  duly  performed  all  of  the  conditions  of  the 
agreement  on  his  part,  and  that  there  remained  due  and  un- 
paid on  said  building  contract  the  sum  of  $242,-and  asking 
judgment  for  that  amount;  as  a  second  cause  of  action,  extra 
work  of  the  value  of  $10  done  by  Connacher,  at  the  request 
of  Tracy,  with  a  demand  for  judgment  for  that  amount. 
Tracy  answered,  first,  pleading  the  former  suit  and  judgment 
between  the  same  parties,  claiming  that  it  was  for  the  same 
debt — that  the  same  identical  lumber  and  building  material 

42  — 47KA8. 
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was  in  controversy  as  in  the  first  action;  second,  denied  gene- 
rally; third,  that  he  had  paid  Connacher,  plaintiff's  assignor? 
before  the  assignment,  money,  property,  and  on  orders  drawn 
by  Connacher  on  this  defendant,  the  sum  of  $325;  fourth, 
that  Connacher  did  not  perform  in  accordance  with  the  build- 
ing contract  in  many  particulars;  that  he  (Tracy)  was  com- 
pelled, by  reason  of  the  failure  of  Connacher  to  perform,  to 
hire  men,  buy  materials,  and  complete  the  building  himself, 
at  a  cost  of  |200;  fifth,  that  the  plaintiff  wrongfully  com- 
menced a  suit  against  him  as  a  contractor  to  foreclose  a  me- 
chanic's lien,  alleging  that  Tracy  had  bought  lumber  and 
material  from  the  plaintiff  with  which  to  construct  said  build- 
ing, when  in  truth  and  in  fact  Connacher  had  bought  it,  and 
the  plaintiff  ought  to  have  commenced  his  suit  as  a  subcon- 
tractor, and  made  Connacher  a  party,  so  that  Connacher  would 
be  obliged  to  bear  the  expense  of  said  litigation ;  that  prior  to 
said  suit  this  defendant  informed  plaintiff  of  all  the  facts,  and 
requested  him  to  make  Connacher  a  party,  but  he  refused  to 
do  so,  and  prosecuted  the  suit  to  final  judgment  without  mak- 
ing Connacher  a  party,  by  reason  of  which  this  defendant  was 
prevented  from  having  Connacher  defend  said  litigation  and 
bear  the  costs  and  expenses  of  the  same,  to  the  damage  of  this 
defendant  of  $50.  Attached  to  the  answer  is  the  record  of  the 
action  of  Kerr  v,  Tracy  and  wife.  The  plaintiff  >J)elow  filed 
a  motion  requiring  the  defendant  to  make  his  third  and  fourth 
defenses  more  definite  and  certain.  The  plaintiff  below  filed  a 
demurrer  to  the  first,  third  and  fifth  defenses,  on  the  ground 
that  they  nor  either  of  them  did  not  state  facts  sufficient  to 
constitute  a  defense  to  the  facts  stated  in  the  petition.  The 
trial  court  sustained  the  demurrer  to  the  first,  third  and  fourth 
defenses  set  forth  in  the  answer  of  the  defendant  And  the 
defendant  not  amending  them  in  any  way,  but  excepting  to  the 
ruling,  the  cause  was  tried  by  a  jury,  after  the  plaintiff  had  filed 
a  general  denial  to  the  remaining  defenses  pleaded  in  the  an- 
swer. The  jury  returned  a  general  verdict  in  favor  of  Kerr 
for  $177.80,  and  Tracy  brings  the  case  here  for  review. 
The  substantial  complaint  of  the  plaintiff  in  error  is,  that 
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the  court  sustaiDed  the  demurrer  to  the  first  and  fifth  defenses. 
It  is  now  insisted  that  by  the  ruling  on  the  demurrer  to  the 
first  defense  the  trial  court  has  permitted  Kerr  to  have  a  dou- 
ble recovery  against  Tracy,  as  both  suits  between  these  parties 
were  about  the  same  subject-matter — the  lumber  and  materials 
that  were  used  in  the  construction  of  the  house.  In  the  first 
suit,  it  is  said  that  the  legal  efiect  of  the  allegations  in  the  pe- 
tition is  that  he  had  furnished  the  lumber  and  material  under 
a  contract  with  Tracy,  and  in  the  second,  that  Connacher  fur- 
nished the  lumber  and  material,  and  the  plaintifiT  is  his  as- 
signee. 

I.  Whatever  may  be  the  all^ations  of  the  first  defense  set 
forth  in  the  answer  of  Tracy,  it  is  apparent,  on  the  state  of 
fisicts  heretofore  recited,  that  the  cause  of  action  set  forth  in  the 
petition  of  Kerr  in  this  action  was  not  in  existence,  so  far  as 
Kerr  is  concerned,  at  the  time  of  the  trial  and  final  determin- 
ation of  the  first  action.  The  issue  made  by  the  pleadings  in 
the  first  case  was,  whether  Tracy  was  indebted  to  Kerr  on  ac- 
count for  lumber  sold  by  Kerr  to  Tracy  personally,  or  to  his 
duly-authorized  agent,  Connacher.  The  issue  made  by  the 
pleadings  in  this  case  is  the  amount  due  from  Tracy  to  Conna- 
cher on  the  building  contract.  This  issue  could  not  have  been 
tried  in  the  first  case,  because  at  the  time  that  suit  was  institu- 
ted and  tried  Kerr  had  no  interest  in  the  building  contract, 
and  had  never  been  a  party  thereto,  and  Connacher  was  not 
made  a  party  in  that  action.  The  question  raised  by  the  plea 
of  res  adjudicata  is,  whether  or  not  the  same  subject-matter 
between  these  parties  was  drawn  in  question  or  included  in 
the  issue,  so  that  it  could  be,  or  was,  as  a  matter  of  fact,  tried 
and  determined  by  the  judgment  in  the  former  action  in  which 
the  same  persons  were  parties.  {Shepard  v.  Stockham,  45  Kas. 
244.)  This  action  is  brought  by  Kerr  against  Tracy  to  re- 
cover the  amount  still  remaining  due  and  unpaid  on  the  build- 
ing contract,  Kerr  having  succeeded  to  the  rights  of  Connacher 
by  an  assignment  made  after  the  final  determination  of  the 
first  action.  It  is  beyond  dispute  that  the  issues  in  the  two 
cases  are  entirely  separate  and  distinct,  and  that  the  one  was 
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not  and  could  not  be  included  in  the  other.  We  think  the 
ruling  of  the  trial  court  in  sustaining  a  demurrer  to  the  first 
defense  in  the  answer  of  the  plaintiff  in  error  was  good,  as  it 
failed  to  state  any  defense  to  the  action. 

II.  As  to  the  demurrer  to  the  fifth  defense,  this  defense 
was  based  upon  this  state  of  facts  disclosed  by  the  record  of 
the  first  action :  Kerr  commenced  an  action  against  Tracy  to 
recover  a  judgment  for  an  amount  of  material  furnished  for 
the  construction  of  the  building  erected  by  Connacher,  ally- 
ing that,  under  contract  with  one  D.  S.  Connacher,  contractor 
and  builder,  and  agent  of  the  said  Pat.  Tracy,  Kerr  furnished 
said  Tracy  lumber  and  material  for  the  erection  of  a  dwelling- 
house;  that  Kerr  treated  this  as  a  direct  sale  to  Tracy,  and  as 
the  lumber  and  material  was  delivered  Kerr  charged  the  same 
directly  to  Tracy  on  his  books,  and  so  informed  Tracy  during 
the  delivery  of  the  materials.  He  had  filed,  and  in  his  peti- 
tion set  up  and  claimed,  a  mechanic's  lien  on  the  building  and 
the  ground  upon  which  it  was  situate,  and  sought  to  foreclose 
it  in  the  action.  It  seems  from  the  record  that  he  only  re- 
covered a  personal  judgment  for  a  small  amount,  the  record 
nowhere  showing  what  disposition  was  made  of  the  lien.  The 
plaintiff  in  error,  however,  claims  that  Kerr  wrongfully  com- 
menced the  first  action  as  a  contractor  to  foreclose  a  me- 
chanic's lien  against  Tracy,  when  he  ought  to  have  commenoed 
his  suit  as  a  subcontractor,  and  made  the  contractor,  Con- 
nacher, a  party,  so  that  Connacher  would  be  obliged  to  bear 
the  expenses  of  said  litigation ;  that  Kerr  was  informed  of  all 
the  facts  before  the  commencement  of  his  said  first  action,  and 
was  requested  to  make  Connacher  a  party  to  the  said  suit,  bat 
refused  and  failed  to  do  so,  and  compelled  Tracy  to  assume 
the  expense  and  pay  the  costs  of  said  litigation,  and  employ 
and  pay  an  attorney,  and  that  by  reason  thereof  Tracy  was 
damaged  in  the  sum  of  $75.  This  contention  is  based  upon 
1 4738,  General  Statutes  of  1889,  which  provides: 

"  Where  such  action  is  brought  by  a  subcontractor,  or  other 
person  not  the  original  contractor,  such  original  contractor 
shall  be  made  a  party  defendant,  and  shall  at  his  own  expense 
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defend  against  the  claim  of  every  subcontractor,  or  other  per- 
son claiming  a  lien  under  this  act;  and,  if  he  fails  to  make 
such  defense,  the  owner  may  make  the  same  at  the  expense  of 
such  contractor;  and  until  all  such  claims,  costs  and  expenses 
are  finally  adjudicated  and  defeated,  or  satisfied,  the  owner 
shall  be  entitled  to  retain  from  the  contractor  the  amount 
thereof,  and  such  costs  and  expenses  as  he  may  be  required  to 
pay/' 

In  view  of  the  provisions  of  this  section,  it  practically 
makes  no  difierence  whether  we  consider  Kerr  technically  as 
a  subcontractor,  or  one  of  "the  other  persons  claiming  a  lien 
under  this  act,''  for  the  language  is  so  plain,  the  command 
that  the  contractor  be  made  a  party  so  imperative,  that  re- 
quirement is  so  mandatory,  and  the  result  of  a  failure  or  re- 
fusal to  make  him  a  party  is  so  specifically  stated,  that  there 
seems  to  be  no  fair  ground,  either  by  construction  or  other- 
wise, on  which  to  place  approval  of  the  ruling  of  the  trial 
court.  The  provision  in  question  is  a  just  and  equitable  one 
for  the  owner  of  the  building.  He  ought  not  to  be  required 
to  litigate  at  his  own  expense  all  the  difierences  that  naturally 
and  inevitably  arise  between  the  contractor  and  the  men  who 
furnish  material  to  him,  and  those  who  are  hired  by  the  con- 
tractor to  perform  labor  on  the  building.  This  provision  was 
designed  to  relieve  him  from  the  trouble  and  expense  of  a  liti- 
gation in  which  he  has  practically  no  interest.  This  provi- 
sion, and  the  one  that  the  owner  shall  not  become  liable  to 
any  claimant  for  any  greater  amount  than  he  agreed  to  pay 
the  original  contractor,  are  designed  for  the  protection  of  the 
owner  of  the  land  and  building,  and  are  deserving  of  such 
liberal  interpretation  as  will  best  accomplish  the  intent  of  the 
l^islature.  It  may  be  suggested  that  if  the  subcontractor,  or 
other  person  not  the  original  contractor,  neglect  or  refuse  to 
make  the  contractor  a  party,  the  owner  may  do  so  on  his  own 
motion,  and  while  it  is  probably  true  that  the  trial  court  would 
permit  or  order  this  to  be  done,  yet  the  plain  command  of  the 
statute  is,  that  the  contractor  shall  be  made  a  party,  and  we 
think  it  is  primarily  the  duty  of  the  party  instituting  such  an 
action  to  do  so.     In  this  case  Kerr  was  requested  so  to  do  and 
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refused,  and  Tracy  was  oompelled  to  assume  the  burden  and 
to  pay  the  expenses  of  a  litigation  that  the  l^islature  casts 
upon  the  contractor.  He  now  seeks  to  recover  the  costs  and 
expenses  of  such  litigation  from  the  assignee  of  the  contractor. 
We  think  he  cannot  do  this,  for  the  evident  reason  that  there 
is  no  showing  in  the  record  that  Connacher  ever  had  notice  or 
knowledge  of  the  pendency  of  the  original  action ;  but  he  has 
a  cause  of  action  against  Kerr  personally  for  the  recovery  of 
the  costs  and  expenses  necessarily  incurred  by  him  because  of 
Kerr's  wrongful  institution  of  that  action.  We  are  aware 
that  this  may  prove  to  be  a  troublesome  construction  of  the 
statute,  as  in  every  instance  the  subcontractor  or  ^' other  per- 
son "  may  refuse  to  make  the  contractor  a  party,  but  for  this 
refusal  or  neglect  several  remedies  may  be  suggested.  It 
might  be  that,  if  the  subcontractor  failed  to  make  the  con- 
tractor a  party,  there  would  be  a  defect  of  parties  defendant, 
or  the  owner  might  serve  a  notice  on  the  contractor  similar  to 
that  served  by  the  grantor  on  his  grantee  in  actions  for  dam- 
ages occasioned  by  a  breach  of  the  covenants  of  warranty  in  a 
deed  to  real  property.  These  are  suggestions,  rather  than  au- 
thoritative declarations,  but  as  this  record  nowhere  shows  that 
Connacher  had  notice  or  knowledge  of  the  pendency  of  the 
original  action,  we  think  the  defense  was  not  good  in  this  re- 
spect, because  no  statutory  liability  was  shown.  Tracy  un- 
questionably has  a  cause  of  action  against  Kerr  personally  for 
the  recovery  of  his  costs  and  expenses  necessarily  incurred  by 
reason  of  Kerr's  wrongful  institution  of  that  action ;  but  can 
Tracy  plead  it  and  recover  in  this  action?  This  is  a  vexed 
question.  If  Tracy  can  recover  the  costs  and  expenses  of  the 
former  litigation  in  this  action,  it  must  be  by  waiving  the  tort 
and  suing  on  the  implied  promise.  Can  it  be  joined  with  the 
other  defenses  pleaded  as  a  counterclaim?  It  is  a  claim  ex- 
isting in  favor  of  Tracy  against  Kerr,  between  whom  a  several 
judgment  might  be  rendered  in  an  action;  that  is,  Tracy  could 
bring  an  independent  action  against  Kerr  to  recover  the  costs 
and  expenses  of  the  first  suit.  It  arises  out  of  the  contract 
now  sued  upon  by  Kerr,  and  is  connected  with  the  subject  of 
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the  action.  AccordiDg  to  the  authorities  ci 
Deford  v.  Hutchison,  45  Kas.  318,  332,  all 
not  authoritatively  applied  io  that  case,  (s€ 
tioD  for  rehearing,)  we  think  that  the  defens 
ficient  to  constitute  ^a  counterclaim,  and  thai 
in  sustaining  a  demurrer  thereto.  We  rec< 
judgment  be  reversed,  with  instructions  to 
murrer  to  the  fifth  defense. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


The  German  Fire  Insurance  Comp 
Laggart. 

1.  Action  on  Insurance  Policy — Evidence  for  Jury, 
an  insurance  policy  for  loss  by  fire,  where  it  app 
cation  had  been  receiyed  by  the  company,  and  tl 
same  had  possession  of  a  policy  of  insurance 
which  application  had  been  made,  and  for  whicl 
minm  had  beei\  ezecated  to  sach  company,  held 
dence  sufficient  to  go  to  the  jury,  and  that  this  co 
was  a  failure  of  proof  showing  that  the  insurer  h 
livered  a  policy  to  the  insured. 

2.  Eyidbmcb  —  No  Error,  The  evidence  examined 
prejudicial  error  was  committed  by  the  trial  coi 
of  the  same. 

Error  from  Sedgwick  Court  of  Comn 

The  opinion  states  the  facts.    Judgment 
gart,  at  the  May  term,  1889.     The  defendanj 
error. 

John  E.  Hume,  for  plaintiff  in  error. 
John  D.  Davis,  for  defendant  in  error. 
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Opinion  by  Green,  C.  :  This  was  an  action  upon  an  insur- 
ance policy  for  the  sum  of  $800,  claimed  to  have  been  issued 
by  the  German  Fire  Insurance  Company  on  the  10th  day  of 
June,  1887,  for  one  year,  upon  a  two-story  frame  house,  18x40 
feet,  with  an  addition  16x24  feet,  one  story  high,  in  St.  Marks, 
Sedgwick  county.  It  was  alleged  that  the  property  was  totally 
destroyed  by  fire  on  the  30th  day  of  July,  1887,  and  that  the 
proof  of  loss  was  furnished  within  60  days.  A  blank  /K)py 
of  the  policy  and  the  application  for  the  insurance  were  at- 
tached to  and  made  a  part  of  the  petition.  The  defendant 
answered,  admitting  the  execution  and  delivery  of  the  applica- 
tion for  the  insurance,  which  was  made  a  part  of  the  answer; 
and  further  alleged  that  the  same  was  taken  by  an  agent  for 
the  plaintiff;  that  before  it  was  accepted,  and  before  any  pre- 
mium had  been  paid,  a  fire  broke  out  on  the  premises  and  de- 
stroyed the  house  described  in  such  application.  The  answer 
was  verified.  The  plaintiff  filed  a  verified  reply.  The  case 
was  tried  before  the  common  pleas  court  of  Sedgwick  county 
and  a  jury,  and  a  verdict  was  returned  in  favor  of  the  plain- 
tiff for  the  sum  of  $901.43.  The  insurance  company  brings 
the  case  here,  and  it  is  urged,  first,  that  there  was  a  total  fail- 
ure of  proof  establishing  the  fact  that  the  company  executed 
and  delivered  a  policy  of  insurance  to  the  plaintiff  below;  sec- 
ond, that  the  court  permitted  incompetent  and  prejudicial  evi- 
dence to  go  to  the  jury;  third,  that  the  trial  court  should  have 
sustained  the  motion  of  the  insurance  company  directing  a 
verdict  for  the  defendant.  Substantially  the  same  questions 
are  raised  by  the  first  and  last  assignments  of  error,  and  we 
shall  consider  them  together. 

The  insurance  company  admitted,  in  its  answer,  that  an 
agent  of  the  plaintiff  had  presented  an  application  for  insur- 
ance on  the  property  described  in  her  petition  to  the  agent 
of  the  company,  but  alleged  that  the  application  had  never 
been  accepted,  and  that  no  premium  had  been  paid  thereon. 
The  evidence  established  the  fact  that  a  policy  of  insurance 
was  delivered,  but  it  is  not  clear  by  whom.     The  evidence 
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shows^  however,  that  it  was  a  policy  of  the  plaintiff  in  error. 
The  insured  gave  a  note  for  the  premiam,  which  was  made 
payable  to  the  German  Insurance  Company,  and  which  was 
unpaid  at  the  time  the  loss  occurred.  It  seems  there  was  a 
notice  sent  out  in  regard  to  this  note,  but  the  record  is  silent 
as  to  its  contents.  It  is  urged  by  counsel  that  because  the 
evidence  did  not  establish  the  fact  that  the  policy  was  coun- 
tersigned by  the  agent  at  Fort  Scott,  and  that  the  policy  itself 
showed  that  such  an  attestation  was  necessary  to  make  the 
policy  valid,  therefore  there  was  no  evidence  showing  that  the 
company  had  ever  executed  and  delivered  a  policy  of  insur- 
ance to  the  insured.  To  support  this  position,  our  attention 
is  called  to  several  authorities  which,  it  is  contended,  support 
this  position.  The  first  is  the  case  of  Hardie  v.  Insurance 
Ch.y  26  La.  Ann.  242.  In  that  case  the  policy  had  never  been 
couDtersigned  or  delivered,  and  the  premium  had  not  been 
paid.  In  the  case  of  MoOuUy  v.  Insurance  Co.,  18  W.  Va. 
782,  the  policy  had  never  been  delivered  or  countersigned. 
The  court  said,  in  the  case  of  Insurance  Oo,  v.  TTa&er,  22  Ind. 
83: 

"  It  would  seem  that,  to  a  complete  execution  of  the  policy, 
it  was  necessary  that  it  should  be  signed  by  the  president  and 
secretary  of  the  company,  and  countersigned  by  the  agent. 
The  policy  in  question  is  not  signed  by  the  president  and  sec- 
retary.    It  is  only  signed  by  the  agent.'' 

In  the  case  of  Lynn  v.  Burgoyne,  13  B.  Mon.  400,  a  policy 
was  issued  by  a  clerk  of  the  company,  and  it  was  held  that  it 
was  not  a  valid  policy  because  it  was  not  countersigned.  The 
cases  cited  do  not  sustain  the  position  of  the  plaintiff  in  error. 
The  supreme  court  of  Michigan  has  held  that  where  there  has 
been  a  delivery  of  a  policy  by  an  agent,  or  a  renewal  receipt 
with  his  name  written  upon  it  as  a  completed  instrument,  nei- 
ther he  nor  the  company  can  afterward  object  that  it  was  not 
countersigned  by  him.  (Insurance  Co,  v.  0' Conner,  29  Mich. 
241 ;  Insurance  Co.  v.  Earle,  33  id.  143.) 

There  was  some  evidence  .to  establish  the  fact  that  the  in- 
sured had  a  policy  of  insurance.     The  plaintiff  below  testified 
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that  her  husband  gave  her  a  policy,  and  she  put  it  away  in  a 
box  aud  it  was  burned  with  the  building.     It  has  been  said : 

''The  mere  manual  possession  of  the  policy  is  of  little  con- 
sequence, whether  it  be  in  the  hands  of  the  insurers  or  the  in- 
sured. Its  possession  by  the  insured  makes  a  prima  facie  case 
for  him,  subject  to  be  met  by  proof  that  it  was  never  delivered 
with  the  consent  of  the  insurers;  while  its  possession  by  the 
insurers  makes  a  prima  facie  case  for  them,  subject  to  be  met 
by  proof  that,  though  not  transferred,  it  was  intended  by  the 
parties  to  be  a  valid  contract  without  further  action  by  either 
party,  and  so  in  legal  contemplation  there  was  a  delivery.'' 
(May,  Ins.,  §56.) 

It  was  admitted  by  the  pleadings  that  the  insurance  com- 
pany had  an  application  from  the  plaintiff  below ;  and  it  was 
established  that  she  executed  a  note  signed  by  herself  and  hus- 
band to  the  company  for  the  premium  upon  the  policy.  We 
think  this  admission  in  the  answer,  the  giving  of  the  premium 
note  and  the  possession  of  the  policy,  showed  a  prima /ocie  case 
in  favor  of  the  plaintiff  in  the  common  pleas  court  There 
was,  at  least,  evidence  sufficient  to  submit  the  facts  to  the  jury; 
and  we  cannot  say  that  there  was  an  entire  failure  of  proof  that 
the  insurance  company  had  executed  and  delivered  a  policy^ 
or  that  the  court  erred  in  refusing  to  sustain  the  motion  of 
the  company  for  verdict  in  its  favor.  There  was  no  evidence 
offered  upon  the  part  of  the  company  in  the  court  below. 

It  is  insisted  that  the  court  erred  in  permitting  the  husband 
of  the  plaintiff  below  to  testify  in  regard  to  a  certain  notice 
claimed  to  have  been  received  from  the  company  in  regard  to 
the  premium  note.  We  do  not  think  this  was  material  error. 
The  witness  did  not  know  the  contents  of  the  notice.  If  the 
matter  of  the  notice  had  been  eliminated  from  the  case,  still 
we  think  there  would  be  sufficient  evidence  to  make  out  a 
primxi  fade  case.  The  evidence  remained  that  a  note  had 
been  executed  to  the  company;  besides  there  was  some  evi- 
dence to  show  that  the  husband  had  been  acting  for  the  wife 
in  effecting  the  insurance. 

We  recommend  an  affirmance  of  the  judgment 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 
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D.  M.  Osborne  &  Co.  v.  R.  W.  Sohoona 

1.  GoNBTBUOTiOM  OF  DsKD  — Agreement  to  Reconvey,  B.  ai 
cnted  an  instrnment  in  the  form  of  a  warranty  deed,  foi 
ance  of  land  to  B.,  0.,  and  B.  At  the  time  B.,  0.  and  B. 
an  agreement  with  S.  and  wife  to  reoonyey  the  land  deso 
deed  to  S.  and  wife  at  the  end  of  a  year,  upon  the  paymc 
wife  of  a  sum  of  money  therein  named  to  B.,  C,  and  B., 
olation  that  S.  and  wife  are  to  oooupy  the  land  in  the  i 
tenants  of  B.,  C.  and  B.  under  the  deed.  B.  and  wife  c 
bat  surrendered  the  premises  to  B.,  C,  and  B.  Held,  ' 
of  the  treatment  accorded  said  instruments  by  the  parti 
stitnted  a  deed  from  S.  and  wife  to  B.,  0.,  and  B.,  and  f 
reconyey  from  B.,  0.  and  B.  to  B.  and  wife,  upon  the  pa; 
sum  of  money  named  in  said  contract  by  8.  and  wife  to  ] 

2.  Etidbnoe,  Sustains  Finding,  The  record  in  this  case  ez 
heldj  that  it  discloses  eyidence  to  sustain  the  finding  oi 
court,  and  therefore  this  court  will  not  reverse  the  ac 
court. 

Error  from  Crawford  District  Court. 

Proceeding  by  D.  M.  Osborne  &  Co.  against  Sa 
to  enforce  an  execution  sale  of  land.  From  an  or 
January  term,  1889,  setting  aside  the  sale,  the  plaii 
error. 

Wells  &  WeUSf  for  plaintiffs  in  error. 
James  Brovm.  for  defendant  in  error. 

Opinion  by  Strang,  C.  :  In  1873,  R.  W.  Scl 
purchased  the  southeast  quarter  of  section  11,  to^ 
range  23,  Crawford  county  Kansas,  and,  with  his 
sided  thereon  until  March,  1884.  He  then  mo\ 
premises,  and  was  away  during  the  years  1884  and 
went  back  to  the  premises  in  March,  1886,  but  k 
May  following,  moving  upon  and  cultivating  anotl 
the  neighborhood  owned  by  one  Reed  during  the 
In  the  spring  of  1887,  he  returned  to  the  farm  with 
as  the  tenants  of  Brown  and  Bell,  he  and  his  son  paj 
and  Bell  the  sum  of  $200  rent  for  the  place  that ; 
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Ist  of  February  of  the  following  year,  1888,  he  and  the  fistmily 
again  left  the  farm,  surrendering  possession  to  Brown  and  Bell. 
The  farm  was  occupied  by  M.  P.  and  R.  G.  Crawford,  who 
farmed  it  during  the  year  1884,  and  by  one  Jenkins,  who  cul- 
tivated it  during  the  years  1885  and  1886,  and  who  was  on 
the  farm  occupying  and  cultivating  it  during  the  time  Schoon- 
maker  and  wife  were  on  the  farm  in  the  spring  of  1886. 
April  5,  1886,  while  on  the  farm,  Schoonmaker  and  wife 
executed  a  deed,  in  form  an  absolute  warranty  deed,  for  the 
premises  to  Brown,  Crawford,  and  Bell.  At  the  time  of  the 
execution  of  this  deed,  and  as  a  part  of  the  same  transaction, 
a  written  agreement  was  entered  into  between  Brown,  Craw- 
ford and  Bell  of  the  first  part,  and  R.  W.  Schoonmaker  and 
Ann  Schoonmaker  of  the  second  part,  reciting  the  making  of 
the  deed  by  Schoonmaker  and  wife  to  said  Brown,  Crawford, 
and  Bell,  and  providing  for  a  reconveyance  of  said  land  by 
Brown,  Crawford  and  Bell  to  Schoonmaker  and  wife,  in  a 
year  from  such  time,  upon  the  payment  by  said  Schoonmaker 
and  wife  to  Brown,  Crawford  and  Bell  of  a  certain  amount  of 
money  owing  by  said  Schoonmaker  and  wife  to  said  Brown, 
Crawford,  and  Bell.  Said  agreement  also  contained  the  fol- 
lowing provisions : 

^^It  is  fully  understood  and  agreed  by  said  first  parties,  that 
if  they  fail  to  pay  the  said  several  sums  of  money  to  said  sec- 
ond parties  on  or  before  the  time  stated  above,  to  wit,  April 
1,  1887,  then  said  second  parties  are  entirely  released  from 
any  and  all  obligations  to  convey  said  premises  to  said  first 
parties,  and  time  is  the  essence  of  this  contract.  And  if  said 
first  parties  make  any  default  in  any  of  the  conditions  of  this 
agreement,  then  they  will  surrender  the  possession  of  said 
premises  quietly  and  peaceably  to  said  second  parties,  or  their 
heirs  or  assigns.  It  is  further  understood  and  agreed,  that 
until  the  1st  day  of  April,  A.  D.  1887,  or  until  the  payment 
of  the  several  suras  as  stated,  the  said  parties  of  the  first  part 
occupy  said  premises  as  the  tenants  of  said  second  parties,  and 
disclaim  any  other  or  further  or  different  title  or  interest 
therein." 

Schoonmaker  and  wife  did  not  redeem,  but  surrendered  to 
Brown,  Crawford  and  Bell  the  possession  of  the  premises 
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February  1, 1888.  April  5, 1887,  Crawford  and  wife  deeded 
their  interest  in  said  land  to  Brown  and  Bell,  who,  on  the  12th 
day  of  March,  1888,  sold  and  conveyed  said  land  to  John  N. 
Getter.  July  22,  1879,  D.  M.  Osborne  &  Co.  recovered  a 
judgment  against  K.  W.  Schoonmaker,  before  a  justice  of  the 
peace  of  Crawford  county,  for  the  sum  of  $267.60.  June  29, 
1884,  an  execution  was  issued  on  said  judgment,  and  returned 
"No  property  found."  July  10,  1884,  an  abstract  of  said 
judgment  was  filed  in  the  office  of  the  clerk  of  the  district 
court  of  Crawford  county,  and  now  remains  on  the  records  of 
said  court  unsatisfied.  May  28,  1888,  an  execution  was  issued 
on  said  judgment  by  the  clerk  of  the  district  court,  directed 
to  the  sheriff  of  said  county,  who,  for  want  of  goods  and  chat- 
tels of  the  defendant  therein,  levied  the  same  upon  a  portion  of 
the  land  above  described,  which  was  appraised  at  $500,  and 
sold  to  D.  M.  Osborne  &  Co.  for  $334.  Afterward  a  motion 
to  confirm  the  sale  was  filed,  and  also  a  motion  by  John  N. 
Getter  to  set  aside  the  sale.  Over  the  objection  of  D.  M.  Os- 
borne &  Co.,  evidence  was  heard  upon  said  last  motion,  and  the, 
court  finally  overruled  the  motion  to  confirm,  and  sustained  the 
motion  to  set  aside  the  sale,  to  which  ruling  D.  M.  Osborne  & 
Co.  excepted,  and  come  here  with  their  case-made  and  ask  this 
court  to  reverse  the  ruling  of  the  court  below. 

There  are  several  questions  raised  in  this  case  and  discussed 
in  the  briefs  of  counsel,  but  we  think  the  real  question  in  the 
case  is,  whether  or  not  the  judgment  of  D.  M.  Osborne  &  Co. 
was  a  lien  upon  the  southeast  quarter  of  section  11,  township 
29  south,  of  range  23  east,  in  Crawford  county,  Kansas,  when 
execution  was  issued  upon  said  judgment  and  a  part  of  said 
land  was  levied  upon  and  sold  in  satisfaction  thereof.  Said 
land  having  formerly  been  the  homestead  of  R.  W.  Schoon- 
maker and  wife,  and  occupied  as  such  for  many  years,  the 
question  as  to  whether  or  not  said  judgment  was  a  lien  upon 
said  land  involves,  first,  the  character  of  the  absence  of  Schoon- 
maker and  wife  from  said  land  during  the  years  1884  and  1885 
and  a  portion  of  the  year  1886;  and,  second,  the  character  of 
the  instrument,  in  form  a  deed,  executed  and  delivered  by  said 


Digitized  by  VjOOQ iC 


670  SUPREME  COURT  OF  KANSAS. 

Osborne  ▼.  Bohoonmaker. 

Schoon  maker  and  wife  to  Brown,  Crawford  and  Bell  April 
5,  1886.  We  will  consider  the  latter  question  first.  It  may 
be  true  that,  as  between  Schoonmaker  and  wife  and  Brown, 
Crawford,  and  Bell,  the  former  might  have  treated  said  deed 
and  the  contract  accompanying  it  as  an  equitable  mortgage, 
and  thereunder  paid  the  sum  named  in  the  said  contract  to 
Brown,  Crawford,  and  Bell,  and  retained  the  land;  but  as  the 
instrument  made  by  them  was  in  form  a  deed,  and  placed  on 
record  by  Brown,  Crawford,  and  Bell,  and  as,  by  the  terms 
of  the  contract  between  them,  Schoonmaker  and  wife  were  to 
surrender  the  possession  of  the  premises  to  them  upon  fiulore 
to  pay  the  sum  named  in  said  contract,  and  as  Schoonmaker 
and  wife  did  not  pay  said  sum,  but  treated  the  instrument  as 
a  deed,  and  surrendered  the  possession  of  the  premises  there- 
under to  Brown,  Crawford,  and  Bell,  we  think  the  instrument 
must  be  held  to  have  been  a  deed,  with  a  contract  to  reconvey 
upon  payment  of  the  sum  therein  named  by  Schoonmaker  to 
Brown,  Crawford,  and  Bell.  If  such  instrument  was  a  deed, 
then  the  judgment  of  D.  M.  Osborne  &  Co.,  to  have  become  a 
lien  upon  said  land,  must  have  become  a  lien  before  the  mak- 
ing and  delivering  of  said  deed,  April  5, 1886.  This  involves 
the  character  of  the  absence  of  Schoonmaker  and  wife  from 
said  land  prior  to  the  making  of  the  deed  thereto  to  Brown, 
Crawford,  and  Bell. 

A  person  may  be  absent  from  his  homestead  without  aban- 
doning it  as  such,  and  without  losing  his  homestead  right 
therein.  It  depends  upon  the  character  of  his  absence  as  to 
whether  or  not  he  loses  his  homestead  right  thereby.  If  a 
person  leaves  his  homestead  to  acquire  a  residence  elsewhere, 
he  loses  his  homestead  right  by  such  absence.  If,  though  ab- 
sent from  a  homestead,  a  person  still  r^ards  it  as  home,  and 
intends  to  return  thereto,  he  does  not  lose  his  homestead  right 
therein.  Did  the  Schoonmakers  intend  to  abandon  their 
homestead  when  they  left  it  in  1884,  or  afterward,  prior  U> 
their  return  in  the  spring  of  1886,  and  the  making  of  the 
deed  to  Brown,  Crawford,  and  Bell?  If  they  did,  then  the 
moment  they  left  said  homestead  without  intending  to  retora, 
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or,  being  absent  therefrom,  formed  an  in 
away  from  said  homestead,  they  lost  their 
and  the  judgment  of  D.  M.  Osborne  &  Co., 
the  office  of  the  clerk  of  the  district  courj 
lien.  Schoonmaker  and  wife  both  testify  tl 
leaving  their  said  homestead,  it  was  their 
intention  to  return  thereto,  and  that  duric 
their  absence  therefrom  they  fully  intended 
homestead,  and  that  they  did  return  theret 
March,  1886,  and  were  residing  thereon  i 
land  as  their  homestead  on  the  5th  day  o 
date  of  their  deed  to  Brown,  Crawford,  a 
witnesses  testified  that  they  were  acquainted 
makers  during  their  absence  from  their  fs 
frequently  heard  them  speak  of  the  farm  as  \ 
their  intention  to  return  thereto  and  reside 
this  evidence  rests  the  fact  of  the  absence 
makers  from  said  premises  during  the  year 
part  of  the  year  1886.  We  do  not  think  tl 
senoe  could  overcome  the  evidence  of  the  p 
that  they  intended  all  the  time  to  return  to 
cupy  it  as  a  homestead.  But  upon  this  c 
before  which  the  proceedings  were  had  f 
plaintiff  in  error,  and,  as  the  question  was  a 
the  record  contains  evidence  to  sustain  the  fie 
this  court  cannot  interfere. 

It  is  therefore  recommended  that  the  jud 
trict  court  be  affirmed. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 
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Uj^        The  Great  Spirit  Springs  Company  v.  The  Chicago 

Lumber  Company. 

1.  Cboss-Petition — AnswBT — Amendment  of  Cross-Petition — PraeUee, 
Where  a  cross  petition  sets  ap  a  meohanio's  lien,  and  prajs  for  a 
foreclosure  of  the  same  and  a  sale  of  the  premises  therein  described, 
and  an  answer  is  filed  containing,  among  other  things,  a  general  de- 
nial, and  apon  the  trial  the  coart  permits  the  answer  to  be  amended 
so  as  to  allege  the  abandonment  of  work  upon  the  boilding  in  the 
place  of  its  completion,  the  answer  on  file  will  be  regarded  as  pat- 
ting in  issue  the  amendment  to  the  cross- petition;  and  therefore 
when  the  court  and  parties  proceed  with  the  trial  as  if  the  alleged 
abandonment  was  one  of  the  issues  of  the  case,  the  failure  of  theconrt 
to  permit  the  filing  of  a  new  denial  is  not  erroneous  or  prejadioial. 

2.  Meohamio's  Lien  —  Timely  Filing — Enforcement  Where  the  fore- 
closure of  a  mechanic's  lien  is  tried  before  the  court  without  a  jury, 
and  the  court  finds  as  a  fact  that  certain  work  was  done  upon  the 
building  upon  a  specific  date,  it  will  be  assumed,  in  the  absence  of 
any  showing  to  the  contrary,  that  the  work  was  done  under  the  con- 
tract, or  with  the  consent  of  the  owner.  In  either  case,  the  owner 
would  be  liable  for  the  work  done  and  material  famished,  and  the 
mechanic's  lien,  if  filed  within  the  statutory  time  after  such  work 
was  done  and  material  furnished,  would  be  in  time.  ( The  case  of 
Shaw  V.  Stewarty  48  Kas.  672,  followed.) 

Error  from  MUchdl  District  OourL 

Action  to  en  force  a  mechanic's  lien.  The  material  facts 
appear  in  the  opinion. 

KeUey  &  MeNemey,  for  plaintiff  in  error. 
/.  W,  Sheafor,  C.  H.  Hawkins,  and  A.  W.  Hicks,  for  de- 
fendant in  error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J.:  John  H.  Rodgers  brought  his  action 
against  the  Great  Spirit  Springs  Company,  the  Chicago  Lum- 
ber Company,  and  others,  to  recover  from  the  springs  company 
the  sum  of  $1,696.24,  with  interest  from  the  25th  day  of  De- 
cember, 1884,  for  work,  labor  and  material  in  constructing  a 
stone  hotel  upon  the  southeast  quarter  of  section  No.  25,  town- 
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ship  6y  range  10,  Mitchell  county,  in  this  state,  and  to  have  the 
amount  adjudged  a  lien  upon  the  premises,  which  were  alleged 
to  be  owned  by  the  Great  Spirit  Springs  Company.  The  Chi- 
cago Lumber  Company  filed  its  separate  answer  and  cross-pe- 
tition, alleging  that  John  H.  Rodgers  was  indebted  to  it  in  the 
sum  of  $1,688.61,  with  interest  from  the  30th  day  of  June, 
1884,  for  lumber  and  building  material  furnished  and  used  in 
the  construction  of  the  hotel  upon  the  premises  described  in 
the  petition,  and  praying  for  judgment  against  plaintiff  for 
said  amount,  and  also  for  a  foreclosure  of  a  mechanic's  lien 
filed  on  the  28th  day  of  January,  1885.  Subsequently,  the 
Great  Spirit  Springs  Company  filed  a  reply  to  this  answer 
and  afterward  amended  the  same.  Trial  was  had  before  the 
court  without  a  jury.  Judgment  was  rendered  in  favor  of  the 
Chicago  Lumber  Company  against  John  H.  Rodgers  in  the 
sum  of  $2,128.26,  with  interest  at  7  per  cent,  and  also  costs, 
taxed  at  $153.73.  The  trial  court  also  decreed  a  foreclosure 
of  the  mechanic's  lien  filed  by  the  Chicago  Lumber  Company 
upon  the  premises  described  in  the  petition,  and  owned  by  the 
Great  Spirit  Springs  Company,  for  the  amount  of  $2,043.34, 
with  interest  and  costs.  The  springs  company  brings  the  case 
here. 

It  is  contended  that  the  special  findings  and  judgment  of 
the  trial  court  are  not  supported  by  the  evidence.  The  record, 
as  to  the  evidence,  comes  to  us  in  an  unsatisfactory  condition. 
The  only  statement  that  all  of  the  evidence  introduced  at  the 
trial  is  preserved  in  the  record  is  the  recital  of  the  trial  judge 
in  his  certificate  to  the  case-made.     This  is  insufficient. 

^'  Where  a  case  is  made  and  settled  for  the  supreme  court, 
and  the  party  making  it  desires  that  it  shall  be  shown  that  the 
case  contains  all  the  evidence  introduced  on  the  trial,  a  state- 
ment to  that  effect  shall  be  inserted  in  the  case  itself,  and  not 
in  the  certificate  of  the  judge  who  settles  the  case."  {Eddy  v. 
Weaver,  37  Kas.  540;  Insurance  Co,  v,  Hogue,  41  id.  524.) 

It  is  further  contended  that  various  errors  occurred  during 
the  trial.     These  alleged  errors  cannot  be  reviewed,  because 
no  exception  was  taken  to  the  overruling  of  the  motion  for  a 
48~47kab. 
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new  trial.  If  any  errors  occurred  they  were  waived  thereby. 
{Lyom  V,  Bodenhanwr^  7  Kas.  472;  Nesbii  v.  Bines,  17  id.  317; 
City  of  Atchison  v.  Byrnes,  22  id.  68.) 

It  is  claimed  that  the  court,  after  the  Chicago  Lumber 
Company  had  introduced  its  evidence  and  rested,  allowed  an 
amendment  to  its  answer  and  cross-petition,  so  as  to  allege  the 
abandonment  of  the  work  by  Rodgers,  instead  of  the  comple- 
tion of  the  hotel,  as  alleged  in  the  original  answer.  The  ood- 
dition  of  the  record  about  the  amendments  allowed  to  the 
various  pleadings  is  also  unsatisfactory.  If,  however,  the 
amendment  was  allowed,  as  claimed,  as  the  Great  Spirit 
Springs  Company  filed  a  general  denial  to  the  answer  or 
cross-petition  of  the  lumber  company,  it  does  not  seem  that 
any  amendment  was  necessary  to  put  in  issue  the  alleged 
abandonment  of  the  work  by  Rodgers.  The  court  and  par- 
ties upon  the  trial  seem  to  have  fully  tried  this  issue;  there- 
fore no  prejudicial  error  appears. 

Really  the  only  matter  before  us  for  consideration,  ow- 
ing to  the  condition  of  the  record  presented,  is,  whether  the 
judgment  rendered  in  favor  of  the  Chicago  Lumber  Com- 
pany is  supported  by  the  pleadings  framed  by  the  parties. 
It  is  urged  that  the  trial  court  made  a  great  many  findings 
of  fact  which  were  entirely  unnecessary  and  immaterial  and 
not  within  the  issues  of  the  case,  but  failed  to  make  findings 
that  were  necessary  in  order  that  the  lumber  company  could 
legally  recover  against  the  springs  company,  because  the  court 
did  not  specifically  find  that  the  last  work  on  the  hotel  was 
done  under  the  contract  or  within  60  days  prior  to  the  filing 
of  the  mechanic's  lien  of  the  lumber  company.  The  court, 
however,  made  this  finding: 

"The  hotel  was  never  fully  completed,  and  still  remains  in 
an  unfinished  state,  unoccupied,  in  July  or  August,  1884, 
there  was  a  cessation  in  the  work  of  the  plaintiff  on  the  build- 
ing, and  no  work  was  thereafter  done  by  or  for  him  on  the 
building  until  the  25th  day  of  December,  1884;  nor  after 
that  date,  at  which  time  he  put  a  hasp  and  fastening  on  the 
door  which  had  previously  been  hung  in  the  basement  of  the 
building,  and  locked  the  door  with  a  padlock,  nailed  up  two 
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doors  that  opened  on  the  first  story  above  the  basement  with 
sheeting  and  boards  and  2x4  pieces  of  lumber,  and  also  with 
pieces  at  the  bottom  of  the  door.  Whether  he  did  any  fur- 
ther work  or  labor  on  the  building  at  that  time  does  not  satis- 
factorily appear  from  the  evidence,  and  whether  the  hasps  and 
fastenings  on  the  basement  door  were  in  accordance  with  the 
plans  and  specifications  does  not  appear,  as  the  plans  and 
specifications  were  not  offered  in  evidence/^ 

The  contract  of  John  H.  Rodgers  required  him  ''  to  do  all 
the  carpenter  work  on  the  hotel,  furnish  all  the  wood  material 
required  by  the  plans  and  specifications,  excepting  the  lath  for 
plastering,  furnish  all  hardware,  nails,  locks,  bolts,  hinges,'^ 
etc.  It  must  be  assumed,  in  the  absence  of  any  showing  to 
the  contrary,  that  the  work  done  by  Rodgers  on  December  25, 
1884,  was  done  under  his  contract,  or  with  the  consent  of  the 
springs  company,  the  owner  of  the  hotel.  In  either  case,  the 
springs  company  would  be  liable  for  the  work  and  materials, 
and  therefore  the  mechanic's  lien,  under  the  finding,  was  filed 
within  time.  It  was  decided  in  Shaw  v.  Sietoart,  43  Kas.  572, 
that  — 

^'  Where  the  abandonment  of  work  upon  a  building  is  caused 
either  by  the  consent  or  fault  of  the  owner,  the  building  is  to 
be  deemed  completed  for  the  purpose  of  filing  a  mechanic's 
lien.  If  a  contractor  permanently  abandons  his  work  upon  a 
building  before  completing  the  same  under  his  contract,  the 
subcontractor  may,  if  not  inequitable,  consider  the  building  as 
completed  for  the  purpose  of  filing  a  lien  thereon." 

Finally,  it  is  contended  that  if  the  lumber  company  had  a 
lien  for  materials  furnished,  it  waived  its  right  to  enforce  it 
by  withdrawing  the  statement  or  lien  from  record.  It  appears 
that  the  lien  was  properly  filed  on  January  28,  1885.  The 
answer  of  the  lumber  company  in  this  case  was  filed  on  the 
24tb  day  of  December,  1885.  To  prepare  the  answer,  Joel 
Holt,  esq.,  one  of  the  attorneys  of  the  lumber  company,  took 
the  lien  and  papers  connected  with  it  from  the  office  of  the 
district  clerk.  It  was  soon  returned  to  the  clerk,  but  was  at- 
tached to  the  answer  of  the  lumber  company.  As  between 
the  lumber  company  and  the  Great  Spirit  Springs  Company, 
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we  do  not  think  that  the  withdrawing  temporarily  of  the  state- 
ment or  lien,  and  returning  it  to  the  district  court  as  filed  with 
the  papers  in  this  case,  a  sufficient  cause  for  holding  the  lien 
waived,  or  inoperative.  If  the  rights  of  third  parties  had  in- 
tervened, a  very  different  question  would  be  presented. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


Frank  F.  Barlow  et  al.  v.  Elizabeth  A.  Barix)W. 

RbbuiiTino  Tbustb — Homestead  Purchased  vnth  Wif^s  Funds.  Where 
a  husband  and  wife  reside  in  another  state,  and  she  has  a  oonsider- 
able  amoant  of  property  and  he  has  none,  and  he  is  nearly  blindi 
and  they  agree  to  oome  to  Kansas  and  procure  land  which  shall  be- 
long to  her,  and  they  oome  and  settle  upon  a  quarter-section  of  gov- 
ernment land,  intending  to  procure  the  title  under  the  United  States 
homestead  laws,  and  the  entry  thereof  is  made  in  his  name,  but  ehe 
furnishes  all  the  money  to  pay  the  costs  and  expenses  thereof,  and 
to  make  aU  the  improvements  thereon,  and  valuable  improTemente 
are  made  thereon,  and,  when  final  proof  is  made  it  is  made  in  his 
name,  but  still  it  is  the  intention  and  agreement  of  the  parties  that 
the  property  shall  be  hers,  and  he  agrees  to  conyey  the  tiUe  to  her 
as  soon  as  the  patent  shall  be  issued,  she  agreeing  to  furnish  him  a 
home  thereon  as  long  as  he  shall  live,  and  they  continue  to  reside  upon 
the  property,  and  she  continues  to  make  improvements  thereon,  and 
in  a  little  more  than  one  month  after  the  final  proof  is  made  the 
husband  dies  intestate,  and  without  executing  to  his  wife  any  deed 
for  the  land,  held,  that  under  the  facts  of  the  case  the  wife  is  entitled 
to  the  property. 

Error  from  Mitchell  District  OourL 

This  was  an  action  brought  in  the  district  court  of  Mitchell 
county  on  September  1,  1885,  by  Frank  F.  Barlbw,  Ernest 
C.  Barlow,  Eldora  A.  Thompson,  Fidelia  C.  Everett,  Flo 
Ellen  Viers,  Huldah  A.  Frazier  and  Mattie  A.  Alien  against 
Elizabeth  A.  Barlow  and  Harry  P.  Stimson,  for  the  partition 
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of  the  northwest  quarter  of  section  16,  in  township  7  south, 
of  range  7  west  The  defendant  Elizabeth  A.  Barlow  an- 
swered, denying  generally  all  the  allegations  of  the  plaintiffs' 
petition  except  such  as  she  expressly  admitted,  and  then  by 
way  of  new  matter  alleged  many  facts,  and  asked  that  she  be 
decreed  to  be  the  absolute  owner  of  the  property  in  contro- 
versy ;  that  the  defendants  be  decreed  to  specifically  perform 
a  certain  contract  set  forth  in  her  answer;  that  they  be  barred 
from  all  claim,  demand  or  interest  in  and  to  the  property, 
and  for  such  other  and  further  relief  as  might  be  proper.  The 
plaintiffs  replied  to  this  answer,  denying  generally  all  the  al- 
l^ations  therein  contained,  and  also  set  forth  some  new  mat- 
ter. At  the  January  term,  1889,  the  case  was  tried  before  the 
court  and  a  jury,  and  the  jury  in  answer  to  the  following  in- 
terrogatories made  the  following  special  findings,  to  wit: 

"  Ques.  1.  What  were  the  respective  ages  of  the  plaintiffs  in 
1870?  Ads.  Fidelia  C.  Everett  was  25  years  old,  Ernest 
Barlow  was  23  years  old,  Huldah  A.  Frazier  was  19  years 
old,  Mattie  A.  Allen  was  17  years  old,  Flo  Ellen  Viers  was 
14  years  old,  Eldora  A.  Thompson  was  11  years  old,  Frank 
F.  Barlow  was  9  years  old. 

"Q.  2.  Describe  the  house  erected  on  the  premises  in  con- 
troversy in  the  year  1870,  giving  its  dimensions  and  inside 
height  in  the  clear  from  the  floor,  stating  the  number  of  rooms 
it  contained,  how  deep  it  was  set  in  the  ground,  what  kind  of 
floor  it  had,  what  material  the  walls  were  made  of,  and  what 
kind  of  a  roof  it  had.  A.  Log  house,  18x22  feet;  inside 
height,  8  feet;  one  room;  two  feet  in  ground;  dirt  floor;  logs 
in  walls;  poles  and  dirt  roof. 

"  Q.  3.  Where  and  how  were  the  materials  for  the  walls  of 
the  house  in  controversy,  erected  in  1870,  obtained  ?  A.  Poles 
and  logs  obtained  from  government  land  on  Solomon  river; 
windows  and  material  for  doors  purchased. 

"  Q.  4.  When  was  the  first  floor  put  in  the  house  erected 
on  the  Barlow  farm  in  1870,  and  of  what  material  was  it 
made?  And  where  and  how  was  the  material  obtained  ?  A. 
Was  put  in  about  one  year  after  house  was  built ;  was  made 
of  Cottonwood,  the  logs  of  which  was  taken  to  saw-mill  at 
Beloit  by  David  Williams. 

"Q.  5.   Who  performed  the  labor  required  in  erecting  the 
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house  built  on  the  Barlow  farm  in  1870  ?  A.  Elizabeth  Bar- 
low's sons,  principally ;  F.  P.  Barlow  helped  to  roll  up  logs. 

^'Q.  6.  Was  a  well  dug  on  the  Barlow  farm  in  1870;  and 
if  so,  who  dug  it;  how  deep  was  it;  and  if  walled,  with  what 
material  was  it  walled,  and  when  and  how  was  the  material 
obtained?  A.  Yes;  well  was  dug  about  46  feet  deep;  David 
Williams  and  Pythagoras  Galbraith  did  the  labor;  walled 
with  stone  procured  from  government  land. 

"  Q.  7.  Were  any  improvements  made  on  the  house  origi- 
nally erected  on  the  Barlow  place  in  1875  or  1876  ?  And  if 
so,  what  improvements  were  made?  A.  Addition  16x22  was 
built,  frame  house  raised  to  1^  story ;  two  pine  floors  and  shin- 
gle roof  put  on,  and  stone  wall  two  feet  high  put  in  as  foun- 
dation. 

''  Q.  8.  If  you  find  that  anything  was  added  to  the  walls 
of  the  house  on  the  Barlow  farm  in  1876  or  1876,  of  what 
material  was  the  addition  made,  and  where  and  how  was  the 
said  material  procured?  A.  Stone  quarried  from  govern- 
ment land  by  David  Williams. 

"Q.  9.  If  you  find  that  any  floors  were  put  in  the  house 
on  the  Barlow  farm  in  1875  or  1876,  state  how  many  such 
floors  there  were,  and  of  what  material  they  were  made?  A. 
Two  pine  floors. 

"Q.  10.  If  you  find  that  any  roof  was  put  on  the  house  on 
the  Barlow  farm  in  1875  or  1876,  state  what  material  said 
roof  was  made  of?     A.  Cottonwood  shingles. 

"Q.  11.  Was  any  prairie  ground  broken  for  cultivation  on 
the  Barlow  farm  between  April,  1870,  and  March  13,  1877? 
If  you  should  find  that  there  was,  state  when  it  was  done, 
who  did  it,  and  how  much  was  done.  A.  There  were  60  to 
70  acres  broken,  in  different  years  between  1870  and  the  spring 
of  1877;  done  principally  by  David  Williams;  Barlow  did  a 
little. 

"Q.  12.  Was  any  building  intended  as  a  granary  erected 
on  the  Barlow  farm  between  the  years  1870  and  1877?  If 
you  find  that  there  was,  state  its  dimensions,  whether  divided 
into  rooms;  what  material  was  used  in  its  construction ;  where 
and  how  the  material  was  obtained;  what  kind  of  a  roof  was 
put  on  it;  who  performed  the  labor  of  constructing  it;  and 
any  other  matter  of  description  of  the  building  you  may  find. 
A.  Granary  built,  one  part  stone  and  one  part  cottonwood 
lumber;  lumber  part,  10x16  feet,  and  stone,  12x16;  pine 
shingle  roof;  stone  from  government  land  and  lumber  fit)m 
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logs  from  governmeDt  land ;  labor  of  coDStructiDg  and  getting 
material  done  entirely  by  David  Williams. 

"Q.  13.  Was  any  building  intended  as  a  stable  erected  on 
the  Barlow  farm  between  the  years  1870  and  1877?  If  you 
find  that  there  was,  state  its  dimensions;  what  material  it  was 
made  of;  how  it  was  covered;  where  and  how  the  material  was 
obtained  and  who  performed  the  labor  of  constructing  it;  and 
when  it  was  built.  A.  Yes,  in  1872  or  1873;  built  of  logs; 
poles  and  dirt  roof;  from  government  land;  labor  of  procur- 
ing material  and  erecting  stable  performed  principally  by 
David  Williams;  F.  P.  Barlow  did  some  of  the  work  of  erect- 
ing; 16x20  or  16x24  feet. 

"Q.  14.  If  you  find  there  was  a  corral  constructed  on  the 
Barlow  farm  between  April,  1870,  and  1877,  state  when  it 
was  made;  where  it  was  located ;  the  material  used  in  it;  when 
and  how  the  material  was  obtained ;  and  who  performed  the 
labor  of  constructing  it.  A.  There  were  two  corrals,  one 
about  house  and  well,  and  one  for  cattle,  built  of  logs  and 
poles,  taken  from  the  farm. 

"Q.  15.  Was  the  improved  land  on  the  Barlow  farm  culti- 
vated during  any  of  the  time  between  April,  1870,  and  March 
13,  1877?  If  so,  who  performed  the  labor  of  cultivating  it? 
What  kind  of  crops  were  raised,  and  on  what  years  were  crops 
raised?  A.  Yes;  cultivated  every  year.  Had  some  crops, 
principally  wheat  and  corn,  every  year;  labor  performed  prin- 
cipally by  Mrs.  Barlow's  sons ;  Barlow  occasionally  did  a  little 
work  in  the  field. 

"Q.  16.  Was  the  house  erected  on  the  Barlow  farm  in  1870 
used  as  a  place  of  residence  by  any  persons  between  the  time 
of  its  erection  and  March  13,  1877?  If  so,  by  whom  was  it 
used?  A.  Yes;  by  Mr.  and  Mrs.  Barlow  and  Mrs.  Barlow's 
sons. 

"Q.  17.  Who  managed  and  directed,  if  anyone,  the  labor 
performed  on  the  Barlow  farm  between  April,  1870,  and 
March  13,  1877?  A.  It  was  usually  managed  and  directed 
by  F.  P.  Barlow. 

"Q.  18.  Was  any  stock  kept  on  the  Barlow  farm  between 
April,  1870,  and  March  13,  1877?  If  so,  what  different 
kinds  of  stock;  during  what  time  was  each  kind  so  kept; 
and  where  was  thB  feed  raised  by  which  said  stock  was  kept? 
A.  Yes;  horses,  all  the  time;  hogs,  from  1872  or  1873;  cat- 
tle, from  1873.  Feed  was  raised  on  farm,  except  that  cattle 
were  herded  on  this  and  other  lands. 
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"Q.  19.  What  improvements  were  made  on  the  Barlow 
farm  after  March  13,  1877,  and  before  the  death  of  F.  P. 
Barlow,  and  who  performed  the  labor  of  making  said  im- 
provements? A.  About  1,000  small  forest  trees  one  to  two 
years  old,  set  out;  ^  mile  hedge  plants,  set  out;  27  currants, 
75  or  80  raspberries,  15  grapes,  12  gooseberries,  some  cherry 
trees  and  peach  trees ;  house  was  sided  up  on  outside  with  pine 
siding,  and  window  and  door  casings  put  in. 

"  Q.  20.  If  you  find  that  any  forest  trees  were  planted  on 
the  Barlow  farm  between  March  13,  1877,  and  the  death  of 
F.  P.  Barlow,  state  where  said  trees  were  procured.  A.  Pro- 
eured  from  Solomon  river. 

"Q.  21.  If  you  find  that  any  hedge  was  planted  on  the 
farm  in  controversy  between  March  13,  1877,  and  the  death 
of  F.  P.  Barlow,  state  where  the  hedge  plants  so  planted  were 
raised.     A.  Were  raised  on  the  farm. 

"Q.  22.  If  you  find  that  Frederick  P.  Barlow,  at  anytime 
or  times  after  he  homesteaded  the  land  in  controversy,  and  be- 
fore March  13, 1877,  promised  the  title  to  said  land  to  Eliza- 
beth A.  Barlow,  state  the  words  with  which  he  made  such 
promise  or  promises.  After  giving  said  words,  state  the  replj 
to  them  (if  any)  made  by  Elizabeth  A.  Barlow.  A.  After  F. 
P.  Barlow  returned  from  Junction  City,  he  told  Mrs.  Barlow 
he  had  homesteaded  the  land  in  question.  He  said  they  would 
build  a  house  on  the  land,  move  onto  it,  improve  it,  and  make 
a  home  of  it.  She  said  she  was  willing  to  go  on  the  land  and 
improve  it  and  work  it.  She  said  she  would  furnish  the 
money  and  labor  to  improve  the  land,  provided  she  could 
have  the  deed  to  it.  He  said  she  should  have  the  deed  of  it 
as  soon  as  he  could  get  it  from  the  government.  He  said  he 
wanted  her  to  furnish  him  a  home  on  the  farm  as  long  as  he 
lived,  and  she  said  she  would  do  it. 

"Q.  23.  If  you  find  that  Frederick  P.  Barlow,  at  any  time 
or  times  after  the  13th  day  of  March,  1877,  promised  the  title 
to  the  land  in  controversy  to  Elizabeth  A.  JBarlow,  state  the 
words  which  he  used  in  making  such  promise  or  promises. 
After  giving  said  words,  state  the  reply  to  them  (if  any )  made 
by  Elizabeth  A.  Barlow.  A.  When  F.  P.  Barlow  returned 
home  with  the  receiver's  receipt,  and  on  or  about  the  14th  day 
of  March,  1877,  he  said  to  the  defendant  Elizabeth,  in  the 
presence  and  hearing  of  her  sons :  "  Mother,  you  are  monarch 
of  all  you  survey.  I  have  proved  up  upon  the  farm  without 
difficulty,  and  it  is  yours  now.    You  may  go  on  and  take  charge 
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of^  manage  it  and  improve  it  just  as  you  please,  and  as  soon  as 
I  can  get  a  patent  from  the  government  I  will  deed  it  to 
you  [referring  to  the  land  in  controversy] ;  your  money  bought 
it,  and  you  and  your  sons  improved  it,  and  I  mean  that  you 
shall  have  it.  I  want  you  to  furnish  me  a  home  and  a  living 
on  the  land  while  I  live."  In  response  to  this,  Mrs.  Barlow 
said  he  should  have  a  living,  of  course,  while  he  lived;  she 
thought  she  ought  to  have  the  land;  it  was  hers;  he  agreed 
to  give  it  to  her  before  she  came;  that  she  was  to  have  the 
land  they  got  in  this  country  provided  they  came  here;  that 
she  was  willing  to  do  that. 

"Q.  24,  What  physical  ailment  other  than  with  his  eyes 
did  F.  P.  Barlow  have  after  he  came  to  Kansas,  and  before 
his  last  sickness?     A.  None  shown  by  the  evidence. 

"  Q.  25.  Did  F.  P.  Barlow's  eyes  grow  worse  or  better  as 
he  continued  to  reside  in  Kansas  ?  A.  Generally  grew  worse, 
bat  sometimes  worse  than  at  others. 

"  Q.  26.  At  what  period  of  his  residence  in  Kansas  did  F.  P. 
Barlow  ( if  at  all )  have  to  be  led  about  by  reason  of  his  blind- 
ness; and  how  much  of  the  time  during  the  said  period  did 
he  have  to  be  so  led  ?    A.  At  different  times,  about  1871. 

"  Q.  27.  Did  F.  P.  Barlow  perform  any  of  the  labor  of  im- 
proving the  land  in  controversy  ?  A.  Yes,  he  did  some  labor ; 
in  field  and  other  heavy  work  he  did  very  little;  but  in  light 
matters,  taking  care  of  things  generally,  he  did  a  good  deal. 

"Q.  28.  Did  Frederick  P.  Barlow,  at  any  time  after  April, 
1870,  execute  and  deliver  to  Elizabeth  A.  Barlow  an  instru- 
ment in  writing  purporting  to  convey  any  personal  property 
to  her?  If  so,  state  if  said  instrument  was  acknowledged  be- 
fore an  officer,  and  what  officer.  Also  state  what  considera- 
tion (if  any)  was  mentioned  as  coming  from  Elizabeth  A. 
Barlow,  and  what  personal  property  said  instrument  purported 
to  convey  to  Elizabeth  A.  Barlow.  A.  He  did  make  and  de- 
liver to  her  an  instrument  in  writing,  of  which  the  following 
is  a  copy,  viz. : 

**' Stats  of  Kansas,  Mitohsll  Oountt,  bs. 

"*Know  Aiii*  Mbn  by  thbsb  Pbsbents,  That  I,  F.  P.  Barlow,  of  Be- 
loit  township,  Mitchell  ooonty,  Kansas,  for  the  snm  of  $547,  to  me  in 
hand  paid  by  Elizabeth  Barlow,  of  the  same  place,  the  receipt  whereof 
is  hereby  acknowledged,  have  bargained  and  sold,  and  by  these  presents 
do  grant  and  oonTey  onto  the  said  Elizabeth  Barlow,  her  heirs  and  as- 
signs, the  following-described  property,  to  wit:  1  white  cow  and  calf,  1 
roan  oow,  1  white  and  red  cow  and  calf,  1  red  and  white  cow  and  calf, 
1  red  heifer  and  calf,  1  red  cow,  1  white  and  red  cow,  2  hogs,  1  yoke  of 
oxen,  and  1  bay  mare;  to  have  and  to  hold  the  same,  nnto  the  said  Eliza- 
beth Barlow,  her  heirs  and  assigns  forever.    And  I,  F.  P.  Barlow,  do 
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hereby  oovenant  and  agree  that  I  will  forever  defend  the  aforesaid  prop- 
erty to  and  for  the  said  Elizabeth  Barlow,  her  heirs  and  assigns,  against 
the  lawfnl  claim  or  claims  of  all  persons  whomsoever. 

F.  P.  Bablow. 

***  Personally  came  before  me,  Joel  Miley,  jastice  of  the  peace  in  and 
for  Beloit  township,  Mitchell  ooonty,  Kansas,  F.  P.  Barlow,  well  known 
to  me,  and  acknowledged  the  execution  of  the  within  instrnment  to  be 
his  voluntary  act  and  deed.  Given  under  my  hand,  this  28d  day  of  May, 
1872.  JosL  MiUEX,  Justice  of  the  Peace, 

"*  Executed  in  the  presence  of  D.  0.  Kepler.' 

"It  does  not  appear  from  the  evidence  just  when  it  was  de- 
livered^ but  it  was  in  her  possession  in  1885  or  1886. 

"Q.  29.  When  did  Frederick  P.  Barlow  leave  the  plain- 
tiffs, and  what  provision  (if  any)  did  he  make  for  the  mainte- 
nance of  such  of  the  plaintiffs  as  were  minors  at  any  time 
during  their  minority?  A.  He  left  them  in  1864,  and  never 
made  any  provision  for  their  maintenance  afterward. 

"Q.  30.  Who,  if  any  one,  has  had  the  possession  and  use 
of  the  land  in  controversy  since  the  death  of  Frederick  P. 
Barlow?     A.  Elizabeth  A.  Barlow. 

^'Q.  31.  What  was  the  value  of  the  improvements  made  on 
the  house  on  the  land  in  controversy  after  March  13,  1877, 
and  before  Barlow's  death?     A.  $75. 

"Q.  31  J.  What  was  the  value  of  the  forest  trees  and  hedge 
planted  on  the  land  in  controversy  after  March  13, 1877,  after 
being  so  planted?    A.  From  $60  to  $65. 

"Q.  32.  For  what  materials  used  in  the  construction  or 
improvements  on  the  land  in  controversy  did  Elizabeth  A. 
Barlow  furnish  money?  A.  She  paid  out  money  for  all  the 
materials  that  were  bought. 

^'Q.  33.  Before  making  a  homestead  entry  upon  the  lands 
in  controversy,  was  it  agreed  between  Frederick  P.  Barlow 
and  the  defendant  Elizabeth  A.  Barlow  that  the  said  Freder- 
ick should,  with  moneys  to  be  furnished  by  said  defendant, 
make  a  homestead  entry  uppn  said  lands;  that  said  lands 
should  be  improved  and  cultivated  by  means  and  labor  to  be 
furnished  and  employed  by  said  defendant;  that  said  Freder- 
ick P.  Barlow  should  have  a  home  upon  said  lands  with  said 
defendant;  and  that  after  a  patent  for  said  lands  was  issued 
to  the  said  Frederick  P.  Barlow,  that  he,  the  said  Frederick 
P.  Barlow,  should  deed  and  convey  the  same  to  the  said  de- 
fendant Elizabeth  Barlow?  A.  There  was  no  agreement  as 
to  this  particular  land  or  to  any  homestead,  but  it  was  aereed 
that  they  should  take  land  or  buy  land  in  Kansas,  and  she 
should  have  the  title  to  it. 
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^*Q,.  34.  Did  the  said  defendant  Elizabeth  Barlow  furnish 
to  said  Frederick  P.  Barlow  the  moneys  with  which  he  made 
entry  upon  the  land  in  controversy,  and  with  which  he  went 
to  and  from  the  land  office  ?     A.  Yes. 

"  Q.  35.  Did  the  said  Frederick  P.  Barlow  make  a  home- 
stead entry  upon  the  land  in  controversy,  to  wit,  the  north- 
west quarter  of  section  6,  in  township  7,  of  range  7  west,  in 
Mitchell  county,  Kansas;  if  so,  about  what  date  did  he  make 
such  entry?     A.  Yes;  about  April,  1870. 

^'  Q.  36.  Did  the  defendant  Elizabeth  Barlow  furnish  money 
and  means  with  which  to  procure,  and  with  which  was  pro- 
cured and  made  improvements  upon  the  land,  and  by  means 
of  which  she  furnisned  a  home  to  said  Frederick  P.  Barlow; 
and  did  she  invest  her  money  in  improvements  and  in  stock, 
tools,  agricultural  implements  and  other  personal  property 
which  was  kept  on  the  land  and  used  in  its  improvement,  and 
for  the  support  and  benefit  of  said  parties  ?  [Plaintiffs  ex- 
cept to  submission  of  this  question.]     A.  Yes. 

"  Q.  37.  State  the  physical  condition  of  Frederick  P.  Bar- 
low in  the  years  1870,  1871,  and  1872;  and  state  particu- 
larly the  condition  of  his  eye-sight  during  that  period.  A. 
His  eyes  were  sore  all  the  time.  Sometimes  worse  than  others; 
part  of  the  time  he  was  so  nearly  blind  as  to  require  being 
led  about. 

"Q.  38.  After  the  receiver's  final  receipt  was  issued,  and 
on  or  about  the  14th  day  of  March,  1877,  did  the  defendant 
Elizabeth  Barlow  take  charge  of  the  lands  in  controversy ; 
and  if  she  did,  did  she  continue  to  have  charge  of  the  same  up 
to  the  death  of  Frederick  P.  Barlow  ?  A.  She  took  charge 
of  the  improvements,  setting  out  hedge  and  forest  and  fruit 
trees,  and  siding  up  the  house.  Barlow  was  sick  during  all 
or  nearly  all  the  time  these  improvements  were  being  made, 
and  confined  to  his  bed  about  10  days  before  he  died. 

"Q.  39.  In  what  manner,  if  at  all,  did  the  said  Frederick 
P.  Barlow  deliver  possession  of  the  lands  in  controversy  to 
said  defendant  Elizabeth  Barlow,  on  or  about  the  14th  day  of 
March,  1877?  A.  In  addition  to  the  conversation  before 
found,  he  gave  her  the  receiver's  receipt,  and  told  her  to  take 
it  and  take  care  of  it. 

"Q.  40.  State  whether  Egbert  Williams  worked  upon  the 
land,  and  state  also  whether  he  brought  his  wages  home,  and 
whether  the  same  were  used  for  the  benefit  of  the  family? 
A.  He  worked  on  the  land  some,  and  worked  out  for  farmers 
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in  the  neighborhood  some,  and  brought  some  of  his  earniDgs 
home  and  gave  them  to  his  mother. 

"Q.  41.  State  whether  Charlie  Williams  and  Arthur  Wil- 
liams worked  upon  the  land?  A.  They  worked  on  the  land 
and  herded  cattle. 

"  Q.  42.  When  Frederick  P.  Barlow  came  to  Kansas,  did 
he  have  any  money  or  any  means  of  his  own  ?  A.  He  had 
little  if  any  in  Kansas.  If  he  had  anywhere  else,  it  is  not 
shown. 

"  Q.  43.  State  what  property  and  money  the  defendant  Eliz- 
abeth Barlow  had  at  the  time  she  and  Frederick  P.  Barlow 
moved  to  Kansas.  A.  $600  cash;  $310  in  notes,  afterward 
paid;  5  horses;  1  wagon,  and  2  sets  of  double  harness. 

^'  Q.  44.  State  what  moneys  she  received  from  time  to  time 
after  they  removed  to  Kansas,  aside  from  that  which  was 
earned  by  the  joint  eflForts  of  herself  or  family?  A.  $310 
from  notes,  and  $14  each  month  as  pension  to  herself  aod 
children  up  to  November  19,  1872,  and  $12  as  pension  from 
thence  until  the  death  of  F.  P.  Barlow. 

''Q.  45.  Before  the  year  1885,  did  the  defendant  Elizabeth 
Barlow  at  any  time  know,  or  was  she  advised,  that  she  bad 
the  right  to  compel  the  making  of  a  deed  to  the  lands  in  con- 
troversy to  herself?    A.  No. 

"Q.  46.  Before  the  year  1885,  did  either  of  the  plaintiffs 
ever  make  any  claim  to  any  part  of  or  interest  in  the  lands  in 
controversy?    A.  No. 

"  Q.  47.  Did  Elizabeth  A.  Barlow  in  fact  receive  from  F. 
P.  Barlow  any  property  under  and  by  virtue  of  the  bill  of  sale 
in  evidence  other  than  property  which  she  had  owned  before 
the  making  of  such  bill  of  sale?  A.  She  did  not  receive  any 
such  property  from  him  as  is  described  in  the  bill  of  sale  on 
the  farm  in  question,  and  as  to  whether  she  received  from  him 
at  all  there  is  no  evidence  unless  it  be  the  bill  of  sale  itself." 

The  court  also  made  the  following  findings  and  delivered 
the  following  opinion,  to  wit: 

"findings  and  opinion  of  the  court. 

"Under  the  findings  of  the  jury  in  this  case,  and  the  ad- 
mission of  fact,  it  is  clear  that  the  plaintiiTs  are  the  heirs  at 
law  of  the  deceased,  Frederick  P.  Barlow,  and  are  entitled  to 
a  partition  of  the  estate  claimed,  unless  the  defendant  Eliza- 
beth A.  Barlow  has  proven  such  a  contract  between  herself 
and  Frederick  P.  Barlow  in  his  life-time  to  convey  the  land  to 
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her,  and  such  a  part  performance  of  the  contract  on  her  part 
as  would  take  the  contract,  which  is  alleged  to  be  oral,  out  of 
the  statute  of  frauds,  and  would  entitle  her  to  a  decree  of  this 
court  for  a  specific  performance  of  such  contract  on  the  part 
of  herself  and  Frederick  P.  Barlow.  So  far  as  the  first  con- 
tract shown  in  evidence,  made  in  Iowa  before  the  parties  came 
to  this  state,  is  concerned,  it  is  too  indefinite  to  admit  of  a  de- 
cree of  specific  performance,  and  of  course  no  specific  perform- 
ance of  that  contract  is  claimed  in  this  case.  The  contract 
found  by  the  jury  as  having  taken  place  after  the  land  in 
question  was  homesteaded  by  Frederick  P.  Barlow  it  is  claimed 
is  void,  as  being  in  violation  of  the  statute  of  the  United  States 
relating  to  the  transfer  of  homesteads  before  the  issuing  of 
patent  thereon. 

'*  That  statute  was  evidently  enacted  for  the  purpo3e  of  se- 
curing to  the  homesteader  and  his  family  a  home.  So  far  as 
it  relates  to  the  individual  interest,  and  so  far  as  public  inter- 
ests are  concerned  to  get  the  public  domain  into  the  possession 
and  ownership  of  citizens,  who  should  own  and  cultivate  the 
land  upon  which  they  reside,  and  while  any  agreement  or  con- 
tract to  convey  the  homestead  to  any  third  party  before  the 
issuance  of  a  patent  is  prohibited  for  the  purpose  of  prevent- 
ing speculation  in  the  public  domain,  I  see  no  reason  for  pro- 
hibiting a  contract  which  could  only  result  in  benefit  to  the 
same  parties  which  the  law  contemplates  should  be  benefited 
by  the  homestead  entry — that  is,  the  homesteader  and  his 
family.  This  contract,  it  appears  by  the  findings,  was  ratified 
or  renewed  after  the  issuing  of  the  receiver's  receipt  for  the 
land,  and  after  Frederick  F.  Barlow  had  proved  up  on  his 
homestead,  but  perfected  his  title  thereto  as  far  as  any  act  on 
his  part  could  perfect  it.  It  appears  from  the  findings  of  the 
jury  that  all  the  cash  expenditures  for  improvements  of  all 
kinds  made  upon  the  land,  and  for  the  support  of  the  family 
during  the  making  such  improvements,  were  borne  by  the  de- 
fendant Elizabeth  A.  Barlow,  except  such  as  may  reasonably 
be  inferred  were  paid  from  the  products  of  the  farm  and  the 
stock  thereon.  The  findings  and  evidence  do  not  show  that 
at  any  time  during  the  time  the  deceased,  Frederick  P.  Bar- 
low, and  the  defendant  Elizabeth  A.  Barlow  resided  upon  the 
land  did  Frederick  P.  Barlow  remove  from  the  land  and  de- 
liver to  the  defendant  the  exclusive  possession  of  the  land.  It 
does  appear,  however,  that  he  delivered  the  charge  and  control 
of  the  place  over  to  her,  afl»r  the  issuance  of  the  receiver's  re- 
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ceipt^  as  fully  and  as  completely  as  would  be  consistent  with 
the  terms  of  the  contract  and  the  relation  between  the  parties. 
If  an  open^  notorious  and  exclusive  possession  of  the  real 
property  in  question  is  essential  to  the  decree  of  specific  per- 
formance^ the  decree  in  this  case  ought  to  be  refused.  It  is 
claimed  on  the  part  of  the  plaintiffs  that  the  decree  of  specific 
performance  in  this  case  would  be  inequitable  as  to  them ;  that 
their  right  to  a  share  of  the  property  of  their  father  is  wira- 
mount  to  the  equities,  if  any,  shown  by  th6  defendant  Eliz- 
abeth A.  Barlow  under  her  contract,  and  the  court  would 
readily  adopt  this  view  of  the  case,  if  the  subject-matter  of  the 
action  were  land  which  had  been  acquired  by  Frederick  P. 
Barlow  independently  of  the  defendant;  but  the  consideration 
paid  by  Frederick  P.  Barlow  for  the  land  in  question  and  the 
manner  of  acquiring  it  seems  to  me  a  matter  which  the  court 
should  take  into  consideration  in  determining  this  question, 
and  it  appears  to  me  more  than  probable  under  the  evidence 
and  findings  in  the  case  that,  but  for  the  contract  and  under- 
standing which  have  been  alleged  and  found  between  Freder- 
ick P.  Barlow  and  the  defendant  Elizabeth  A.  Barlow  with 
reference  to  this  land,  and  the  performance  of  the  same  on  her 
part,  that  the  deceased,  Frederick  P.  Barlow,  would  never  have 
had  any  estate  in  the  land  which  the  plaintiff  could  have 
claimed.  It  is  true  that  the  contract  is  more  favorable  to  the 
defendant  Elizabeth  A.  Barlow,  probably,  than  for  the  de- 
ceased, Frederick  P.  Barlow,  and  was  at  the  time  it  was  made, 
but  this  is  no  objection  to  the  validity  of  the  contract,  and 
seems  to  have  been  voluntary  on  his  part,  and  with  full  under- 
standing of  the  same  in  accordance  i^ith  his  intentions.  That 
she  performed  all  the  conditions  of  the  contract  on  her  part  to 
his  satisfaction  during  his  life-time,  is  not  questioned  by  the 
evidence  or  findings;  indeed,  it  appears  the  contract  was  fully 
performed  on  her  part. 

"  While  the  court  is  in  a  great  deal  of  doubt  as  to  the  ques- 
tion of  possession,  and  the  character  of  possession,  requisite 
under  the  decisions  of  our  courts,  and  while  it  is  true  that 
many  of  the  acts  which  it  is  claimed  were  done  in  the  execu- 
tion of  the  contract  on  the  part  of  the  defendant  Elizabeth  A. 
Barlow  might  possibly  have  been  done  solely  by  reason  of 
her  relation  to  Frederick  P.  Barlow,  and  were  such  as  only 
might  have  emanated  from  love  and  affection  which  should 
be  presumed  to  exist  between  the  parties  in  such  a  relation, 
still,  if  the  evidence  and  findings  make  it  clear  that  the  par- 


Digitized  by  VjOOQ  iC 


JANUARY  TERM,  1892.  687 

Statement  of  the  Case. 

ties  did  in  fact  oontraot,  and  with  reference  to  what  should 
be  done  by  the  defendant  and  the  deceased.  Barlow,  and  that 
their  contract,  which  was  one  they  had  a  right  to  make,  in- 
cluded certain  things  which  might  reasonably  have  been  ex- 
pected by  Frederick  P.  Barlow  without  contract,  I  think  that 
such  acts  should  be  construed  with  reference  to  the  contract 
which  is  found  by  the  jury  from  the  evidence  to  have  been 
made,  and  should  not  be  disregarded  because  possibly  they 
might  be  referred  to  some  other  obligation  or  relation. 

"  So  far  as  the  consideration  of  improvements  is  concerned, 
they  are  not  found  to  be  very  lai^e,  but  it  seems  to  me  that 
this  matters  little  when  we  consider  that  at  the  time  of  the 
making  of  the  first  contract,  after  the  homestead  entry  was 
made,  the  subject-matter  of  the  contract  was  probably  of  little 
or  no  cash  value,  and  their  contract  together  to  proceed  to  live 
upon,  improve  and  make  a  home  upon  the  land  was  in  the 
nature  of  the  contract  of  copartnership,  by  which  the  defend- 
ant Elizabeth  A.  Barlow  undertook  to  put  in  the  cash  neces- 
sary to  maintain  the  family  and  make  th^  improvements,  and 
to  furnish  labor  to  make  the  improvements,  and  Frederick  P. 
Barlow,  for  the  use  and  benefit  of  himself  and  family,  put  in 
his  homestead  right,  with  the  understanding  that  the  defend- 
ant Elizabeth  should  have  legal  litle  to  the  land  as  soon  as  it 
could  be  secured.  Under  these  circumstances,  it  seems  to  me 
this  is  a  small  objection  to  the  enforcement  of  a  contract,  that 
the  consideration  paid  was  a  small  consideration,  if  it  is  equi- 
table. It  was  a  matter  that  extended  through  years  of  time^ 
and  I  think  that  the  things  done  by  the  defendant  in  execution 
of  the  contract  are  not  all  of  a  character  that  could  be  com- 
puted in  dollars  and  cents  as  to  their  value,  although  most  of 
the  matters  that  went  to  make  up  such  consideration  might 
possibly  have  resulted  from  the  relation  of  husband  and  wife. 
If  the  husband  sees  fit  to  pay  his  wife  for  such  services,  I  donH 
know  of  any  law  to  prevent  him,  or  any  equitable  considera- 
tion that  would  prevent  him  from  so  doing,  especially  if  he 
does  so  with  full  understanding,  and  no  one  is  injured  thereby. 
After  such  a  contract  is  fully  executed  on  one  side  and  only 
death  prevents  its  execution  on  the  other,  if  it  is  equitable,  as 
.  it  appears  to  have  been  in  this  case,  I  think  the  court  should 
decree  its  specific  performance  on  the  part  of  the  heirs  of  the 
decedent  who  was  prevented  by  death  from  doing  what  he 
fully  intended  to  do. 

"The  decree  will  be  in  favor  of  the  defendant  Elizabeth  A. 
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Barlow,  for  a  specific  performance  of  the  contract,  in  accord- 
ance with  the  prayer  of  her  answer." 

The  plaintiffs  excepted  to  each  and  every  one  of  the  find- 
ings of  the  court.  The  court  also  found  generally  in  favor 
of  the  defendant  Mrs.  Barlow,  and  against  the  plaintiffs,  and 
rendered  judgment  accordingly;  and  the  plaintiffs,  as  plain- 
tiffs in  error,  have  brought  the  case  to  this  court  for  review, 
making  Mrs.  Barlow  the  defendant  in  error. 

Horace  Cooper,  for  plaintiffs  in  error. 
A.  H.  Ellis,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J.:  In  1868,  the  widow  Elizabeth  A.  Will- 
iams, and  the  widower  Frederick  P.  Barlow,  were  married  in 
Iowa,  each  having  children  by  a  former  marriage,  Elizabeth 
having  four  sons — l)avid,  Egbert,  Charles,  and  Arthur.  She 
at  the  time  had  considerable  property,  and  with  her  children 
was  drawing  a  pension  of  $16  per  month.  He  had  no  prop- 
erty of  any  consequence.  In  1869,  he  became  nearly  blind, 
and  he  continued  so  during  the  remainder  of  his  life.  They 
then  agreed  to  come  to  Kansas  and  procure  land,  and  that 
whatever  property  they  might  obtain  should  belong  to  her. 
In  the  early  spring  of  1870  they  removed  from  Iowa  to 
Kansas,  and  settled  in  Mitchell  county,  upon  160  acres  of 
government  land  (the  land  now  in  controversy);  and  in  April 
of  that  year  a  homestead  entry  thereof  was  made  in  the  name 
of  the  husband,  she  furnishing  all  the  money  to  pay  all  the 
costs  and  expenses.  At  the  time  of  their  removal  she  had 
$600  in  cash,  $310  in  good  promissory  notes  which  were  af- 
terward paid,  five  horses,  one  wagon,  and  two  sets  of  double 
harness;  and  she  and  the  children  were  then  drawing  a  pen- 
sion of  $14  per  month.  He  had  no  property.  Afterward 
improvements  were  made  upon  the  land,  and  these  were  all 
made  by  her  and  her  sons,  they  having  come  from  Iowa  to 
Kansas  with  Barlow  and  wife.  His  children  remained  in 
Iowa,  and  have  never  resided  in  Kansas,  and  are  now  the 
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plaintiffs  in  this  action.  On  March  13, 1877,  final  proof  was 
made  regarding  this  homestead  entry,  and  a  proper  receipt  or 
certificate  was  given.  The  proof  was  also  made  and  the  re- 
ceipt or  certificate  issued  in  the  name  of  Barlow,  Mrs.  Barlow 
furnishing  the  money  to  pay  all  the  costs  and  expenses.  On 
March  14,  1877,  Barlow  delivered  to  her  the  certificate  and 
told  her  again  that  the  land  was  hers,  and  that  he  would 
execute  a  deed  to  her  for  it  after  the  patent  should  be  issued, 
and  that  they  would  build  a  house  thereon  and  make  other 
improvements  thereon ;  that  he  wanted  her  to  furnish  him  a 
home  on  the  land  as  long  as  he  lived,  and  she  said  she  would 
do  it,  and  that  she  would  furnish  the  money  and  labor  to  make 
the  improvements.  She  continued  to  make  improvements  on 
the  land  up  to  the  time  of  Barlow's  death,  and  afterward. 
On  April  23,  1877,  Barlow  died  intestate,  and  without  hav- 
ing executed  to  Mrs.  Barlow  any  deed  for  the  land.  She  and 
her  children  were  then  drawing  a  pension  of  $12  per  month. 
She  continued  to  live  upon  the  land  and  to  make  improve- 
ments thereon;  and  on  September  1,  1885,  more  than  eight 
years  after  Barlow's  death,  his  children  and  heirs  brought  this 
action  for  partition,  claiming  that  they  in  the  aggregate  were 
entitled  to  one-half  of  the  land.  Mrs.  Barlow  has  continu- 
ously resided  upon  the  land  ever  since  about  April,  1870. 
She  furnished  all  the  money  to  procure  the  land  and  to  make 
all  the  improvements  thereon,  and  all  this  with  the  agreement 
and  understanding  between  herself  and  her  husband,  before 
they  left  Iowa  and  afterward  up  to  the  time  of  his  death,  that 
the  land  should  be  hers;  and  the  only  question  now  presented 
is,  whether  upon  all  the  facts  of  the  case  the  land  is  hers  or 
not. 

We  think  this  question  must  be  answered  in  the  affirmative. 
(Act  relating  to  Trusts  and  Powers,  §8;  Gen.  Stat,  of  1889, 
Tf  7166;  Newkirk  v.  Marshall,  36  Kas.  77;  Franklin  v.  CoUey, 
10  id.  260;  Edwards  v.  Fry,  9  id.  417;  Twiss  v.  George,  33 
Mich.  253;  LMefield  v.  lAtUe/ield,  51  Wis.  23;  Johnson  v. 
Hubbell,  8  N.  J.  Eq.  332;  Davison  v.  Davison,  10  id.  246; 
IVwdes  V,  Rhodes,  3  Sandf.  Ch.  279.)     Ever  since  the  early 
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spring  of  1870,  Mrs.  Barlow  has  been  in  the  actual  poseession 
of  the  property,  with  and  in  pursuance  of  the  agreement  and 
understanding  between  herself  and  husband  that  the  property 
should  be  hers.  AH  the  money  expended  for  the  procurement 
of  the  property,  and  for  putting  improvements  thereon,  was 
hers;  and  although  Mr.  Barlow  was  the  nominal  head  of  the 
family,  yet,  because  of  his  infirmities,  she  was  the  real  and 
actual  head  thereof.  The  agreement  between  herself  and  hus- 
band was  not  to  destroy  their  homestead  interest  in  the  prop- 
erty, or  the  homestead  interest  of  either,  or  to  deprive  either 
of  the  occupancy  thereof,  but  it  was  simply  to  transfer  the 
title  to  the  homestead  from  the  nominal  head  to  the  real  bead 
of  the  family,  and  the  husband  was  to  remain  on  the  home- 
stead and  occupy  it  as  his  home  as  long  as  he  should  live; 
and  even  with  the  title  in  his  wife,  she  could  not,  under  our 
homestead  exemption  laws,  deprive  him  of  his  right  to  occupy 
it  as  his  homestead  as  long  as  he  should  live. 

In  our  opinion,  all  the  equities  in  the  case  are  in  favor  of 
Mrs.  Barlow,  and  as  the  court  below  so  held  and  gave  her  the 
property,  its  judgment  will  be  affirmed. 

All  the  Justices  concurring. 


William  Griswold  et  ai.  v.  W.  J,  Huffaker. 

Homestead  —  Tr/ia<  Constitutes— Highway— Dedication— -Estoppel  The 
owner  of  a  strip  of  land  whose  acts  have  been  snch  as  to  estop  bim 
from  denying  that  it  is  a  pnblio  road,  and  have  induced  the  pnblic 
to  ase  it  as  saoh,  and  have  oaased  the  officers  of  the  township  and 
the  overseer  of  the  road  district  in  which  it  is  sitnate  to  work  and 
improve  it,  is  entitled  to  hold  as  a  homestead  a  tract  of  land  on  both 
sides  of  snch  strip  of  land  consisting  of  less  than  30  acres. 

Error  from  Wyandotte  District  Court, 
Action  by    W,  J.  Huffaker  against   Wm.  Qrifswold  and 
Thomas  Bowling^  as  sheriff  of  Wyandotte  county,  to  eojom 
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the  sale  of  certain  land.    Judgment  for  plaintiff.    Defendants 
bring  error.     The  facts  are  fully  stated  in  the  opinion. 

Hutchinga  &  Keplingery  for  plaintiflfe  in  error. 
McGrew  &  Watson,  for  defendant  in  error. 

Opinion  by  Simpson,  C.  :  The  plaintiff  in  error,  Griswold, 
being  a  judgment  creditor  of  the  defendant  in  error,  had  an  ex- 
ecution issued  and  levied  upon  4|  acres  of  land  belonging  to 
the  defendant  in  error.  The  sheriff  of  the  county  being  about 
to  sell  the  land,  the  defendant  in  error  commenced  this  action 
in  the  district  court  of  the  county  to  enjoin  the  sale,  and  at  the 
trial  recovered  a  judgment  perpetually  enjoining  the  sale  of 
said  land.  The  object  of  this  proceeding  is  to  reverse  said 
judgment  The  sole  question  for  solution  is,  whether  or  not 
the  land  levied  upon  was  at  the  time  of  the  levy  a  part  of  the 
homestead  of  the  defendant  in  error,  and  hence  not  subject  to 
levy  and  sale  by  reason  of  the  constitutional  exemption.  The 
land  of  the  defendant  in  error  consists  of  about  26  acres,  and 
is  divided  by  a  street,,  or  a  public  highway,  running  through 
it,  so  as  to  cut  off  the  4^  acres  from  the  larger  tract,  that  con- 
tains the  dwelling-house  and  out-buildings  on  the  east  side  of 
the  street  or  highway.  The  case  was  tried  below  on  an  agreed 
statement  of  facts,  in  the  words  and  figures  following,  to  wit : 

^'The  injunction  asked  for  by  plaintiff  should  be  denied, 
unless  the  premises  about  to  be  sold  were  a  part  of  the  home- 
stead of  the  plaintiff  at  the  time  of  the  levy.  Whether  said 
premises  were  a  part  of  plaintiff  ^s  homestead  at  the  time  of 
the  levy  depends  upon  the  following:  (1)  In  1860  the  owners 
of  a  large  tract  of  land,  of  which  the  land  of  plaintiff  herein- 
after mentioned  is  a  part,  laid  the  same  out  and  subdivided 
it  into  lots,  blocks,  streets,  and  alleys,  and  platted,  acknowl- 
edged and  recorded  the  same  as  the  town-site  of  Quindaro, 
among  which  streets  was  Kansas  avenue,  of  the  width  of  90 
feet;  (2)  thereafter  the  plaintiff  became  the  owner  of  a  tract 
of  a  little  over  20  acres,  lying  on  the  east  side  of  and  abutting 
upon  one  of  the  streets  in  said  town-site  named  *  Kansas  av- 
enue,' and  at  the  same  time  he  became  the  owner  of  about  4^ 
acres  of  land  lying  and  abutting  upon  the  west  side  of  said 
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Kansas  aveoae,  directly  opposite  the  tract  of  about  20  acres 
before  mentioned.  The  4|-acre  tract  above  mentioned  is  the 
same  tract  of  land  that  the  sheriff  is  alleged  to  be  about  to 
sell.  On  the  30th  of  August,  1873,  a  petition  signed  by 
Eben  Blackly,  also  plaintiff  and  eight  others,  was  filed  in  the 
office  of  the  county  clerk  of  Wyandotte  county,  in  the  follow- 
ing language: 

"  *  To  the  Honorable  Board  of  Commissioners  of  the  County  of  Wyas- 

dotte.  Slate  of  Kansas: 

***Thb  Umdebsionbd  represent  respeotfDUy  that  they  are  the  owners 
of  a  large  majority  of  aU  the  lotff  and  blooke  within  the  foHowing-de- 
scribed  boandaries  in  the  town  of  Qnindaro,  in  said  Wyandotte  coaniy, 
to  wit:  [  Here  foUows  a  lengthy  description  of  land,  which  includes  the 
lands  of  plaintiff  above  mentioned.]  Also,  that  said  lots  and  blooks 
withiii  said  boundaries  are  not  oconpied  for  the  purpose  of  a  town  or 
village,  and  they  therefore  pray  that  said  lots  and  blocks  and  the  streets 
and  alleys  along  said  boundaries  be  vacated,  with  the  following  excep- 
tions, which  we  petition  to  be  declared  public  highways,  to  wit:  [Here 
follows  a  lengthy  description  of  streets  and  alleys,  among  which  was 
the  following  portion  of  Kansas  avenue,  to  wit:  Sixty  feet  on  the  west 
side  of  Kansas  avenue  from  Walnut  avenue  to  Seventh  street,  which  in- 
cludes that  portion  of  Kansas  avenue  which  lies  between  and  contigu- 
ous to  the  two  tracts  of  plaintiff^s  land  above  mentioned.] 

( Signed )  Eben  Blaoklt,  for  himself,  and  as 

President  of  the  Board  of  Trustees  of  the  Freedman's  University. 

W.    J.    HUFFAKKB. 

Wm.  T.  Bowbm. 
8.  D.  Storbs. 
E.  J.  Eby. 
D.  W.  Mount. 
BiBD  Babnitt. 

JOSBPH    EnDICOTT. 

J.  W.  Lewis.' 
"Which  petition  was  duly  verified  by  affidavit,  showing 
that  said  petitioners  were  the  owners  of  a  majority  of  the  lots 
and  subdivisions  in  said  town-site  concerning  which  said  ac- 
tion was  sought  to  be  taken. 

"Afterward,  on  September  2,  1873,  a  notice,  of  which  the 
following  is  a  copy,  excepting  the  boundaries  and  streets  and 
alleys  therein  named,  which  are  the  same  as  in  said  petition, 
was  filed  in  the  office  of  the  clerk  of  said  county,  to  wit: 

**  *  NOTICE. 

"*  Notice  is  hereby  given,  that  a  petition  will  be  presented  to  the 
board  of  commissioners  of  the  oo«nty  of  Wyandotte  and  state  of  Kan- 
sas, at  their  regular  meeting  in  September,  1878,  to  vacate  the  blocks, 
lots,  streets  and  alleys  in  the  town  of  Quindaro,  included  within  the 
following  boundaries,  to  wit :  [  Here  follows  description,  the  same  as  in 
the  petition  above  mentioned,]  with  the  following  exceptions  of  streets 
and  alleys,  which  will  be  declared  public  highways,  to  wit :  [  Here  fol- 
lows description  of  streets  and  alleys,  the  same  as  in  the  petition  above 
mentioned.]  (Signed)  W.  J.  Huffakkb, 

One  of  the  Principal  Petitioners^ 
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''Attached  to  which  notice  was  an  aflSdavit  of  R.  B.  Taylor, 
in  due  form,  showing  that  said  notice  had  been  duly  published 
four  consecutive  weeks  in  the  Wyandotte  Gazdte,  a  newspaper 
published  and  of  general  circulation  in  said  county.  Also  oq 
the  same  day,  to  wit,  September  2,  1873,  there  was  filed  in 
the  oflBce  of  the  clerk  of  said  county  aforesaid  a  similar  notice, 
except  that  the  copy  so  filed  was  not  signed  with  due  proof 
that  the  same  was  duly  posted  on  said  premises  for  more  than 
three  weeks.  There  is  no  evidence  in  the  records  of  the  board 
of  county  commissioners  of  said  county  that  either  of  said  no- 
tices was  ordered  by  said  board,  or  that  said  petition  was  ever 
brought  to  the  notice  of  said  board  prior  to  September  2, 1873. 
On  August  7,  1873,  the  following,  among  other  proceedings, 
were  had  before  the  board  of  county  commissioners  of  Wyan- 
dotte county,  as  shown  by  the  record  of  the  proceedings  of 
said  board:  *0n  motion  the  board  adjourns  to  meet  on  Mon- 
day, the  1st  day  of  September,  1873.'  On  Monday,  Septem- 
ber 1,  1873,  said  board  met  and  transacted  business,  but  did 
not  take  any  action  in  regard  to  the  said  petition,  or  in  regard 
to  the  vacation  of  any  portion  of  the  town-site  of  Quindaro, 
and  adjourned  until  the  next  day.  On  Tuesday,  September 
2,  1873,  said  board  met,  and  among  other  transactions  were 
the  following,  as  shown  by  the  record  of  said  board :  *On  mo- 
tion, the  board,  after  hearing  the  petition  of  E.  Blackly  and 
the  evidence  of  several  witnesses  in  the  matter  of  vacating  cer- 
tain lots,  streets  and  alleys  in  Quindaro,  continued  the  same 
until  to-morrow  at  1  p.m.'  September  3, 1873,  the  following 
among  other  proceedings  were  had,  as  shown  by  the  record  of 
said  board :  *At  this  day,  the  petition  of  Eben  Blackly,  for 
himself  and  as  president  of  the  board  of  trustees  of  the  Freed- 
man's  University,  W.  J.  Huffaker,  and  others,  representing 
that  they  are  the  owners  of  a  large  majority  of  all  the  lots  and 
blocks  within  the  following-described  boundaries  in  the  town 
of  Quindaro,  in  said  county  of  Wyandotte,  to  wit:  [Here  fol- 
lows description  as  in  the  petition.]  Also  said  lots  and  blocks 
within  said  boundaries  are  not  occupied  for  the  purpose  of  a 
town  or  village.  And  they  therefore  pray  that  said  lots  and 
blocks  and  streets  and  alleys  within  and  along  said  boundaries 
be  vacated,  with  the  following  exceptions  of  streets  and  alleys, 
which  we  petition  to  be  declared  public  highways,  to  wit: 
[Here  foUowsalist  of  streets  and  alleys  as  in  petition,  among 
which  is  that  portion  of  Kansas  avenue  before  mentioned, 
which  separates  said  tracts  of  plaintiff.]     The  board,  after 
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bearing  the  evidence  in  favor  and  against  the  proposed  vaca- 
tion, the  parties  interested  compromise  the  matter  by  sigoiDg 
the  following  agreement : 

**  ^  It  is  hereby  agreed  by  and  between  the  parties  hereto,  and  the  nn- 
dersigned,  being  all  the  parties  interested  in  the  vacation,  that  10th 
street,  30  feet  wide  through  the  center,  shall  be  left  open  from  F  street 
to  the  east  side  of  X  street,  and  vacated  from  T  street  west  to  EanBas 
avenue;  that  Greek  shall  have  an  alley  16  feet  wide  between  V  and  W 
streets,  through  the  center  of  the  block,  instead  of  an  alley  from  10th 
to  9th,  and  from  9th  to  alley  between  W  and  X,  thence  along  the  same 
to  8th  street,  which  shall  be  vacated,  and  all  opposition  to  vacation  is 
withdrawn.  Fhillip  Cbbek. 

Ebbm  Blacklt. 

W.    J.    HurFAKEB. 

Adam  Babnbtt. 
Thomas  Bubmbb. 
Chas.  Mobasoh. 
Ohas.  McGbabt.' 

"On  motion,  the  attorney  was  given  until  the  November 
meeting  to  prepare  the  order  of  vacation,  and  to  obtain  the 
necessary  description  of  the  land  vacated.  On  the  9ih  of 
October,  1873,  the  following  proceedings  were  had  before 
said  board,  as  shown  by  the  record  thereof: 

*'  *  In  the  matter  of  the  vacation  of  the  town-site  of  Qnindaro,  con- 
tinued from  last  term  :  And  now  on  this  day  come  the  parties  and  pre- 
sent their  several  petitions  to  the  board,  together  with  their  agreement, 
signed  by  all  the  parties  ;  and  it  being  shown  to  the  board  that  all  the 
parties  in  interest  have  had  dne  notice  and  consented  to  the  same,  and 
that  the  law  relating  thereto  has  in  all  respects  been  complied  with,  and 
that  said  proceedings  are  regular  and  correct,  it  is  therefore  ordered, 
adjudged  and  decreed  by  the  board  that  the  prayer  of  said  petitioners 
be  granted,  and  that  the  several  portions  of  said  town-site  of  Qaindaro 
and  the  additions  thereto  be  and  the  same  is  now  by  said  board  in  open 
and  ref^ular  session  declared  vacated ;  and  that  the  same  shall  hereafter 
be  known,  designated  and  described  by  metes  and  bounds  in  the  man- 
ner following :  [  Here  follows  description  by  metes  and  bounds  of  a 
large  number  of  tracts,  including  the  land  of  the  plaintifiP  described  in 
his  petition  herein.]  And  it  is  further  ordered,  that  the  clerk  enter 
upon  the  proper  books  of  the  county  this  order,  and  upon  the  tax  rolls 
the  description  herein  set  forth,  and  furnish  a  copy  of  the  same  to  the 
register  of  deeds  for  record.' 

"The  above  are  all  the  orders  made  and  pniceedings  had 
by  said  board  in  said  matter.  Save  as  above  set  forth,  the 
board  of  commissioners  never  made  the  certificates  provided 
for  in  §24,  chapter  109,  General  Statutes  1868;  nor  is  there 
any  evidence  that  the  certificates  or  descriptive  map  provided 
for  in  the  same  section  were  ever  filed  in  the  office  of  the  reg- 
ister of  deeds  of  Wyandotte  county.  Ever  since  the  proceed- 
ings and  orders  above  set  out  by  and  before  the  board  of  county 
commissioners  of  said  county,  60  feet  off  the  west  side  of  what 
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was  designated  as  Kansas  avenue  on  the  plat  of  the  town-site 
of  Quindaro  aforesaid  have  been  used  as  a  public  highway,  and 
have  been  worked  and  kept  in  repair  by  and  under  the  super- 
vision of  the  road  overseer  of  road  district  number of  the 

township  of  Quindaro  (within  the  limits  of  which  the  same  is 
situated)  and  the  township  officers  of  said  township,  the  same 
in  all  respects  as  other  roads  and  highways  in  said  road  dis- 
trict. The  lands  within  the  limits  of  said  town-site  of  Quin- 
daro haVe  ever  since  said  proceedings  and  orders  above  set  out 
been  occupied  and  used  as  farming  lands,  and  in  no  respect 
have  been  occupied,  used  or  treated  as  town  lots,  or  for  any 
purposes  of  a  town  or  village.  The  plaintiff  is  a  citizen  of  the 
state  of  Kansas,  and  the  head  of  a  family;  and  ever  since  said 
proceedings  for  the  vacation  of  said  town-site  has  used  and  oc- 
cupied all  the  land  described  in  his  petition  herein  for  farming 
and  gardening  purposes,  the  house  where  he  has  remained  with 
his  family  being  upon  that  portion  lying  east  of  what  was  for- 
merly Kansas  avenue  above  mentioned,  and  all  of  said  land  is 
and  was  at  the  time  of  the  levy  of  said  execution  used  and  occu- 
pied by  said  plaintiff  and  his  family  as  a  homestead,  unless  the 
character  of  the  highway  above  mentioned,  formerly  known  as 
Kansas  avenue,  is  and  was  at  the  time  of  such  levy  such  as  to 
deprive  said  plaintiff  of  his  homestead  rights  in  that  portion 
lying  west  of  said  highway." 

It  appears  from  the  agreed  statement  of  facts  that  in  1860 
the  plat  of  Quindaro  town-site  was  filed  in  the  office  of  the  reg- 
ister of  deeds  of  Wyandotte  county,and  that  the  strip  of  ground 
that  DOW  separates  the  land  of  the  defendant  in  error  into  two 
parts  was  one  of  the  streets  dedicated  by  that  plat,  and  was 
known  as  Kansas  avenue,  and  was  described  as  being  90  feet 
in  width.  If  it  is  still  a  street,  with  the  fee  vested  in  the  county, 
it  is  such  a  segregation  of  the  four  and  one-half  acres  from  the 
larger  tract  that  the  two  cannot  be  included  in  and  constitute 
one  homestead.  (Randal  v.  Elder,  12  Kas.  267.)  If  it  is  not 
a  street,  but  has  been  vacated  by  the  express  terms  of  a  legis- 
lative act  or  by  proper  proceedings  before  a  tribunal  having 
power  to  declare  a  vacation,  and  is  a  highway  laid  out  by 
proper  authority,  or  created  by  user,  and  is  an  easement  rest- 
ing on  the  land  by  either  of  the  creative  modes,  then  the  de- 
fendant in  error  is  entitled  to  hold  and  enjoy  the  land  on  both 
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sides  of  the  highway  as  a  homestead.  (Pitcher  v.  A,  T,  &  S. 
F.  Bid.  Cb.,  38  Kas.  516.)  In  1860  the  strip  of  ground  in 
question  was  a  public  street,  but  the  defendant  in  error  claims, 
first,  that  it  was  vacated  as  a  public  street  by  the  express  terms 
of  an  act  of  the  legislature  entitled  '^An  act  to  repeal  ao  act 
entitled  *An  act  incorporating  the  city  of  Quindaro/  approved 
January,  1859,  and  all  acts  or  parts  of  acts  amendatory  or 
supplemental  thereto,"  approved  March  6,  1862,  and  found 
on  page  407,  General  Statutes  of  1862.  Such  act  reads  as 
follows : 

"Section  1.  That  an  act  incorporating  the  city  of  Quin- 
daro, approved  January  25, 1859,  and  all  acts  or  parts  of  acts 
amendatory  or  supplemental  thereto,  are  hereby  repealed. 

"Sec.  2.  That  nothing  in  this  act  shall  affect  or  interfere 
with  the  rights  acquired  by  individuals  or  companies  under 
the  said  act  of  incorporation,  and  no  road,  street  or  alley  laid 
out  or  established  under  the  act  aforesaid  shall  be  vacated  ex- 
cept by  the  provisions  of  an  act  entitled  'An  act  vacating 
streets  and  alleys,'  approved  February  25,  A.  D.  1862. 

"Sec.  3.  That  it  shall  be  the  duty  of  the  trustee  of  Quin- 
daro township,  to  take  immediate  possession  of  all  books,  pa- 
pers, assets  and  property  of  every  kind  belonging  to  the  city 
of  Quindaro,  dispose  of  the  same  and  dischai^  the  indebted- 
ness of  said  city.  In  the  performance  of  these  duties  he  shall 
have  and  may  exercise  all  the  powers  of  the  oflSoers  provided 
for  in  the  act  of  incorporation  aforesaid." 

Waiving  the  discussion  of  all  doubtful  questions  about  the 
constitutionality  of  this  act,  or  the  power  of  the  state  l^sla- 
ture  to  pass  it,  we  need  only  state  that  it  is,  or  might  be, 
claimed  that  the  first  section  of  the  act,  by  its  terms,  vacates 
all  streets  and  alleys,  as  well  as  lots  and  blocks,  in  the  town- 
site  of  Quindaro,  except  those  especially  saved  in  the  second 
section,  and  that  the  excepted  ones  consist  of  those  in  which 
vested  rights  might  have  been  acquired  by  the  purchase  of 
lots  and  blocks  for  residence  and  business  purposes,  bounded 
by  such  streets  and  alleys.  Again,  it  is  contended  that  the 
excepted  ones  in  the  second  section  are  only  such  streets  and 
alleys  as  may  have  been  laid  out  under  and  by  virtue  of  the 
powers  granted  the  common  council  of  the  city  of  Quindaro 
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under  the  act  of  1859  incorporating  the  city.  On  the  other 
side,  it  is  contended  that  the  disincorporating  act  of  1862  did 
not  by  its  own  terms  vacate  any  of  the  streets  and  alleys,  but 
left  them  to  be  vacated  under  the  provisions  of  a  general  law 
in  force  at  that  time,  mentioned  in  the  second  section,  and  as 
that  law  is  still  in  force,  or  was  in  1873,  that  no  vacation 
could  be  had  except  under  its  provisions.  Another  contention 
is,  that  the  street  was  vacated  by  the  express  terms  of  section 
23  of  article  3  of  chapter  109,  General  Statutes  of  1868,  which 
is  as  follows : 

"Sec.  23.  All  lands  which  have  been,  either  by  individual 
owners,  town  companies  or  other  incorporated  bodies,  set  apart, 
surveyed,  laid  out  or  platted  into  towns,  cities,  or  villages,  or 
additions  thereto,  and  descriptions  or  plats  of  which  may  have 
been  made  or  recorded  according  to  law,  but  upon  which  in 
fact  no  town,  city  or  village  shall  have  been  erected  or  exists, 
but  which  lands  so  subdivided  and  platted  are  unoccupied  for 
the  purposes  of  a  town,  city,  or  village,  are  hereby  declared 
to  be  vacated  as  such,  and  the  streets,  alleys  and  lanes  shall 
revert  to  the  owners  of  the  lots  platted  upon  them,  in  due 
proportion,  and  the  public  grounds  to  the  owners ;  and  all 
surveys  and  plats  for  the  subdivision  of  such  lands  are  de- 
clared null  and  void,  and  the  lands  hereby  restored  to  their 
original  condition  under  the  surveys  of  the  United  States  gov- 
ernment, as  if  no  platting  for  a  town  had  taken  place." 

Now,  it  is  said  that  the  condition  of  things  required  by  the 
foregoing  section  existed  with  reference  to  the  Quindaro  town- 
site,  and  that  therefore  this  section  ipso  facto  reinvested  the 
fee  to  Kansas  avenue  in  the  abutting  owners  from  the  31st 
day  of  October,  1868,  this  being  the  date  at  which  the  act 
and  section  above  quoted  became  a  law.  But  whether  such  a 
condition  of  things  existed  with  reference  to  the  Quindaro 
town-site  must  b€  determined  in  accordance  with  §  24,  which 
reads  as  follows : 

"  Sec.  24.  For  the  purpose  of  deciding  the  question  whether 
lands,  to  which  the  provisions  of  the  preceding  section  are 
sought  to  be  applied,  come  under  its  intent,  the  following  pro- 
cedure shall  be  complied  with,  viz. :  Upon  the  written  petition 
of  any  one  or  more  persons,  who,  by  by  their  affidavit,  repre- 
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sent  that  they  are  the  owners  of  a  majority  of  the  lots  or  subdi- 
visions of  the  town-site,  concerning  which  action  is  to  be  taken, 
the  county  board  of  the  county  in  which  the  lands  may  be 
.  shall  advertise,  in  some  newspaper  published  in  the  county, 
and  by  public  notice  posted  on  the  land  itself,  for  at  least  three 
weeks,  that  such  application  has  been  made,  and  that,  on  a 
stated  day,  the  board  will  take  testimony  regarding  the  occu- 
pancy of  the  lands  described;  and  upon  the  day  fixed  in  such 
advertisement,  shall  so  proceed  to  take  testimony.  If  it  ap- 
pear to  the  county  board,  upon  the  day  of  hearing,  that  no 
inhabitants  owning  any  of  the  soil,  and  dwellirfg  upon  any  def- 
inite pieces  or  parcels  of  the  land,  of  the  quantity  of  five  ox 
more  acres  in  a  body,  protest  against  it,  then  the  board  shall 
make  its  certificate,  declaring  the  provisions  of  the  preceding 
section  duly  applied  to  the  land  so  surveyed,  platted,  or  sub- 
divided, and  upon  a  plainly  drawn  lithographic  map  of  the 
whole  land,  as  presented  to  it  for  investigation,  denote  and 
mark  the  portions  of  the  survey  or  subdivision  of  which,  by 
the  application  of  the  preceding  section,  it  has  vacated.  The 
county  board  shall  then  file  such  certificate  and  descriptive 
map  in  the  oflfice  of  the  register  of  deeds  of  the  county,  and 
thereafter  such  land  shall  be  taxed  by  appropriate  description 
in  acres." 

It  will  be  noticed  from  the  agreed  statement  of  facts  that 
certain  persons  attempted  to  have  the  action  of  the  board  of 
county  commissioners  on  this  question.  They  filed  a  petition 
on  the  30th  day  of  August,  1873,  with  the  county  clerk,  in 
substantial  conformity  to  the  requirements  of  this  section. 
They  caused  a  notice  to  be  filed  with  the  county  clerk,  accom- 
panied by  proof  of  its  publication  in  a  weekly  newspaper,  of 
general  circulation  in  the  county,  that  their  petition  would  be 
presented  at  the  regular  meeting  of  the  board  to  be  held  in 
the  month  of  September,  1873.  On  the  same  day,  to  wit,  the 
2d  day  of  September,  1873,  there  was  filed  in  the  office  of  the 
county  clerk  a  similar  notice,  but  it  was  not  accompanied  by 
any  proof  that  the  same  had  been  duly  posted  on  the  premises, 
as  the  law  required.  There  is  no  evidence  in  the  record  that 
either  of  said  notices  was  ordered  by  the  board,  or  that  said 
petition  was  ever  brought  to  the  notice  of  the  board  prior  to 
September  2,  1873.     On  the  3d  day  of  September,  1873,  the 
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order  of  vacation  was  made,  as  recited  in  the  agreed  statement 
of  facts,  but  the  board  never  made  the  certificate  required  by  , 
the  section,  and  neither  the  certificate  nor  the  descriptive  map 
was  ever  filed  in  the  office  of  the  register  of  deeds,  but  60  feet 
off  the  west  side  of  said  street  have  been  used  by  the  public 
and  kept  in  repair  by  the  road  overseer  of  the  district  ever 
since  such  proceedings  were  had  by  the  board  of  county  com- 
missioners, and  the  lands  within  the  limits  of  the  town-site  of 
Quindaro  have,  ever  since  said  proceedings,  been  occupied  and 
used  as  farming  lands,  and  in  no  respect  have  been  used  as 
town  lots,  or  for  any  of  the  purposes  of  a  town  or  village. 
Another  vigorous  contention  of  the  plaintiff  in  error  is,  that 
no  l^al  notice  was  given  of  the  presentation  of  the  petition  to 
vacate.  The  law  requires  the  board  of  county  commissioners 
to  advertise  in  some  newspaper  published  in  the  county,  and 
by  public  notice  posted  upon  the  land  itself,  for  at  least  three 
weeks,  that  such  an  application  has  been  made,  and  that  on  a 
stated  day  the  board  would  take  testimony  regarding  the  oc- 
cupancy of  the  lands  described.  The  notice  in  this  case  was 
published  in  a  newspaper,  but  was  not  ordered  by  the  board, 
and  was  signed  by  the  principal  petitioner.  Another  ccAiten- 
tion  is,  that  no  certificate  and  descriptive  map  have  been  filed  in 
the  office  of  the  register  <^f  deeds  by  the  board  of  county  com- 
missioners; but  it  is  said  against  such  a  claim,  that  it  will  not 
be  seriously  contended  that  the  failure  of  the  board  to  perform 
a  plain  duty  required  by  law  will  be  chargeable  to  the  peti- 
tioners for  vacation,  they  having  performed  every  act  required 
of  them,  especially  when  that  failure  did  not  or  has  not  in  any 
manner  prejudiced  the  existing  rights  of  the  party  complain- 
ing, who  at  no  time,  so  far  as  the  record  discloses,  had  any 
interest  in  the  vacation  proceedings. 

All  these  questions  have  received  careful  consideration,  and 
yet  we  think  the  true  solution  of  the  question  involved  can 
be  determined  more  satisfactorily,  and  on  a  more  intelligible 
basis^  by  noticing  other  questions  that  arise  upon  the  agreed 
statement.  The  plaintiff  in  error  in  this  case  has  an  execution 
levy  on  these  4|  a>;res  of  ground.     If  his  lien  ripens  into  a 
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sheriflF's  deed,  he  takea  by  that  only  such  title  and  interest  as 
Huffaker  had  at  the  time  the  judgment  became  a  lien  on  the 
land.  Now,  at  the  time  of  this  levy,  what  was  the  l^al  atti- 
tude of  Huffaker  with  reference  to  this  strip  of  ground  ?  Had 
not  Huffaker^s  acts  estopped  him  from  denying  that  it  was  a 
public  highway?  He  was  one  of  the  principal  petitioners, 
and  gave  the  notices  in  the  proceedings  before  the  board  of 
county  commissioners,  and  in  accordance  with  the  rule  es- 
tablished by  this  court  in  the  case  of  Stewart  v,  Comw!r%  oj 
Wyandatte  Co.,  45  Kas.  708,  he  has  voluntarily  invoked  for 
his  benefit  the  order  of  the  board,  and  is  now  bound  by  it, 
although  it  is  made  without  authority.  His  attitude  with 
respect  to  this  strip  of  ground  has  been  such  that  he  would 
not  be  permitted  to  enjoin  the  collection  of  a  tax  for  its  im- 
provement, but  would  be  compelled  to  pay.  He  could  not 
successfully  refuse  to  perform  work  on  this  strip  of  ground 
as  a  public  highway,  if  properly  ordered  to  do  so  by  the  road 
overseer  of  the  district  in  which  it  is  located  and  he  resides. 
Can  the  judgment  creditor  succeed  to  his  title  and  repudiate 
his  obligations  ?  The  agreed  statement  of  facts  recites  that 
ever  since  the  order  of  the  board  of  county  commissioners,  60 
feet  off  of  the  west  side  of  what  was  designated  as  Kansas 
avenue  on  the  plat  of  the  town-site  of  ^^uindaro  have  been  used 
as  a  public  highway,  and  have  been  worked  and  kept  in  repair 
by  and  under  the  supervision  of  the  road  overseer  of  the  road 
district  in  the  township  of  Quindaro  within  the  limits  of 
which  this  ground  is  situated,  and  the  township  oflBcers  of  said 
township  have  treated  the  same  in  all  respects  as  other  roads 
and  highways  in  said  township.  These  results  are  directly 
attributable  to  the  action  of  the  county  board,  put  in  motion 
by  the  direct  efforts  of  Huffaker.  He  has  by  such  conduct 
induced  action  upon  the  part  of  others;  he  has  created  a  con- 
dition of  affairs  with  respect  to  this  highway  that  has  induced 
official  and  individual  action  concerning  it,  and  he  is  in  no  sit- 
uation to  aver  against  others  that  what  he  helped  to  make  ap- 
pear had  an  actual  existence,  has  no  legal  existence.  He  is 
estopped  from  asserting  that  this  strip  of  ground  is  a  legal 
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highway,  aod  anyone  who  takes  from  him,  or  succeeds  to  his 
ownership  of  the  land,  is  estopped  to  the  same  extent.  (See 
cases  of  Neff  v.  BcJes^  25  Ohio  St.  169;  Tkimer  v.  WiUiamSy 
76  Mo.  617,  as  tending  to  support  this  doctrine.)  Again,  as- 
suming that  the  action  of  the  board  of  county  commissioners, 
declaring  the  west  60  feet  of  Kansas  avenue  a  public  highway 
is  defective,  yet,  if  the  public  have  acted  on  the  claim  supplied 
by  such  proceedings,  and  have  used  the  strip  of  ground  as  a 
public  highway  for  the  requisite  period  of  time,  it  is  estab- 
lished as  such  by  presumption.  (Elliott,  Roads  and  St.  136, 
and  authorities  cited.) 

It  may  be  said — and  this  is  one  of  the  embarrassments  of 
the  case — that  the  continued  user  of  this  strip  of  ground  is 
as  consistent  with  its  character  as  a  street  as  that  of  a  public 
highway.  While  this  is  measurably  true,  and  would  be  ab- 
lutely  so  in  the  absence  of  the  proceedings  before  the  county 
board,  it  must  be  recollected  that  this  user  was  coupled  with 
certain  official  acts  entirely  inconsistent  with  its  character  as  a 
street.  It  was  worked  and  improved  by  the  overseer  of  the 
road  district,  and  it  was  treated  by  the  township  officers  as  a 
highway.  Its  character  as  a  street  was  formed  by  the  act  of 
dedication,  and  beyond  the  filing  of  the  plat  there  is  not  an 
affirmative  word  in  the  whole  record  that  it  was  ever  used  as 
a  street,  but  on  the  contrary  there  are  many  things  recited  that 
rebut  the  ordinary  presumption  that  it  continued  to  be  a  pub- 
lic street.  These  are,  that  there  never  was  a  population  on 
the  land  platted  sufficient  to  make  a  city,  town,  or  village,  but 
that  such  land  constituted  a  town-site,  as  defined  in  the  case 
of  CUy  of  Ottawa  v.  Rohrbough^  42  Kas.  253,  "it  being  a  tract 
of  land  subdivided  into  lots  and  blocks  by  streets  and  alleys, 
that  has  never  been  improved  by  occupancy  or  buildings,  or 
has  been  so  partially  improved,  but  not  to  the  extent  as  would 
authorize  the  organization  of  a  city,  town,  or  village."  It  is 
set  forth  in  the  agreed  statement  of  facts  "that  the  lands 
within  the  limits  of  said  town-site  of  Quindaro  have  ever 
since  said  proceedings  and  orders  above  set  forth  been  occu- 
pied and  used  as  farming  lands,  and  in  no  respect  have  been 
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occupied^  used  or  treated  as  town  lots  for  auy  of  the  purposes 
of  a  town  or  village."  So  that  the  strip  of  ground  waa  not 
in  use  as  a  street  at  the  time  the  county  board  declared  it  to 
be  a  public  highway. 

We  are  not  unmindful  of  the  fact  that  this  court  has  sev- 
eral times  declared  that  a  public  highway  cannot  be  created 
by  a  resolution  of  the  board  of  county  commissioners,  (see 
cases  of  Noffzigger  v.  McAllister y  12  Kas.  315;  Common  of 
Wabaunsee  Co.  v.  Muhlenbacherj  18  id.  129;  Shafer  v.  Weech^ 
34  id.  596;  Barker  v.  Comm'rs  of  Wyandotte  Co.,  45  id.  681,) 
but  the  order  of  the  board  can  be  clearly  referred  to  by  the 
public  as  a  claim  or  color  of  right  for  the  use,  reinforced  by 
the  fact  that  there  has  been  a  constant  use  of  the  same,  as  a 
public  highway,  for  more  than  14  years.  In  this  state  it  was 
held,  in  the  case  of  Oliphant  v.  CommWs  of  Atchison  Co,,  18 
Kas.' 386,  that  "the  use  of  a,  highway  for  five  years  vests  no 
title  in  the  public  as  against  the  owner."  We  have  been 
unable  to  find  a  case  in  which  the  time  necessary  to  create  a 
highway  by  prescription  has  been  expressly  stated  by  this 
court  Of  course  15  years'  constant  use  would  be  sufficient. 
But  this  is  not  a  very  material  question  in  this  case,  the  pre- 
cise contention  now  being  that  Huffaker's  relation  to  this  strip 
of  ground  has  been  such  that  the  use  by  the  public  of  it,  for 
any  length  of  time,  is  sufficient  to  estop  him,  by  reason  of  his 
conduct  and  influence  in  procuring  the  order  of  the  board, 
and,  he  being  estopped,  that  estoppel  operates  against  all  those 
in  privity  with  him.  The  old  maxim  of  the  common  law, 
"oDce  a  highway  always  a  highway,"  still  holds  good,  so  far 
as  the  rights  of  an  abutter  are  concerned,  and  it  is  probable 
that  the  legislature  cannot  take  away  the  rights  of  an  abutter 
without  at  least  providing  for  compensation;  but  where  no 
such  rights  exist  or  are  asserted,  the  public  may  abandon  or 
some  tribunal  vacate.  It  is  shown  that  this  strip  of  land  was 
created  a  street  by  dedication,  and  then  it  is  shown  that  the 
town  in  which  this  street  was  located  was  disincorporated,  or, 
if  not  legally  disincorporated,  that  for  a  long  series  of  years 
the  land  on  either  side  of  the  street  has  been  used  exclasively 
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for  farming  purposes,  and  not  used  for  any  of  the  purposes 
of  a  city,  town,  or  village;  it  is  shown  that  it  has  been  used 
as  a  public  highway  for  many  years,  and  that  this  user  is 
traceable  to  a  color  of  right  found  in  the  public  records  of  the 
county,  and  acquiesced  in  for  many  years,  both  by  the  officials 
of  the  township,  the  adjoining  owners,  and  the  traveling  public* 

It  seems  clear  to  us  that  if  the  public  authorities  treat  this 
strip  of  ground  as  a  public  road,  and  citizens  have  acquired 
rights  on  the  faith  that  it  was  a  road,  and  public  money  is 
expended  on  its  improvement,  and  resident  tax  payers  of  the 
road  district  in  which  it  is  situated  are  compelled  to  perform 
labor  upon  it,  and  all  these  things  have  been  induced  by  the 
acts  and  declarations  of  the  owner,  that  such  owner  creates 
an  equitable  estoppel,  'which  precludes  him  from  defeating  the 
public  right  of  passage,  not  because  it  has  become  a  public 
road  by  prescription,  but  because  the  declarations  and  actions 
of  the  owner  of  the  land  have  been  such  that  he,  in  good  con- 
science, cannot  deny  that  it  is  a  public  road.  An  owner  in 
many  cases  may  estop  himself  from  recovering  the  land  itself, 
and  yet  have  his  action  for  damages.  (Elliott,  Roads  and  St., 
p.  3,  and  authorites  cited  in  foot-notes.)  And  if  Huffaker  is 
estopped,  those  who  succeed  him  in  ownership  of  the  land  must 
keep  silent.  The  plaintiff  in  error  is  either  bound  by  the  acts 
and  declarations  of  Huffaker,  or  his  levy  on  the  land  is  not 
such  an  interest  as  permits  him  to  disturb  a  condition  created 
and  acquiesced  in  by  the  public  and  the  owner. 

These  considerations  lead  us  to  the  conclusion  that  the 
judgment  of  the  court  below  ought  to  be  affirmed,  and  we  so 
recommend. 

By  the  Court:    It  is  so  ordered. 

All  the  Justices  concurring. 
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The  Chioago,  Kansas  &  Nebraska  Railway  Com- 


^  ^'-^  PANY  V.  John  T.  Stewart  et  at. 


1.  GoMDBif NATION  Pbooeedino — Value  of  Land  Taken — Expert  Evi- 
dence, Where  farmers  or  others  give  their  opinions,  as  experts,  as 
to  the  market  yalae  of  land  with  which  they  are  aoqaainted,  it  is  not 
improper,  npon  cross-examination,  for  the  purpose  of  testing  their 
knowledge  and  competency,  to  inquire  of  them  concerning  the  sales 
of  adjoining  land. 

2.  Inbtbuotions,  When  to  be  Oiven»  Instractions  are  not  to  be  given 
nnless  applicable  to  the  facts  disclosed  npon  the  triaL 

Error  from  Sumner  District  Court 

Condemnation  proceedings  by  the  Chicago,  Kansas  i 
Nebraska  Railway  Company  for  a  right-of-way  through  the 
northwest  quarter  of  section  2,  in  township  32,  in  range  1 
west,  in  Sumner  county,  in  this  state.  The  condemnation 
commissioners  awarded  the  land-owners  $1,999.  Both  the 
railway  company  and  the  land-owners  appealed  from  this 
award  to  the  district  court  of  said  county.  The  appeals  were 
consolidated  and  tried  together  under  ihe  title  of  John  T. 
Stewart  and  A.  A.  Richards  t?.  The  Chicago,  Kansas  and  Ne- 
braska Railway  Company.  In  the  district  court  the  land- 
owners filed  a  petition  which  alleged,  among  other  things,  that 
"  the  laud  lies  near  to  the  populous  and  growing  city  of  Wel- 
lington, the  county-seat  of  the  county  of  Sumner;  that  the 
main  public  road  and  thoroughfare  leading  from  the  northern 
portion  of  said  county  to  the  county-seat  runs  along  the  east 
line  of  the  land;  and  that  on  the  10th  day  of  May,  1887,  the 
land,  before  being  invaded  by  the  ruthless  and  destroying 
hand  of  the  defendant,  was  the  most  beautiful,  finest,  and  de- 
sirable tract  of  land  in  said  county.  It  laid  like  a  daisy, 
smooth  as  a  kitten.  Shimmering  in  the  sunlight  of  that  Kan- 
sas spring  morning,  nothing  could  be  handsomer." 

The  jury  returned  a  verdict  for  the  land-owners  against  the 
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railway  company  for  $2,330.70.     They  also  made  the  follow- 
ing special  findings  of  fact: 

^*  1.  From  what  time  do  you  allow  interest  to  the  plaintiffs? 
A.   From  May  10,  1887. 

^'2.  How  mach  do  yon  allow  the  plaintiffs  for  interest? 
A.   $230.70.^^ 

Special  interrogatories  numbered  1,  2,  4,  6,  15,  and  16, 
asked  by  the  defendant,  and  the  answers  thereto,  are  in  the 
words  and  figures  following,  to  wit: 

^'Ques.  1.  What  was  the  fair  market  value  of  the  farm  in 
question  immediately  before  the  condemnation  of  defendant's 
right-of-way  over  the  same?     Ans.   $8,000. 

'^Q.  2.  What  amount  of  land  was  there  in  the  fisirm  in 
question  just  before  defendant's  right-of-way  was  condemned 
over  the  same?    A.   158^^  acres.'' 

''  Q.  4.  What  amount  of  land  was  taken  for  the  right-of- 
way  of  defendant?    A.   7-^^  acres." 

'^Q.  6.  What  was  the  amount  of  land  left  on  the  east  side 
of  defendant's  rlght-.of-way?    A.    n^ij^  acres." 

'^Q.  15.  What  was  the  fair  market  value  of  the  plaintiffs' 
farm  immediately  after  the  condemnation  of  defendant's  right- 
of-way  over  plaintiffs'  farm?    A.   $5,900. 

"Q.  16.  What  sum  do  you  allow  in  your  total  estimate  of 
damages  for  the  perpetual  use  of  the  land  taken  for  the  defend- 
ant's right-of-way?    A.   $362.73." 

The  Railway  Company  filed  its  motion  for  a  new  trial,  con- 
taining 17  grounds  therefor.  This  motion  was  overruled,  and 
judgment  rendered  upon  the  verdict.  The  Railway  Company 
excepted,  and  brings  the  case  here. 

M.  A,  Low,  and  W.  F.  Evans,  for  plaintiff  in  error. 
James  Lawrence,  and  A.  A,  Richards,  for  defendants  in 
error. 

The  opinion  of  the  court  was  delivered  by 

HoRTON,  C.  J. :  Appeal  from  an  award  made  by  commis- 
sioners to  lay  off  and  condemn  a  right-of-way  for  a  railway 
company.  The  commissioners  awarded  the  land -owners 
$1,999.     Both  parties  appealed.    Upon  the  trial,  the  jury 

45  — 47KA8. 
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returned  a  verdict  for  the  land-owners  against  the  railway 
company  for  $2,330.70.  Judgment  was  entered  thereon. 
The  railway  company  excepted^  and  brings  the  case  here. 
Upon  the  trial,  the  railway  company  introduced  as  witnesses 
J.  W.  Morris,  A.  M.  McConkey,  and  John  S.  McMahan,  who 
were  farmers  living  in  the  vicinity  of  the  land  in  controversy, 
and  acquainted  with  the  value  thereof.  Two  of  these  wit- 
nesses testified  that  the  land  was  worth  $2,600;  another  of 
these  witnesses  testified  the  land  was  worth  $25  an  acre. 
For  the  purpose  of  testing  the  knowledge  and  competency  of 
these  witnesses,  the  owners  inquired  of  them,  upon  cross- 
examination,  concerning  the  sales  of  adjoining  land.  The 
propriety  of  allowing  proof  of  the  sales  of  similar  property  to 
that  in  question,  made  at  or  about  the  time  of  the  taking,  is 
sustained  by  some  of  the  authorities  and  opposed  by  others. 
Such  proof  is  held  competent  in  Illinois,  Iowa,  Massachusetts, 
New  Hampshire,  New  York,  and  Wisconsin,  and  wholly  in- 
competent by  the  courts  of  Pennsylvania  and  Minnesota. 
(Lewis,  Em.  Dom.,  §443.)  In  a  Massachusetts  case  it  was 
said  that — 

"The  price  for  which  other  adjacent  lots  had  been  actually 
sold  was  admissible,  open,  of  course,  to  any  evidence  explana- 
tory of  the  circumstances  attending  such  sale,  and  tending  to 
show  why  the  purchasers  gave  a  price  greater  than  the  trae 
value  of  the  land.  If  it  had  been  a  price  fixed  by  a  juiy,  or 
in  any  way  compulsorily  paid  by  the  party,  the  evidence  of 
such  payment  would  be  inadmissible  before  the  jury.  Upon 
the  principle  on  which  we  should  admit  evidence  of  other 
sales  between  other  parties  of  adjacent  lots,  this  evidence  was 
admissible,  and  none  the  less  so  because  the  railroad  corpora- 
tion were  themselves  the  purchasers.*'  ( Wyman  v.  Railroad 
Cb.,  54  Mass.  316.) 

The  objections  to  evidence  of  special  sales  of  land  are  stated 
in  East  Pennsylvania  Railroad  v,  Heustery  40  Pa.  St  53,  where 
the  court,  speaking  of  similar  evidence  received  in  that  case, 
says: 

"  It  did  not  pretend  to  fix  the  market  value  of  the  land,  bat 
assumed  to  ascertain  it  by  the  special,  and  it  may  be  exoep- 
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tionaly  cases  named.  This  would  not  do;  for^  if  allowed,  each 
special  instance  addoced  on  the  one  side  must  be  permitted  to 
be  assailed,  and  its  merits  investigated,  on  the  other;  and  thus 
would  there  be  as  many  branching  issues  as  instances,  which,  if 
numerous,  would  prolong  the  contest  interminably.  But  even 
this  is  not  the  most  serious  objection.  Such  testimony  does 
not  disclose  the  public  and  general  estimate  which,  in  such 
cases,  we  have  seen  is  a  test  of  value.  It  would  be  ad  liable 
to  be  the  result  of  fancy,  caprice  or  folly  as  of  sound  judgment 
in  r^ard  to  the  intrinsic  worth  of  the  subject-matter  of  it,  and 
consequently  would  prove  nothing  on  the  point  to  be  investi- 
gated. The  fact  as  to  what  one  man  may  have  sold  or  re- 
ceived for  his  property  is  certainly  a  collateral  fact  to  an  issue 
involving  what  another  should  receive,  and,  if  in  no  way  con- 
nected with  it,  proves  nothing.  It  is  therefore  irrelevant,  im- 
proper, and  dangerous.'' 

See,  also,  Stinaon  v.  C.  8t.  P.  &  M.  Ely.  Cb.,  27  Minn.  284- 
289;  Railway  Cb.  v.  SplUlog,  45  E:a8.  68;  K  0.  &  T.  Rly.Oo. 
V.  Vickroy,  46  id.  248.  In  this  case,  however,  the  land-owner& 
did  not  prove  or  offer  to  prove,  to  make  out  their  case,  any 
special  sales  of  property  adjoining  the  land  in  dispute.  The 
evidence  objected  to  was  drawn  out  upon  cross-examination^ 
and  we  think,  where  experts  or  persons  are  permitted  to  give 
their  opinions  as  to  value  of  land,  a  cross-examination  of  the 
kind  referred  to  is  not  improper,  or  any  ground  for  the  rever- 
sal of  a  case.  (K.  C.  &  T.  Ely.  Oo.  v.  Viokroy,  46  Kas.  248.) 
In  that  case  it  was  decided  that — 

''In  appeals  from  the  awards  of  commissioners  in  condem- 
nation proceedings,  opinions  as  to  the  value  of  property  should 
be  confined  to  the  property  in  question,  unless  on  cross-ex- 
amination, for  the  purpose  of  testing  the  knowledge  and  com- 
petency of  the  witness,  the  value  of  adjoining  property  is 
mquired  of." 

The  railroad  company  asked  the  court  to  instruct  the  jury  — 

''  That  in  assessing  the  damages  done  to  the  land  by  reason 
of  the  appropriation  of  a  right-of-way  through  it  for  a  rail- 
road, the  liability  of  teams  l^ing  frightened,  or  the  additional 
care  by  the  land-owner  made  necessary  in  the  future  as  to 
such  teams,  by  reason  of  the  proximity  of  such  railroad,  does 
not  of  itself  constitute  any  grounds  for  special  compensation ; 
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such  damages  are  speculative,  and  not  the  proper  subject  of 
inquiry  and  damage." 

This  instruction  was^refused.  Where  such  an  instruction 
is  applicable  or  necessary,  it  should  be  given.  The  instruo- 
tion  has  been  approved  by  this  court  in  many  cases.  But  the 
facts  disclosed  upon  the  trial  hardly  show  that  this  instructioD 
was  needed  in  this  case.  The  land  in  dispute  consists  of  aboat 
160  acres  near  the  city  of  Wellington;  only  10  to  15  acres 
at  the  time  of  the  taking  were  broken,  the  remainder  of  the 
land  was  raw  prairie,  without  improvements.  There  was  do 
evidence  offered  or  attempted  to  be  offered  in  the  case  con- 
cerning teams  being  frightened  by  reason  of  the  proximity  of 
the  railroad.  The  general  charge  to  the  jury  seems  to  have 
been  fair,  and  fully  in  accord  with  the  decisions  of  this  court 
for  like  cases.  We  do  not  think  the  refusal  to  give  the  in- 
struction prayed  for,  considering  the  testimony  offered,  was 
prejudicial.  It  does  not  appear  from  any  of  the  special  find- 
ings that  the  liability  of  teams  being  frightened  was  ao  ele- 
ment in  the  damages  returned. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


Charles  Sullivan  et  cU.  v.  S.  A.  Brown  &  Co. 

JuBTiox  OF  THB  PxAox — Proctioe,  The  plaintiff  oommenoed  an  action 
before  a  jnetioe  of  the  peace  opon  an  aoooont  duly  verified  nndec 
J  84  of  the  jnstioeB*  act,  and  no  denial  of  the  aoooont,  yerified  by  affi- 
dayit  or  otherwise,  was  ever  interposed.  The  justice,  in  the  absence 
of  the  plaintiff,  sustained  a  motion  of  the  defendants  to  dismiss  the 
action  for  want  of  proseontion,  bot  within  five  minutes  thereafter 
and  before  he  entered  the  order  of  dismissal  opon  his  docket,  set 
aside  the  order  of  dismissal  and  overroled  the  defendants'  motion, 
and  set  the  case  down  for  trial  at  a  later  boor  of  the  same  day,  and 
the  defendants'  attorney  had  foU  notice  thereof,  and  the  jostioe  after 
ward  rendered  judgment  in  favor  of  the  plaintiff  and  against  the  de- 
fendant for  the  amoont  of  the  plaintiff's  aoooont.  Heldt  No  material 
error  was  committed  as  against  the  defendants. 
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Error  from  Sedgwick  District  Court, 
The  opinion  states  the  case. 

Edwin  White  Moore,  for  plaintiffs  in  error. 
Dale  &  Wall,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  commenced  before  a 
justice  of  the  peace  of  Sedgwick  county  on  November  27, 
1888,  by  8.  A.  Brown  &  Co.,  a  corporation,  against  Charles 
Sullivan  and  Greorge  Steinmetz,  to  recover  on  an  account  the 
sum  of  $230.  The  summons  was  made  returnable  on  De- 
cember 8, 1888,  at  9  o'clock  a.m.,  which  summons  appears  to 
have  been  duly  served.  Attachment  and  garnishment  pro- 
ceedings were  also  commenced  at  the  time  of  commencing  the 
action,  but  as  no  question  is  presented  with  regard  to  them, 
they  will  not  be  further  mentioned  in  the  case.  We  shall  now 
give  so  much  of  the  proceedings  of  the  justice  of  the  peace 
as  are  applicable  to  this  case,  and  as  they  appear  from  the 
Ijecord,  and  as  entered  by  the  justice  upon  his  docket.  They 
are  as  follows : 

"And  now,  to  wit,  on  this  8th  day  of  December,  1888,  at 
10  o'clock  A.  M.,  this  cause  comes  on  for  hearing.  The  plain- 
tiff, 8.  A.  Brown  &  Co.,  not  present,  and  the  defendants, 
Charles  Sullivan,  Greorge  Steinmetz,  by  Moore  &  Douglass, 
their  attorneys,  present.  In  three  minutes  thereafter,  and 
during  the  pressure  of  other  official  business,  the  defendants, 
by  their  attorney,  Edwin  White  Moore,  moved  to  dismiss  this 
action  for  want  of  prosecution,  and  insisted  upon  a  ruling  on 
said  motion  at  once,  for  the  reason  that  he  must  be  in  another 
court  immediately;  and  while  in  the  act  of  leaving  my  office, 
and  .on  his  insisting,  I  sustained  said  motion,  and  said  attor- 
ney withdrew  at  once  from  said  office.  Within  five  minutes, 
and  before  any  entry  had  been  made  on  my  docket,  I  discov- 
ered that  the  account  sued  on  was  verified  by  the  affidavit  of 
H.  L.  Williamson,  plaintiff's  manager  therein.  I  immediately 
sent  word  to  the  said  attorney  that  I  had  reconsidered  my  rul- 
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ing  on  said  motion,  and  had  overruled  the  same,  also  at  the 
same  time  sending  word  to  plaintiff's  attorneys,  who  were  with 
defendants'  attorney,  attenaing  upon  the  district  oourt  of  this 
county,  of  my  action,  and  that  the  case  was  set  down,  upon  my 
own  motion,  for  trial  at  3  P.  M.  of  this  day.     At  or  near  2 
o'clock  of  this  day  said  attorney  Moore  informed  me  that  he 
had  notice  of  my  action  as  aforesaid,  and  that  he  had  seen 
plaintiff's  attorneys  at  said  district  court,  and  that  he  wanted 
until  Monday  of  next  week  to  consider  whether  he  would  stand 
upon  record  now  made,  if  plaintiff's  attorneys  would  agree  to 
such  continuance.     No  further  appearance  being  made  herein 
by  either  party,  and  on  account  of  the  pressure  of  other  official 
business,  1  passed  this  case  until  December  10, 1888;  at  which 
time,  and  at  10  o'clock  a.  m.,  plamtiff's  attorneys  appeared  for 
the  plaintiff,  and,  in  the  absence  of  the  defendants  and  their 
attorneys,  demanded  judgment  for  the  plaintiff,  stating  that 
the  defendants  by  their  attorneys  had  agreed  that  this  case 
should  be  set  for  hearing  at  9  a.  m.  of  this  day.   '  Whereupon 
the  hearing  is  had,  the  correctness  of  plaintiff's  verified  aooount 
still  not  denied  under  oath  by  the  defendants.     And  on  hear- 
ing the  proofs  and  allegations  of  parties,  I  do  find  for  the 
plaintiff,  in  the  sum  of  $222.75,  of  which  $22.75  is  for  7  per 
cent,  interest  on  $200,  from  April  25, 1887.     It  is  thereupon, 
on  this  10th  day  of  December,  1888,  considered,  ordered  and 
adjudged  by  the  court,  that  the  said  S.  A.  Brown  &  Co., 
plaintiff,  have  and  recover  of  the  said  Charles  Sullivan  and 
Greorge  Steinmetz,  defendants,  the  sum  of  $222.75,  wiih  7  per 
cent,  interest  per  annum  from  date,  together  with  costs  herein, 
taxed  at  $6.40.     December  10,  1888,  at  or  near  11  o'clock 
A.  M.,  Edwin  White  Moore,  one  of  the  defendants'  attorneys 
herein,  appeared  and  protested  that  he  had  not  agreed  with 
plaintiff's  attorneys  that  this  case  should  be  set  down  for  hear- 
ing at  9  o'clock  A.  M.  of  this  day,  and  objected  to  the  entering 
of  any  judgment  herein,  and  also  excepted  to  the  ruling  of  the 
justice  in  reconsidering  and  then  overruling  of  this  said  motioo 
heretofore  made,  to  dismiss  this  action  for  want  of  prosecution 
on  the  part  of  the  plaintiffs,  last  Saturday,  December  8, 1888.*' 

On  December  15,  1888,  the  defendants  took  the  case  to  the 
district  court  upon  petition  in  error,  and  on  April  2, 1889,  the 
case  was  dismissed  by  the  district  court,  and  judgment  for 
costs  was  rendered  in  favor  of  S.  A.  Brown  &  Co.  and  against 
Sullivan  and  Steinmetz;  and  afterward  Sullivan  and  Stein- 
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metz  brought  the  case  to  this  coart  on  petition  in  error,  mak- 
ing 8.  A.  Brown  &  Co.  the  defendant  in  error. 

Did  the  district  court  commit  material  or  substantial  error 
in  dismissing  Sullivan  and  Steinmetz^s  petition  in  error?  It 
appears  that  the  bill  of  particulars  of  the  plaintiff  in  the  jus- 
tice's Goun  set  forth  a  cause  of  action  upon  an  account,  and 
was  duly  verified,  and  no  denial  of  this  account,  verified  by 
the  affidavit  of  the  opposite  party  or  of  anyone  else,  and  in- 
deed no  denial  of  any  kind,  was  ever  made  or  presented  to  the 
justice  of  the  peace,  and  no  testimony  was  introduced  before 
the  justice;  hence,  the  only  action  that  the  justice  could  prop- 
erly have  taken  in  the  matter  was  to  render  judgment  in  favor 
of  the  plaintiff  in  his  court  and  against  the  defendant  for  the 
amount  of  the  account.  (Justices'  Code,  §84;  8.  K.  My.  Co- 
9.  Gould,  44  Kas.  68.)  At  the  time,  however,  when  this  case 
came  up  for  consideration  in  the  justice's  court,  the  justice  was 
engaged  in  other  official  business,  and  could  not  properly  have 
taken  up  the  case  at  all  for  consideration.  However,  the  jus- 
tice was  pressed  by  the  defendants  to  dismiss  the  plaintiff's 
action  for  want  of  prosecution,  and  the  justice  sustained  the 
defendants'  motion,  but  never  made  any  entry  thereof  upon 
his  docket,  and  within  about  five  minutes  thereafter  overruled 
the  defendants'  motion  and  set  the  case  down  for  trial  at  3 
o'clock  P.  M.  of  the  same  day,  and  the  defendants'  attorney 
had  full  notice  thereof.  Now,  under  the  pleadings  and  pro- 
ceedings in  the  justice's  court,  as  the  justice  had  no  power  to 
act  except  to  render  judgment  in  favor  of  the  plaintiff  in  that 
court,  and  against  the  defendants  for  the  amount  of  the  ac- 
count, and  HB  the  order  sustaining  the  defendants'  motion  to 
dismiss  the  action  was  never  entered  upon  the  justice's  docket, 
and  as  such  order  was  set  aside  and  the  motion  overruled  in 
a  few  minutes  after  they  were  made,  and  as  the  attorneys  for 
the  defendants  had  full  notice  of  the  same,  we  think  we  can- 
not treat  the  subsequent  proceedings  of  the  justice  as  void ; 
and  as  the  justice  on  December  10,  1888,  rendered  the  only 
proper  judgment  that  could  ever  have  been  rendered  in  the 
case  under  the  pleadings  and  proceedings,  we  think  such  judg- 
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ment  ought  to  have  been  affirmed  by  the  district  court.  And 
therefore,  as  the  judgment  of  the  justice  of  the  peace  ought 
to  have  been  affirmed,  it  was  certainly  not  material  error,  as 
against  the  defendants  in  the  justice's  court,  plaintiffs  in 
error  in  the  district  court  and  in  this  court,  for  the  district 
court  to  dismiss  such  parties'  petition  in  error. 

Hence  the  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


The  Atchison,  Topeka  &  Santa  ¥t  Railroad  Com- 
pany V.  The  City  op  Atchison  et  al. 

1.  Sbotabian  OoiiiiXaxs —  Void  Tax.  There  is  no  power  in  the  officers 
of  a  city  to  snbeoribe  public  money  in  aid  of  priyate,  sectarian  ool- 
leges,  and  a  tax  levied  on  property  within  the  city  for  that  purpose 
is  Toid. 

2.  Illbo^Ii  Tax — Involuntary  Payment — Recovery,  K,  P.  Rly,Co.v, 
Comm'rs  of  Wyandotte  Co.,  16  Kas.  687,  and  A.  T,  tit  S,  F,  Rid,  Co,  v, 
Comm*r8  of  Atehison  Co,,  infra,  foUowed,  holding  that  a  portion  of  the 
iUegal  tax  was  paid  by  plaintiff  nnder  sooh  oironmstancee  as  to  be 
an  inToltmtary  payment,  which  may  be  reooyered  back. 

Error  from  Atchison  District  Court 

Action  by  the  Atchison,  Topeka  &  Santa  FS  Railroad  Cm- 
pany  against  the  City  of  Atchison,  T,  /•  JEmlen,  as  treasurer  of 
Atchison  county,  and  T.  J,  Emlen,  to  recover  certain  taxes 
paid.  Judgment  for  defendants  on  demurrer  to  the  petition. 
Plaintiff  brings  error. 

Oeo,  R.  Peck,  A.  A.  Hurd,  and  Robert  Dunlap,  for  plain- 
tiff in  error. 

W,  D.  Oilbert,  city  attorney,  for  defendant  in  error  the  City 
of  Atchison ;  W.  T.  Bland,  county  attorney,  for  defendants  in 
error  other  than  the  City  of  Atchison, 
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The  opinion  of  the'eourt  was  delivered,  by 

Johnston,  J. :  This  was  an  action  brought  by  the  railroad 
company  against  the  city  of  Atchison,  T.  J.  Emlen,  county 
treasurer  of  Atchison  county,  and  T.  J.  Emlen,  to  recover  cer- 
tain taxes  claimed  to  be  illegally  paid,  amounting  to  the  sum 
of  $264.55,  with  interest  thereon  at  7  per  cent,  from  Decem- 
ber 20,  1887.  In  its  petition  plaintiff  alleged,  among  other 
things,  that  in  the  year  1887  it  was  the  owner  of  personal 
property  in  the  city  of  Atchison  and  a  tax-payer  of  Atchison 
county ;  that  in  that  year  the  city  of  Atchison,  by  its  mayor 
and  council,  levied  a  tax  of  lOf  mills  on  the  dollar  on  the 
personal  property  of  plaintiff  assessed  in  the  city  to  pay  one- 
half  of  a  subscription  made  by  the  city  in  the  sum  of  $50,000 
for  the  benefit  of  Midland  Collie,  and  also  to  pay  one-half 
of  a  subscription  of  $50,000  made  by  the  city  for  the  benefit 
of  St.  Louis  College,  and  that  both  of  these  colleges  were  and 
are  private  and  sectarian  institutions,  and  not  public  schools 
and  collies;  that  the  levy  and  tax  therefrom,  amounting  to 
$271.83,  was  charged  against  the  personal  property  of  the 
plaintiff  on  the  tax-roll  of  the  county  for  the  year  1887;  and 
that  the  defendant  treasurer  proceeded  to  collect  this  illegal 
tax,  the  same  as  other  taxes.  It  is  further  allied,  that  be- 
tween the  16th  and  the  20th  days  of  December,  1887,  the 
plaintiff  was  desirous  of  paying  the  full  amount  of  all  taxes 
legally  due  from  it,  and  notified  the  county  treasurer  that  the 
tax  of  $271.38  for  the  collies  was  ill^al  and  unauthorized, 
and  protested  against  the  payment  of  the  same;  but  the  treas- 
urer declined  and  refused  to  receipt  in  full  for  the  taxes  on 
plaintiff's  property  unless  the  plaintiff  should  pay  the  illegal 
tax,  less  the  usual  rebate ;  and  the  plaintiff  thereupon,  although 
protesting,  paid  to  the  treasurer  the  sum  of  $264.55,  in  order 
to  avoid  the  issue  of  legal  process  for  its  collection.  And  it 
is  further  alleged  that  if  it  had  not  so  paid  the  illegal  tax,  the 
county  treasurer  would  have  issued  his  warrant  to  the  sheriff 
of  the  county  for  its  collection,  and  the  property  of  the  plain- 
tiff would  have  been  levied  upon  and  sold  under  the  forms  of 
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law.     The  protest  against  paying  this  tax  was  in  writings  and 
is  as  follows : 

"The  Atchison,  Topeka  &  Santa  F6  Railroad  CompaDj 
hereby  notifies  you  that  the  amount  legally  due  by  said  com- 
pany as  tax  on  the  personal  property  in  your  county  for  the 
year  1886  does  not  exceed  the  sum  of  $5,799.38,  which  sum 
you  have  refused  to  receive;  and  that  said  company  pays  the 
sum  of  $264.55  demanded  by  you,  protesting  against  the  il- 
legality thereof,  and  solely  to  avoid  the  issue  of  l^al  process 
for  its  collection.  And  said  company  further  notifies  you, 
that  it  will  hold  you  and  your  county  liable  for  the  excess 
above  the  amount  legally  due;  that  you  are  not  to  disburse  or 
part  with  such  excess,  and  that  said  company  will  sue  you  and 
said  county  for  its  recovery. 

"Dated  this  16th  day  of  December,  1887." 

Upon  the  demurrer  of  the  defendants,  the  district  court 
held  that  the  petition  did  not  allege  a  cause  of  action ;  and 
the  plaintiff  standing  upon  its  petition,  judgment  was  given 
in  favor  of  the  defendants. 

No  argument  is  required  to  show  the  invalidity  of  the  tax. 
Of  course  the  public  is  interested  in  education,  and  taxes  may 
be  authorized  and  properly  levied  for  the  maintenance  of 
public  institutions  of  learning;  but  in  this  case  the  subscrip- 
tion and  levy  were  for  private  and  sectarian  institutions.  We 
are  concluded  by  the  statements  in  the  petition  as  to  the  char- 
acter of  the  colleges  proposed  to  be  aided  by  the  city.  The 
demurrer  admits  that  they  are  not  public  schools  or  collies, 
such  as  can  be  maintained  by  money  drawn  from  the  public 
treasury.  While  it  is  argued  that  the  public  is  benefited  by 
the  increase  of  schools  and  the  spread  of  learning  and  knowl- 
edge, it  is  not  c6ntended  that  the  colleges  in  question  are  un- 
der the  supervision  and  control  of  the  public,  or  that  there  is 
or  could  be  any  legislative  authority  to  expend  the  public 
revenues  for  their  support.  The  officers  of  the  city  had  no 
power  to  impose  a  tax  on  the  property  of  the  citi- 
'  tarul^schoo'is;  zcus  of  Atchisou  to  aid  private,  sectarian  schools, 

void  tax.  r  7  j 

or  to  promote  private  interests  and  enterprises. 
{Loan  Association  v.  Topeka,  20  Wall.  655.) 
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The  district  court  appears  to  have  held  the  tax  to  be  void, 
hot  that  the  payment  of  the  same  by  the  plaintiff  was  volun- 
tary, and  therefore  not  recoverable.  The  facts  stated  in  the 
petition  bring  the  case  within  the  rule  announced  long  ago  in 
2  niegaitax-  -^^  ■^'  ^V'  ^'  ^'  ^bwimVa  of  Wyandotte  Co.,  16 
lifilSS£7  Kas.  596,  and  which  has  been  followed  in  A.  T.  & 
recovery.  ^  ^  ^^  ^  ^  CbwimV^  o/  Atchisou  O).,  infra. 
Under  the  Wyandotte  case,  the  argument  and  reasouing^of 
which  it  is  unnecessary  to  repeat,  the  first  half  of  the  illegal 
tax  which  was  required  to  be  paid  may  be  recovered  back; 
but  the  second  half  was  an  optional  payment,  made  to  secute 
a  rebate,  and  is  not  recoverable.  The  demurrer  should  have 
been  overruled,  and  for  the  error  in  sustaining  the  same  the 
judgment  will  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 

HoRTON,  C.  J.,  concurring. 

Valentine,  J.:  In  my  opinion,  the  decision  of  the  court 
below  was  and  is  entirely  correct.  While  I  concur  with  the 
majority  of  the  members  of  this  court  in  holding  that  the  tax 
in  dispute  is  illegal  and  void,  yet  I  dissent  from  their  opinion 
holding  that  such  tax  was  paid  by  the  plaintiff  under  com- 
pulsion and  involuntarily.  The  tax  was  paid  on  December  17, 
1887;  therefore,  presumably,  it  was  levied  in  August,  1887, 
and  was  placed  on  the  tax-roll  some  time  between  that  time 
and  November  1,  1887;  and  on  November  1,  1887,  the  tax- 
roll  was  placed  in  the  hands  of  the  county  treasurer  for  col- 
lection ;  and  on  December  17, 1887,  the  plaintiff  paid  the  tax ; 
and  during  all  that  time,  from  August  up  to  December  17) 
1887,  the  plaintiff  had  ample  opportunity  to  commence  an 
action  to  test  the  validity  of  the  tax;  but  it  did  not  do  so. 
And  why  did  it  pay  the  same  at  that  particular  time  and 
without  any  contest?  It  is  suggested  that  a  penalty  might 
have  been  added  after  December  20,  if  the  tax  had  not  been 
paid  prior  thereto;  but  this  could  not  affect  the  plaintiff's 
rights.  A  valid  penalty  could  never  be  added  to  a  void  tax. 
The  penalty  would  be  as  void  as  the  tax  itself,  and  no  lapse 
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of  time  nor  anything  else  could  ever  make  either  the  void  tax 
or  the  void  penalty  valid.  The  plaintiff  could  at  any  time 
have  avoided  both.  It  is  also  suggested  that  a  warrant  for 
the  collection  of  the  tax  might  have  been  issued  by  the  treas- 
urer. Now  it  would  be  illegal  and  wrongful  for  the  treasurer 
at  any  time  to  do  so;  and  why  must  it  be  supposed  that  he 
might  have  committed  such  wrongful  and  ill^al  act?  But 
suppose  he  might  have  done  so:  still,  it  must  not  be  supposed 
that  he  would  have  done  so  until  after  January  10, 1888;  for 
a  county  treasurer  cannot,  under  any  circumstances  nor  in  any 
case,  issue  a  legal  tax  warrant  for  delinquent  taxes  until  after 
January  10.  (Tax  Law,  §92;  Gen.  Stat,  of  1889,  16941.) 
Hence  the  plaintiff  was  under  no  possible  compulsion  to  pay 
the  tax  when  it  paid  the  same,  nor  could  it  have  been  until 
after  January  10, 1888 — more  than  24  days  thereafter.  The 
rule  governing  in  such  cases  is  stated  in  the  case  of  Wabaunsee 
Co,  V.  Walker,  8  Kas.  431,  436,  as  follows: 

"  Where  a  party  pays  an  ill^al  demand  with  a  full  knowl- 
edge of  all  the  facts  which  render  such  demand  illegal,  without 
an  immediate  and  urgent  necessity  therefor,  or  unless  to  re- 
lease his  person  or  property  from  detention,  or  to  prevent  an 
immediate  seizure  of  his  person  or  property,  such  payment 
must  be  deemed  to  be  voluntary,  and  cannot  be  recovered 
back.  And  the  fact  that  the  party  at  the  time  of  making  the 
payment  files  a  written  protest  does  not  make  the  payment 
involuntary.'' 

This  rule  has  been  quoted  approvingly  and  followed  twice 
by  the  supreme  court  of  the  United  States.  {Lainbom  v.  Oo. 
C(mmi8sioner8,  97  U.  S.  181, 186, 187;  Railroad  Oo.  v.  Com- 
missioners, 98  id.  541,  543,  544.)  In  the  first  case  Mr.  Jus- 
tice Bradley  delivered  the  opinion  of  the  court.  The  case  was 
thoroughly  considered  and  many  cases  cited,  among  them  the 
case  of  K.  P.  Rly.  Co.  v.  ComnCrs  of  Wyandotte  Co.,  16  Kas. 
587,  which  was  cited  and  considered,  but  not  followed,  except 
so  far  as  it  supported  the  decision  reported  in  8  Kas.  431. 
The  case  reported  in  98  U.  S.  was  on  error  from  the  United 
States  circuit  court  for  the  district  of  Nebraska.  That  case 
was  also  thoroughly  considered.     The  opinion  therein  was  de- 
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livered  by  Chief  Justice  Waite,  who,  in  delivering  the  opin- 
ion of  the  court,  after  quoting  the  rule  enunciated  in  the  8th 
Kansas  Report,  then  used  the  following  language:  ''This,  as 
we  understand  it,  is  a  correct  statement  of  the  rule  of  the  com- 
mon law."  ( 98  U.  S.  543,  544.)  See  also  PhiUips  v.  Jefferson 
Cb.,  5  Kas.  412,  416,  et  aeq,;  Sapp  v.  Oomm'ra  of  Brown  Co., 
20  id.  243,  245. 

Possibly  the  rule  as  enunciated  in  the  8th  Kansas  Eeport 
and  also  in  the  97th  and  98th  United  States  Reports  is  wrong, 
but  I  do  not  think  so.  The  case  reported  in  the  8th  Kansas 
(  Wabaunsee  Oo,  v.  Walker)  was  decided  more  than  20  years  ago, 
and  the  rule  there  enunciated  has  never  since  been  overruled 
or  questioned  or  doubted  by  this  court,  unless  by  the  merest 
of  implications;  but,  on  the  contrary,  it  has  been  reiterated 
and  confirmed  in  other  decisions,  and  especially  in  the  case  of 
K.  P.  Rly.  Oo.  V.  CommWa  of  Wyandotte  Co,,  16  Kas.  587, 597, 
where  the  rule  enunciated  in  the  8th  Kansas  Report  is  quoted; 
and  a  statement  is  then  made  in  the  opinion  of  the  court  as 
follows:  ''We  see  no  reason  to  doubt  the  correctness  of  the 
rule  as  thus  stated."  (16  Kas.  597.)  The  rule  is  also  quoted 
as  law  in  the  syllabus  of  that  case.  (16  Kas.  687.)  Now,  after 
the  rule  has  existed  in  Kansas  for  more  than  20  years,  being 
announced  by  the  supreme  court  of  Kansas  in  1871,  (8  Kas. 
431,)  reiterated  by  the  same  court  in  another  case  in  1876, 
(16  Kas.  587,)  and  subsequently  followed  by  the  court  in  still 
other  cases,  (20  Kas.  245;  22  id.  389,  398,  399,)  has  it  not 
had  an  existence  long  enough  in  Kansas  to  be  considered  as 
settled  and  established,  or  must  it  now  be  overturned  and  de- 
stroyed ?  The  rule,  however,  was  really  announced  in  Kan- 
sas in  1870.  {Phillips  v.  Jefferson  Co.,  5  Kas.  412.)  But 
suppose  that  when  the  plaintiff  paid  this  illegal  and  void  tax, 
which  it  was  not  bound  at  all  to  pay,  a  cause  of  action  accrued 
in  favor  of  the  plaintiff:  then  against  whom  did  the  cause  of 
action  accrue?  Was  it  the  county  treasurer  who  received  the 
money,  or  the  county  clerk  who  placed  the  tax  on  the  tax-roll, 
or  the  county  of  Atchison,  or  the  city  of  Atchison,  or  the 
Midland  Coll^,  for  whose  benefit  the  tax  was  levied  and  col- 
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lected  ?  Or  was  it  some  other  person  or  corporation  or  body, 
public  or  private,  or  all  severally  and  collectively  ?  And  if 
a  cause  of  action  accrued  in  favor  of  the  plaintiff  and  against 
somebody,  did  any  statute  of  limitations  commence  to  ran 
against  such  cause  of  action  ?  And  if  so,  then  what  statute 
of  limitations — a  statute  giving  two  years  or  three  years,  or 
some  greater  period  of  time  within  which  to  commence  the 
action  ?  How  long  would  this  cause  of  action  stand  as  a  valid 
and  existing  liability  impending  over  one  or  more  or  all  of 
the  forgoing  parties  ?  In  closing,  I  might  say  that  if  the 
plaintiff  had  tendered  to  the  county  treasurer  all  the  valid 
taxes  standing  against  it,  and  had  kept  the  tender  good,  no 
valid  penalty  could  ever  afterward  have  been  added  to  any 
one  of  such  taxes,  nor  could  any  valid  warrant  have  ever  after- 
ward been  issued  for  their  collection ;  and  void  penalties  and 
void  warrants  could  in  any  case  easily  be  defeat^. 

HoRTON,  C.  J.:  I  concur  in  the  reversal  of  the  judgment 
of  the  district  court,  but  on  account  of  the  dissent  filed  I  add 
a  few  words.  It  was  decided  by  this  court  in  1876,  about  16 
years  ago,  in  the  case  of  K.  P.  Bly.  Oo.  v.  Oomm'ra  of  Wyan- 
dotte Co.,  16  Kas.  587,  as  stated  in  the  syllabus,  that — 

'^  Where  all  steps  for  determining  the  amount  of  a  tax  upon 
personal  property  have  been  taken,  the  tax-roll  is  complete 
and  in  the  treasurer's  hands,  the  taxes  due,  and  it  is  made  the 
duty  of  the  treasurer  at  a  specified  date  to  issue  a  warrant  to 
the  sheriff  to  collect  all  unpaid  taxes  on  personal  property, 
and  the  duty  of  the  sheriff  within  60  days  thereafter  to  levy 
upon  and  sell  sufficient  personal  property  to  pay  such  taxes, 
penalty,  and  costs,  and  no  discretion  is  given  to  anyone  to 
change  the  amount  of  the  tax  or  the  time  or  manner  of  its 
collection,  a  payment  to  the  treasurer  of  the  tax,  protesting 
its  illegality,  declaring  that  payment  is  made  solely  to  avoia 
the  issue  of  process,  and  asserting  an  intention  to  sue  for  the 
sum  illegally  paid,  should  be  considered  an  involuntary  pay- 
ment— one  made  to  prevent  an  immediate  seizure  of  the  tax- 
payer's property,  although  such  payment  was  made  17  days 
before  the  time  fixed  for  the  treasurer  to  issue  his  warrant" 
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Id  support  of  this  part  of  the  syllabus  of  the  case,  Mr. 
Justice  Brewer,  in  the  opinion,  said : 

"But  here  no  warrant  has  issued.  None  could  legally  issue 
for  17  days,  nor  could  the  company ^s  property  be  in  any  man- 
ner disturbed  before  that  time — so  that  there  was  no  danger 
of  instantaneous  seizure.  On  the  other  hand,  there  was  no 
further  inquiry  to  be  made  by  the  officer  or  tribunal.  The 
amount  of  the  tax  was  fixed  beyond  any  opportunity  for  re- 
view. There  was  no  discretion  with  anyone  as  to  whether  a 
warrant  should  or  should  not  issue,  a  levy  should  or  should 
not  be  made.  The  machinery  for  adjusting  the  amount  of 
the  tax  had  completed  its  work,  and  was  at  rest;  only  the  ma- 
chinery for  collecting  was  in  motion,  and  it  moved  with  the 
certainty  of  fate  and  the  rapidity  of  time  to  the  finality  of 
seizure  and  sale.  Where  the  law  is  imperative,  and,  giving 
no  discretion,  commands  the  issue  of  the  warrant  at  a  definite 
time,  and  the  levy  under  that  warrant  within  a  fixed  time 
thereafter,  must  an  individual  wait  until  the  last  moment,  and 
pay  only  just  as  the  officer  is  seizing  his  property,  or  may  he 
assume  that  the  officers  of  the  law  will  obey  its  precepts,  and, 
when  all  opportunity  for  consideration,  correction  and  change 
has  passed,  all  discretion  ended,  and  the  tax-roll  is  in  the 
treasurer's  hands,  waiting  only  the  lapse  of  a  few  days  to 
ripen  into  a  warrant  and  seizure,  may  he  not  then  pay  to  the 
treasurer,  protesting  against  the  legality,  and  asserting  his 
intention  to  contest?  Does  he  not  then  pay  to  prevent  an 
immediate  seizure,  one  that  is  certainly  and  presently  impend- 
ing? Wherein  does  the  state  suffer  wrong,  or  what  advantage 
does  it  lose  by  holding  that  to  be  an  involuntary  payment? 
•  .  .  It  seems  to  us,  then,  that  according  to  a  fair  and  rea- 
sonable interpretation  of  the  rule,  the  railway  company  paid 
this  first  half  of  the  tax  under  such  circumstances  that  it 
should  be  considered  an  involuntary  payment.  It  was  to 
prevent  a  seizure  as  certainly  impending  as  the  law  could 
make  it,  and  one  also  presently  impending.  It  may  be  re- 
marked that  the  entire  personal  tax  was  levied  and  assessed 
as  one  tax.  The  law  simply  divided  the  time  of  payment,  re- 
quiring one- half  to  be  paid  in  December,  and  permitting  the 
other  to  remain  until  the  June  following,  so  that  if  more  than 
the  one-half  was  paid  in  December,  there  would  be  some  show 
of  reason  in  holding  that  it  might  be  corrected  when  the  last 
half  of  the  same  tax  was  to  be  paid.'' 

This  decision  was  subsequent  to  the  decision  of  Wabaunsee 
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Co.  V,  Walkety  8  Kas.  431,  rendered  by  this  court  in  1871,  and 
if  it  differs  or  modifies  that  decision  in  any  way,  the  decisioo 
in  the  Wyandotte  county  case  must  be  considered  as  the  law 
of  this  state,  as  interpreted  by  its  highest  l^al  tribunal,  rather 
than  the  earlier  decision.  The  decision  in  the  Wyandotte 
county  case  very  clearly  and  properly  construes  the  old  case 
of  Wabaunsee  Co.  v.  Walker,  8  Kas.  436,  and  ever  since  that 
decision  the  construction  so  given  it  by  the  court  in  the  de- 
claration of  the  law  as  announced  in  the  fifth  proposition  of 
the  syllabus  thereof,  has  been  the  rule  in  this  state  in  each 
cases,  and  is  very  justly  the  rule  now.  Further,  this  decision 
has  remained  unchallenged  and  unchanged  ever  since  1876. 
In  this  particular  case,  it  appears  that  the  plaintiff  ''used  the 
Wyandotte  case  as  a  guide  for  its  action  ^^  and  paid  its  money 
upon  the  rule  therein  stated.  It  would  be  grossly  unjust  if  a 
party,  acting  upon  the  law  as  interpreted  by  the  supreme  court 
of  this  state,  should  pay  his  money  according  to  the  express 
provisions  of  a  decision,  and  then  be  gravely  informed  by  a 
subsequent  decision,  after  he  had  so  acted,  and  parted  with  his 
money,  that  the  law  was  exactly  contrary  to  that  previously  de- 
clared by  this  court.  ''  I  suppose  it  might  be  considered  as  a 
kind  of  legal  axiom,  that  courts  should  not  exercise  their  juris- 
diction in  any  random  manner,  for  this  would  speedily  land 
everything  in  'confusion  worse  confounded.^"  (Wells,  Res. 
Adj.  541.)  The  New  York  court,  speaking  of  the  maxim  dare 
decisis  et  non  quieta  moverey  says :  "The  decisions  of  this  court, 
while  unreversed,  always  form  the  absolute  law  of  the  cases, 
and  enter,  with  very  decisive  effect,  into  the  body  of  prece- 
dents.'' {Bates  V.  Relyea,  23  Wend.  340.) 

"  When  once  a  principle  has  been  fully  recognized,  it  shoald 
not  be  changed,  except  it  is  found  to  be  unbearably  wrong,  or 
else  it  is  changed  or  abrogated  by  the  legislature,  {Lemp  v. 
Hastings,  4  G.  Greene,  449,)  to  whom  the  correction  of  errors 
ought  usually  to  be  left  as  to  long-established  principles  acted 
upon  as  a  rule  of  property."  {Emerson  v.  AtvKUer,  7  Mich.  23.) 
"The  rule  of  stare  decisis,  so  far  as  it  applies  to  decisions  of 
our  own  court,  should  not  be  disr^arded,  but  on  the  fullest 
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conviction  that  the  law  had  been  settled  wrong,  and,  even  then, 
we  should  pause  and  consider  how  far  the  reversal  would  af- 
fect transactions  entered  into  and  acted  upon  under  the  law 
of  the  court.*'  {Sydner  v.  Oasooignej  11  Tex.  455;  see,  also, 
Ewing  v.  Evdng,  24  Ind.  470.) 

In  Griblin  v.  Jordan,  6  Cal.  418,  it  is  said  that  "A  rule 
once  established  and  firmly  fidhered  to  may  work  apparent 
hardship  in  a  few  cases,  but  in  the  end  will  have  more  bene- 
ficial effect  than  if  constantly  deviated  from.*'  And  again : 
^'Courts  are  permitted  to  exercise  a  wide  discretion,  and  judges 
are  not  expected,  or  required,  to  overturn  principles  which  have 
been  considered  and  acted  upon  as  correct,  thereby  disturbing 
contracts  and  property,  and  involving  everything  in  inextri- 
cable confusion,  simply  because  some  abstract  principle  of  law 
has  been  incorrectly  established  in  the  outset.  The  books  are 
full  of  cases  in  which  learned  judges  have  acknowledged  the 
errors  committed  by  themselves,  or  their  predecessors,  and  at 
the  same  time  refused  to  overthrow  the  rule  established/' 

Even,  however,  if  this  court  were  not  bound  by  the  decision 
in  the  Wyandotte  county  case,  in  16  Kas.  587,  upon  the  maxim 
of  dare  decisis,  (which  I  think  it  is,)  yet  the  rule  adopted  in 
the  fourth  proposition  of  the  syllabus  of  that  case  is  so  reason- 
able, fair  and  just  that  it  ought  to  be  the  law,  not  only  in  this 
state,  but  in  every  other  state.  A  tax-payer  in  Kansas  ordina- 
rily has  sufiBciently  heavy  burdens  to  bear  when  he  promptly 
pays  or  tenders  all  taxes  lawfully  levied  against  him  or  upon 
his  property,  without  being  compelled  to  go  into  a  court  of 
equity  in  the  first  instance  to  prevent  the  collection  of  unjust 
and  illegal  exactions,  made  without  any  authority  of  law,  and 
in  violation  of  the  constitution  of  the  state.  The  law  declared 
by  the  court  below  and  favored  in  the  dissenting  opinion,  al- 
though sustained  by  very  many  able  and  respectable  courts,  is 
unjust,  harsh,  and,  in  my  opinion,  without  any  good  reason  for 
its  support.  Of  all  the  powers  conferred  by  the  state  upon 
cities,  that  of  taxation  is  most  often  abused,  and  courts  ought 
not  to  favor  such  abuse  by  throwing  around  the  attempted  col- 
lection of  unjust,  illegal  and  unconstitutional  taxes  such  protec- 

46— 47  KAS. 
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tioQ  as  will  doublj  burden  the  tax-payer^  by  requiring  of  him 
the  expenditure  of  large  sums  of  money  as  attorney  fees  in  a 
court  of  equity  to  protect  his  rights  from  such  ill^al  and  un- 
constitutional exactions^  when  he  tenders  all  l^al  taxes  in  due 
time^  and,  after  pointing  out  the  special  taxes  or  exactions 
which  are  unjust,  illegal,  and  unconstitutional,  objects  and 
protests  against  their  collection. 

A  payment  of  ill^al  and  unconstitutional  exactions,  under 
such  objection  and  protest,  is  not  in  any  fair  sense  free  and 
voluntary. 


47  725|         The  Atchison,  Topeka  &  Santa  P^  Railroad  Com- 
47  7i5\  PANY  V.  The  Board  of  Oomicissxoners  op  Atchisok 

County  et  al. 

1.  CouNTT  Bbxdgb  —  Tom — Void  Levy*  The  levy  of  a  l-miU  tax  for 
bnilding  oonnty  bridges,  the  cost  of  which  is  payable  ont  of  the  fund 
provided  for  the  current  expenses  of  the  connty,  where  the  levy  for 
county  expenses  is  already  up  to  the  limit  allowed  by  statute,  ia  nn- 
authorized  and  void. 

2.  TkT.—Involu7Uary  Payment  The  case  of  JT.  P.  Rly,  Co.  v.  Q<mnCf% 
of  Wyandotte  Co,^  16  Kas.  587,  f oUowed,  holding  that  the  first  half  of 
the  illegal  tax  paid  by  plaintiff  on  December  17,  the  treasurer  re- 
fusing to  receiye  or  to  receipt  for  any  tax  unless  the  illegal  portion 
was  also  paid,  and  where  the  plaintiff  protested  against  the  illegality, 
and  stated  that  the  payment  was  made  solely  to  ayoid  the  issue  of 
process,  and  gaye  notice  that  an  action  would  be  brought  to  recoyer 
that  which  was  illegally  exacted,  should  be  considered  an  iuTolnntary 
payment. 

Error  from  Atchison  District  Court. 

AcnoN  by  the  Atchison,  Topeka  &  Santa  FS  Railroad  Com- 
pany against  the  Board  of  Commissioners  of  Atchison  OowUy, 
the  county  treasurer,  and  T.  J.  EmUuy  to  recover  money  ille- 
gally exacted  as  taxes.  Judgment  for  defendants  on  demur- 
rer to  the  petition.     Plaintiff  brings  error. 
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Oeo.  R.  Pecky  A.  A,  Hard,  and  Robert  Dvm 
tiff  in  error. 

TF.  T.  Bland,  county  attorney^  for  defendant 

The  opinion  of  the  court  was  delivered  by 

Johnston^  J.:  This  action  was  brought  b 
company  against  the  board  of  county  commissi< 
son  county^  the  county  treasurer,  and  T.  J.  Em 
f  184.34^  alleged  to  have  been  illegally  exacted 
pany  as  taxes.  The  petition  alleged  that  the  (n 
and  operated  a  line  of  railroad  through  Atchisoi 
year  1886;  that  its  property  was  assessed  in  the 
067;  and  that  a  levy  was  made  upon  the  proj 
on  the  dollar  for  county  bridge  tax,  which  was 
the  levy  of  10  mills  on  the  dollar  made  that  y 
expenses.  It  was  further  alleged  that  the  lev; 
county  bridge  purposes  was  not  authorized  bj 
people,  or  by  law,  and  was  excessive,  illegal, 
was  further  stated  that  T.  J.  Emlen,  the  county 
ceeded  to  collect  the  tax  from  the  plaintiff  on 
1886,  and  the  plaintiff,  being  desirous  of  pi 
amount  of  all  taxes  legally  due  from  it  in  the  si 
tified  the  treasurer  in  writing  that  the  sum  of  | 
legal,  and  protested  against  the  payment  thereo: 
the  illegality ;  that  the  plaintiff  paid  all  legal 
from  it  to  the  county,  but  the  treasurer  refused 
oeipt  in  full  for  the  taxes  due  unless  the  plaint 
pay  the  ill^al  tax,  less  the  amount  of  rebate  a 
It  is  then  alleged  that  '^the  plaintiff,  protestic 
involuntarily,  and  under  immediate  and  urgent 
to  said  treasurer  the  sum  of  $184.34  for  such  il 
ing  the  amount  of  $189.06,  less  the  rebate  al 
$4.72,  and  plaintiff  made  such  payment  solely  t 
sue  of  legal  process  for  its  collection.^'  The  p 
to  is  as  follows : 

"The  Atchison,  Topeka  &  Santa  F6  Raili 
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hereby  notifies  you  that  the  amount  legally  due  by  said  com- 
pany as  tax  on  the  personal  property  in  your  county  for  the 
year  1886  does  not  exceed  the  sum  of  $6^428.33,  which  sum 
you  have  refused  to  receive;  and  that  said  company  pays  the 
sum  of  $222.48  demanded  by  you,  protesting  against  the  ille- 
gality thereof,  and  solely  to  avoid  the  issue  of  l^al  process 
for  its  collection. 

''And  said  company  further  notifies  you,  that  it  will  hold 
you  and  your  county  liable  for  the  excess  above  the  amount 
l^ally  due;  that  you  are  not  to  disburse  or  part  with  such 
excess,  and  that  said  company  will  sue  you  and  said  county 
for  its  recovery. 

"Dated  this  17th  day  of  December,  1886." 

The  defendants  jointly  demurred  to  the  plaintifiF's  petition, 
and  the  demurrer  was  sustained,  upon  the  ground  that  the  pe- 
tition did  not  state  facts  su£Scient  to  constitute  a  cause  of 
action.  The  plaintiff  standing  upon  its  petition,  the  action 
was  dismissed  by  the  court;  and  of  these  rulings  the  plaintiff 
complains. 

According  to  the  all^ations  of  the  plaintiff,  the  bridge  tax 
was  unauthorized  and  ill^aL  The  cost  of  the  bridge  is  not 
stated;  but  if  it  was  less  than  $200,  no  appropriation  could 
be  made  by  the  board;  if  more  than  $2,000  was  to  be  ex- 
pended, an  afiSrmative  vote  of  the  people  was  necessary,  which 
was  not  given ;  and  if  less  than  $2,000  and  more  than  $200 
was  to  be  expended,  payment  must  be  made  out  of  the  fund 
provided  for  the  current  expenses  of  the  county.  (Gen.  Stat 
of  1889,  ft  502,  507,  513.)  In  this  case,  the  county  under- 
took to  make  payment  under  the  latter  provision,  and  out  of 
the  county  fund,  without  a  vote  having  been  had  authorizing 
it,  and  when  the  levy  for  bridge  purposes  was  in  excess  of 
that  authorized  by  law.  Already  there  had  been  levied  10 
mills  on  the  dollar  for  the  current  expenses  of  the  county; 
and  this  being  the  full  limit  authorized  for  that  purpose,  the 
added  mill  tax  for  bridge  purposes  must  be  held  excessive  and 
void.  {A.  T.  &  8.  F.  Rid.  Go.  v.  WUhdm,  33  Kas.  206.) 

It  is  contended  that  the  tax,  although  illegal,  was  paid  vol- 
untarily, and  under  such  circumstances  that  it  cannot  be  le- 
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covered  back.  Payment  was  made  on  the  17th  of  December, 
when  the  plaintiff  endeavored  to  pay  the  legal  taxes  charged 
against  it,  but  the  county  treasurer  refused  to  accept  any  sum 
unless  the  illegal  tax  was  also  paid.  A  written  protest  was 
made  by  the  plaintiff,  which  pointed  out  the  amount  legally 
due,  and  gave  notice  that  payment  of  the  ill^al  portion  was 
only  made  to  avoid  the  issue  of  legal  process  to  collect  it;  and 
further,  that  an  action  would  be  brought  to  recover  the  excess. 
Under  the  reasoning  and  authority  otK.  P.  Ely,  Co.  v.  CommWa 
of  Wyandotte  Co.,  16  Kas.  587,  the  payment  was  involuntary 
as  to  one-half  of  the  taxes  that  were  paid.  The  allegation 
with  reference  to  payment  of  the  illegal  tax,  as  well  as  the 
protest  and  notice,  is  substantially  the  same  in  this  case  as  in 
the  Wyandotte  case.  The  plaintiff  in  this  case  seems  to  have^ 
"used  the  Wyandotte  case  as  a  guide  for  its  action;"  and, 
following  the  rule  there  announced — the  argument  to  sustain 
which  it  is  unnecessary  to  repeat — we  are  compelled  to  hold 
that  the  December  payment,  or  one-half  of  the  taxes  charged 
and  payable  on  or  before  the  20th  of  December,  is  recoverable. 
The  payment  of  the  remaining  half,  however,  cannot  be  held 
to  be  voluntary.  The  plaintiff  was  not  compelled  to  pay 
more  than  one-half  of  the  taxes  prior  to  December  20.  It 
was  optional  with  it  to  pay  the  whole  or  the  half.  By  pay- 
ing the  whole  of  the  taxes  before  December  20,  it  received  a 
rebate  of  5  per  cent,  on  the  amount  charged  against  it.  The 
advanced  payment  so  made  to  obtain  a  discount  or  a  rebate 
was  for  its  own  benefit,  and  as  no  compulsory  process  could 
have  been  issued  nor  any  legal  steps  taken  to  collect  the  tax 
until  the  following  June,  the  payment  of  the  June  half  of  the 
taxes  in  December  is  voluntary,  and  cannot  be  recovered. 
The  ruling  of  the  district  court,  however,  denied  the  right  of 
recovering  any  portion  of  the  taxes,  and  for  that  reason  its 
judgment  must  be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

HoBTON,  C.  J. :   I  concur  in  the  foregoing  opinion  and 
judgment  rendered  by  this  court,  and  for  my  reasons  I  refer 
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to  my  ooncarriog  opinion  in  the  case  of  A.  T.  &  8.  F.  Bid. 
Co.  V.  aty  of  Atchison,  jast  decided. 

Valentine,  J. :  For  the  reasons  stated  in  the  forcing 
case  of  A.  T.&8.  F.  Eld.  Co,  v.  City  of  Atchi&on,just  decided, 
I  think  the  decision  of  the  district  court  was  correct  and  the 
decision  rendered  by  this  court  is  erroneous,  and  therefore  I 
dissent  in  this  case  as  well  as  in  that 


-47-^  The  State  op  Kansas  v.  Bernard  Tuchman.  ^ 

49   ^         !•  Intoxioatiwg  Liquobs — IllegcU  Sales — ProseeuHan — Waiver  of  De- 
[47   726|  fects.     Where  a  criminal  warrant  ia  iasned  npon  an  information 

V47  726  charging  the   defendant  with  the  nnlawfol  sale  of   intoxicating 

i  54   231  liqnor,  and  the  defendant,  without  at  first  making  any  objection 

to  the  sufficiency  of  the  warrant  or  the  anffioienoy  of  the  verification 
of  the  information,  files  a  sworn  petition  for  a  removal  of  the  oanse 
to  the  circuit  court  of  the  United  States  for  the  district  of  Kansasi 
in  which  verified  petition  he  seeks  to  justify  his  iUegal  sales  as  those 
of  original  packages,  made  by  him  as  resident  agent  for  non-resi- 
dent proprietors,  he  waives  any  supposed  defects  or  irregolarities  in 
the  issuance  of  the  warrant,  and  cannot  for  that  reason  afterward 
have  the  warrant  quashed  or  set  aside  on  his  motion.  ( The  case  of 
The  State  v.  Longtorty  85  Kas.  875,  cited  and  followed.) 
2.  Ebbobs  of  Law — Waiver,  Errors  of  law  occurring  at  the  trial  most 
be  assigned  for  cause  in  a  motion  for  a  new  trial,  and  if  this  is  not 
done  this  court  will  not  pass  upon  them. 

Appeal  from  Shawnee  District  Court 

Prosecution  for  the  ill^al  sale  of  intoxicating  liqaor. 
From  a  judgment  of  conviction  the  defendant^  Tachtnanf  ap- 
peals.    The  opinion  states  the  facts. 

David  Overmyer,  for  appellant 

John  N.  Ives,  attorney  general,  and  R.  B.  Welch,  county  at- 
torney, for  The  State. 
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Opinion  by  Simpson,  C.  :  The  defendant  was  charged  by 
information  with  the  ill^al  sale  of  intoxicating  liquor.  The 
information  contained  10  counts,  and  at  the  April  term,  1891, 
he  was  convicted  on  the  first  and  second  counts,  sentenced  to 
confinement  in  the  county  jail  for  30  days  on  each  count,  and 
to  pay  a  fine  of  $350  on  each  count,  and  to  pay  the  costs  of 
prosecution.  From  this  judgment  of  conviction  he  appeals. 
Many  errors  are  assigned,  and  we  will  notice  the  principal 
ones. 

I.  The  first  serious  question  occurs  on  the  motion  to  quash 
the  warrant.  This  motion  is  based  upon  these  contentions: 
First,  that  the  information  is  verified  by  the  county  attorney 
on  information  and  belief  only ;  second,  that  the  sworn  state- 
ments of  the  witnesses  taken  by  the  county  attorney  under 
^  2543,  General  Statutes  of  1889,  were  not  filed  "together" 
with  this  information ;  third,  assuming  that  the  sworn  state- 
ments and  information  were  filed  "together,"  there  is  no  oath 
or  affirmation  of  any  person  that  the  defendant  "  had  no  per- 
mit to  sell,"  and  this  is  a  necessary  element  of  the  offense  and 
an  indispensable  allegation.  The  information  is  so  verified, 
but  the  county  attorney  states  in  his  verification  that "  this  in- 
formation is  based  upon  the  affidavits  filed  herewith."  The 
precise  facts  disclosed  by  the  record  as  to  the  filing  of  the 
sworn  statements  are  as  follows :  The  county  attorney  pro- 
duced before  the  court  certain  documents  in  writing,  in  the 
nature  of  records  of  the  examination  of  witnesses  by  said 
county  attorney,  and  the  county  attorney  informed  the  court 
orally,  (and  his  statement  is  accepted  as  true  by  the  defend- 
ant,) that  these  documents,  so  far  as  they  refer  to  the  de- 
fendant, were  the  oaths  intended  to  support  the  information. 
Said  documents  were  filed  on  the  same  date  as  the  informa- 
tion. At  the  time  said  documents  were  filed  the  county  at- 
torney took  them  into  the  office  of  the  clerk  of  the  district 
court,  and,  after  swearing  to  the  information  and  belief,  he  said 
to  the  clerk,  "I  file  these  affidavits  with  the  information."  He 
then,  within  a  few  minutes,  filed  other  informations,  against 
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other  persoDS,  saying  to  the  clerk^  ^'  I  file  each  of  these  affida- 
vits [being  the  identical  documents  above  referred  to]  with 
each  of  these  informations"  [referring  to  the  above-deacribed 
affidavits],  and  said  clerk  entered  each  of  said  affidavits  on 
the  appearance  docket  of  said  court  in  each  of  said  causes  as 
filed  therein.  The  first  of  these  affidavits  contains  the  evi- 
dence of  one  Mitchell,  accusing  the  defendant's  father  of  mak- 
ing two  illegal  sales  of  intoxicating  liquor.  The  second  is  the 
affidavit  of  one  Barnes,  who  accuses  one  Hayslip  of  ill^ 
sales.  These  affidavits  are  indorsed  ^*The  Stale  v.  Benjamin 
Tuchman,  The  State  v.  AL  HayalipJ^  The  third  is  the  affi- 
davit of  G.  W.  Long,  who  charges  Bemstine  Bros,  with  two 
sales  and  this  defendant  with  one  sale.  This  is  indorsed, 
''The  Stale  v.  Bemstine^  The  Stale  v,  Benj.  Tuchmariy  The  Staie 
V.  SicherJ^  Some  10  or  11  affidavits  were  filed,  showing  vio- 
lations of  the  law  by  this  defendant,  by  Bernstine,  Hayslip, 
Bahrer,  and  others,  all  certified  to  by  the  county  attorney  as 
being  taken  in  pursuance  of  the  statute  authorizing  these  pro- 
ceedings. These  statements  were  indorsed  as  above  described 
and  filed  with  the  clerk.  We  do  not  understand  that  it  is 
claimed  that  they  were  inclosed  in  the  same  envelope  or  cover 
that  contained  the  information,  nor  were  they  numbered  cor- 
responding with  the  number  of  the  criminal  case  upon  the 
appearance  docket.  The  language  of  the  statute  is,  that 
''such  statement  must  be  filed  together  with  the  complaint  or 
informalion,^^ 

From  this  state  of  facts  it  is  contended,  that  there  was  no 
proper  filing  of  the  statements,  and  hence  that  the  information 
is  unsupported  by  an  oath  or  affirmation.  It  is  said  also,  in 
support  of  the  motion  to  quash  the  information,  that,  assuming 
the  sworn  statements  were  filed  together  with  the  information, 
still,  as  they  did  not  charge  that  the  defendant  had  no  permit, 
but  were  entirely  silent  on  that  subject,  that  a  material  auc- 
tion was  not  supported  by  oath.  The  court  is  of  opinion, 
however,  that  as  the  defendant,  before  filing  his  motion  to 
quash  the  warrant,  filed  a  petition  to  remove  the  cause  to  the 
circuit  court  of  the  United  States  for  the  district  of  Kansas, 
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which  petition  was  verified  by  the  oath  of  the  defendant^  and 
in  which  he  states — 

''That  it  is  the  equal  civil  right  of  all  persons  within  the 
jarisdiction  of  the  United  States  to  sell,  barter,  and  give  away, 
in  any  state  of  these  United  States,  intoxicating  liquor  in  the 
original  package  in  which  the  same  shall  have  been  imported 
into  any  such  state  from  another  state,  and  was  so  at  the  date 
of  said  alleged  acts  in  the  information  charged ;  that  said  equal 
civil  right  is  secured  by  law,  to  wit,  the  constitution  of  the 
United  States,  the  supreme  law  of  the  land.  And  your  peti- 
tioner avows  upon  his  oath  that  he  has  not  at  any  time  sold, 
bartered  or  given  away  intoxicating  liquor  at  said  county  and 
state  except  in  the  original  packages,  as  aforesaid,  in  which 
the  same  was  imported  into  the  state  of  Kansas  from  the  state 
of  Missouri,  and  then  only  as  the  agent  in  Kansas  for  parties 
resident  and  doing  business  in  the  state  of  Missouri.  And  he 
alleges  that  he  has  a  clear  right  to  do  this,  which  right  was 
and  is  guaranteed  to  him  by  the  constitution  of  the  United 
States  as  aforesaid ;  that  said  right  is  denied  him  by  the  law 
of  said  state  of  Kansas,  and  he  cannot  enforce  said  right,  and 
the  same  is  denied  to  him  in  the  judicial  tribunals  of  the  state 
of  Kansas;  that  the  supreme  court  of  said  state  of  Kansas  has 
upheld  and  sustained  said  statute  of  Kansas,  wherein  by  its 
terms  it  denies  to  petitioner  his  said  right  so  secured  to  him 
by  the  constitution  of  the  United  States;  that  this  court,  to 
wit,  the  district  court  of  Shawnee  county,  is  bound  by  the  said 
decision  of  the  supreme  court  of  Kansas,  and  thus  your  peti- 
tioner is  denied  and  cannot  enforce  in  the  judicial  tribunals  of 
the  state  of  E^ansas  his  said  right. 

^*  Wherefore  he  prays  that  this  cause  be  removed  for  trial 
into  the  next  circuit  court  of  the  United  States  for  the  district 
of  Kansas,  to  wit,  at  the  June,  1891,  term  thereof,  at  Leaven- 
worth, Kansas,  and  he  demands  that  upon  the  filing  of  this, 
his  petition,  all  further  proceedings  in  this  cause  in  this  hon- 
orable court  shall  cease.'' 

That  his  motion  to  quash  the  warrant  was  not  in  time,  how- 
ever strong  the  reasons  for  sustaining  said  motion  may  be. 

In  the  case  of  The  State  v.  Blackmfin,  32  Kas.  615,  this 
court  says: 

''An  information  or  complaint  under  the  prohibitory  liquor 
law,  verified  in  accordance  with  §  12  of  such  law,  (now  ^  2543, 
Gen.  Stat,  of  1889,)  is,  so  far  as  the  verification  is  concerned. 
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sufficient  for  every  purpose  except  merely  for  the  purpose  of 
issuing  a  warrant  for  the  arrest  of  the  defendant  Such  an 
information  thus  verified  may  properly  be  filed  by  the  county 
attorney ;  a  trial  may  be  properly  had  thereon ;  a  conviction 
may  properly  follow  the  trial ;  and  the  defendant  may  prop- 
erly be  sentenced  upon  such  conviction.  Of  course,  before  a 
warrant  is  issued  for  the  arrest  of  the  defendant,  an  oath  or 
affirmation  within  the  meaning  of  §  15  of  the  bill  of  rights 
should  be  made,  showing  probable  cause  to  believe  the  defend- 
ant guilty ;  but  if  no  such  oath  or  affirmation  is  made  or  filed, 
but  nevertheless  the  defendant  without  objection  pleads  to  the 
merits  of  the  action  and  goes  to  trial,  he  waives  all  irregulari- 
ties in  the  verification  of  the  information,  and  cannot  afterward 
be  heard  to  question  the  regularity  or  validity  of  any  proceed- 
ing in  the  case,  if  he  urges  no  other  objection  than  that  such 
verification  is  insufficient'' 

In  the  two  cases  of  ITie  State  v.  Bjorklandand  The  State  v. 
laeman,  34  Kas.  377,  motions  were  made  to  set  aside  the  war- 
rants on  the  ground  that  they  were  improvidently  issued,  but 
this  court  says: 

''At  the  time  these  motions  were  made  the  warrants  had 
spent  their  force.  So  to  speak,  each  warrant  was  functus  q^- 
cto.  Before  the  filing  of  these  motions,  each  of  the  appellants 
had  entered  into  a  recognizance  to  personally  be  and  appear 
before  the  district  court  to  answer  the  charges  contained  in  the 
information  filed  against  him,  and  had  also  waived  arraign- 
ment and  pleaded  not  guilty  to  the  said  charges.  Thereby 
each  of  the  appellants  submitted  to  the  jurisdiction  of  the 
court,  aod  answered  the  information  on  file  against  him.  It 
is  true  that  subsequently  the  court  permitted  the  appellants  to 
withdraw  their  pleas  of  not  guilty,  and  thereafter  motions 
were  made  to  quash  the  warrants  and  discharge  the  appellants; 
but  these  motions  were  too  late,  because,  when  made,  the  par- 
ties were  no  longer  held  upon  the  warrants." 

In  the  case  of  The  State  v,  LongUmj  35  Kas.  375,  one  feat- 
ure of  the  same  question  that  we  are  discussing  was  presented. 
The  information  was^  verified  by  the  county  attorney  on  in- 
formation and  belief,  and  by  the  positive  affidavit  of  another 
person,  filed  with  the  information,  of  all  the  material  allega- 
tions, except  that  the  defendant  made  the  unlawful  sales  corn- 


Digitized  by  VjOOQ  iC 


JANUARY  TERM,  1892.  731 

1 

Opinion  of  the  Ooort. 

plained  of  ^^  without  first  taking  oat  and  having  a  permit 
therefor/'  On  the  day  of  the  arrest  the  defendant  entered 
into  a  recognizance  for  his  appearance  at  court  to  answer  the 
charge.  When  the  case  was  called  for  trial,  the  defendant  filed 
a  motion  to  set  aside  and  quash  the  warrant  for  the  reason 
above  stated.  The  defendant  was  then  arraigned  but  refused 
to  plead,  and  the  plea  ''Not  guilty''  was  entered  for  him.  At 
the  trial  he  was  found  guilty  on  one  count  of  the  information, 
and  not  guilty  as  to  the  other.  On  this  state  of  facts  this 
eourt  says,  in  reviewing  the  case  on  appeal : 

''  We  think  when  the  defendant  entered  into  a  recognizance 
for  his  appearance  at  court,  without  making  any  objection  to 
the  suflBciency  of  the  warrant,  or  the  sufficiency  of  the  infor- 
mation, or  the  sufficiency  of  the  verification  thereof,  he  waived 
the  supposed  defects  in  the  verification  of  the  information  and 
the  irregularity  in  issuing  the  warrant  without  a  sufficient 
verification." 

The  only  respect  in  which  the  case  we  are  considering  dif- 
fers from  that  of  The  State  v,  Longion  is,  that  in  this  a  peti- 
tion for  removal  was  filed  before  the  motion  attacking  the 
warrant  was  made,  and  in  the  reported  case  a  recognizance 
was  given  before  a  similar  motion  was  filed.  It  would  seem, 
however,  that  a  petition  for  removal  sworn  to  by  the  appel- 
lant, in  which  he  recites  acts  that,  beyond  all  question,  show 
him  to  have  been  guilty  of  the  offenses  with  which  he  is 
charged  in  the  information,  is  a  much  stronger  and  more  con- 
clusive waiver  of  the  supposed  defects  in  the  verification  of 
the  information  than  entering  into  a  recognizance  for  his  ap- 
pearance at  court  The  statements  of  guilt  made  in  the  peti- 
tion for  removal,  being  under  oath,  are  abundantly  sufficient 
of  themselves  to  support  a  warrant.  They  not  only  show 
probable  cause,  but  for  such  purposes  are  as  conclusive  of  guilt 
as  a  formal  plea  of  guilty  on  an  arraignment  It  must  be 
held  that  his  voluntary  appearance,  and  his  filing  of  a  petition 
for  removal,  and  the  statements  of  his  guilt  contained  in  that 
petition,  verified  by  himself,  cure  any  supposed  defect  in  the 
issuance  of  the  warrant,  and  that  after  these  things  had  oc- 
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ourred  it  was  too  late  to  raise  the  question  of  the  sufficiency 
of  the  warrant  by  a  motion  to  quash.  This  view  disposes  of 
all  contention  about  the  filing  of  the  statements  of  witnesses, 
or  about  the  verification  of  the  information,  and  renders  it 
unnecessary  to  consider  the  constitutionality  of  those  sections 
of  the  law  that  authorize  the  county  attorney  to  subpcena 
witnesses  and  take  their  testimony. 

II.  Another  important  question  is  discussed  under  the  show- 
ing in  the  record.  This  cause  was  submitted  to  the  court  for 
trial  on  an  agreed  statement  of  facts,  which  reads  as  follows: 

"Comes  now  the  plaintiff  by  R.  B.  Welch,  county  attorney 
of  Shawnee  county,  and  the  defendant,  Bernard  Tuchman,  in 
person  and  by  David  Overmyer,  his  attorney,  and  in  open  court 
waive  a  jury  in  said  cause,  and  agree  that  this  cause  be  tried 
and  determined  upon  the  following  agreed  statement  of  facts, 
to  wit : 

"1.  Said  defendant  was  the  proprietor  of  the  place  kept  in 
the  basement  of  the  building  No.  525,  and  situated  on  lot  No. 
169,  Kansas  avenue,  in  the  city  of  Topeka,  in  said  county  and 
state,  during  the  month  of  October,  1890. 

''  2.  As  such  proprietor  he  sold  intoxicating  liquors  in  the 
original  packages  in  which  they  were  shipped  to  him  as  agent 
of  the  Anheuser-Busch  Brewing  Association,  of  St.  Louis,  Mo., 
a  corporation,  as  charged  in  the  first  and  second  counts  in  the 
information  filed  herein. 

''3.  Said  defendant  sold  said  original  packages  as  charged 
in  the  first  and  second  counts  of  this  information  as  the  agent 
of  said  non-resident  importer  of  the  same,  and  in  no  other  way, 
and  said  non-resident  importer  was  at  all  times  the  owner  of 
the  intoxicating  liquors  kept  in  said  place,  ^cmd  so  as  aforesaid 
sold,  until  they  were  sold  as  alleged  herein  by  this  defendant, 
as  agent,  and  said  liquors  were  sold  in  the  original  packages 
in  which  the  same  were  imported  into  the  state,  and  not  other- 
wise. 

*^4.  Neither  the  defendant  nor  his  principal  held  a  drug- 
gist's or  other  permit  to  sell  intoxicating  liquors  from  the 
probate  judge  of  Shawnee  county,  and  was  not  engaged  in  the 
drug  business;  but  said  defendant  had  paid  his  government 
license  tax  to  the  United  States." 

This  agreed  statement  of  facts  was  read  to  the  court  by  the 
county  attorney,  who  then  moved  that  the  court  find  the  de- 


Digitized  by  VjOOQ iC 


JANUARY  TERM,  1892. 


Decision  by  the  Goart. 


fendant  guilty  thereon^  as  charged  in  the  first 
counts  in  the  information;  and  then  the  appe}lan 
court  to  require  the  county  attorney  to  elect  upo 
of  liquor  he  will  ask  a  conviction  upon  the  firsi 
counts  of  the  information.  This  motion  was  ovei 
court^  and  the  defendant  saved  proper  exceptions, 
ruling  of  the  court  is  an  error,  it  is  one  that  occ 
trial,  and  the  trial  court  must  be  asked  to  revi 
motion  for  a  new  trial.  Turning  to  the  motio: 
trial,  as  contained  in  this  record,  we  find  that  t 
causes  assigned  in  the  motion  are,  that  the  findings 
are  not  sustained  by  sufficient  evidence  and  arc 
the  evidence,  and  that  the  findings  of  the  court 
to  law.  This  being  the  condition  of  the  record 
authorized  to  pass  upon  the  question  so  ably  discu 
it  is  familiar  law  that  such  questions  must  be 
motion  for  a  new  trial. 

It  follows  that  we  must  recommend  that  the , 
conviction  be  affirmed. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 

Per  Curiam:   The  case  of  The  State  of 
Carl.  Jockheck  is  similar  in  all  respects  to  the 
J^ate  V.  Tuchmariy  just  decided,  every  question  ra 
cussed  in  the  one  being  involved  in  the  other, 
agreed  in  the  briefs  and  on  the  argument  that  tfa 
one  is  to  stand  for  both. 

For  the  reasons  given  in  the  Tuchman  case,  i 
of  conviction  in  this  case  will  be  affirmed. 
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In  the  matter  of  the  Petition  of  James  M.  Nickell  for  a 
Writ  of  Habeas  Corpaa. 

47    7^1 
47    738 

'. •        1.  GoNTiMPT  OF  GoxTBT — Procedure — Privilege  of  Accused.    Where  pro- 

54      5  oeedings  for  contempt  of  ooart  are  institated  against  a  party,  where- 

by he  is  charged  with  inducing  witnesses  to  absent  themselTes  from 
court  and  otherwise  avoid  the  process  of  the  court,  it  is  error  for  the 
state  to  place  the  accused  upon  the  witness  stand  to  proye  the  eon- 
tempt  charged.  The  offense  being  made  a  crime  by  statute,  the  ao- 
cused  cannot  be  compelled  to  give  eyidence  which  might  criminate 
himself. 
2.  Oasb,  Followed.  The  rule  to  show  cause  why  a  party  should  not  be 
punished  for  a  constructiye  contempt  of  court  should  be  based  upon 
a  yerified  complaint  or  information.  {The  State  v,  Henthom,  4fi  Ebb. 
618,  foUowed.) 

Original  Proceeding  in  Habeas  Corpus. 

The  material  facts  are  stated  in  the  opinion  herein,  filed 
February  6,  1892. 

C.  W.  FairohUdf  and  &  8.  Ashbaugh^  for  petitioner. 

Opinion  by  Green,  C.  :  The  petitioner,  James  M.  Nickell,. 
alleges  that  he  is  ill^ally  restrained  of  his  liberty  by  the  sher- 
iff of  Kingman  county,  because  he  refused  to  answer  certain 
questions  propounded  to  him  against  his  will  and  over  his 
objections,  in  a  certain  case  pending  in  the  district  court  of 
Kingman  county,  wherein  the  state  was  plaintiff  and  he  was 
defendant,  on  the  28th  day  of  December,  1891.  The  mate^ 
rial  facts  are,  that  on  the  26th  day  of  December,  1891,  there 
was  pending  in  the  district  court  of  Kingman  county  a 
criminal  action  against  the  petitioner  for  selling  liquor.  The 
district  judge  issued  an  order  which  recited  that  there  was 
reasonable  ground  for  believing  that  the  petitioner  had,  by 
bribery,  menace,  false  pretensions,  coaxing,  threatening,  and 
offering  to  pay  for  time  lost,  etc.,  induced  and  compelled  and 
caused  certain  witnesses  to  absent  themselves  from  court,  and 
disobey  a  subpoena  issued  in  the  case  of  The  State  t;.  James  M. 
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Nickelly  who  was  charged  with  selliog  liquors;  and  being  of  ^ 
the  opinion  that  the  conduct  of  the  petitioner  in  inducing^ 
compelling  and  causing  witnesses  to  absent  themselves  from 
court  was  calculated  to  embarrass  and  obstruct  the  adminis- 
tration of  justice,  and  was  a  contempt  of  court,  ordered  the 
petitioner  to  answer  the  charge  and  show  cause  why  he  should 
not  be  punished  for  contempt  of  court.  On  the  28th  of  De- 
cember, 1891,  the  petitioner  asked  for  a  reasonable  time  in 
which  to  plead  to  the  complaint,  which  request  was  overruled* 
He  then  objected  to  being  tried  under  the  complaint,  and  asked 
to  be  tried  under  the  statutes,  by  information,  and  also  asked 
for  a  jury.  This  request  was  refused  by  the  court.  The  pe- 
titioner, over  his  objection,  was  then  sworn  as  a  witness,  and 
placed  upon  the  stand  to  testify  on  behalf  of  the  state.  He 
refused  to  answer  the  questions  submitted  to  him  by  the  state* 
The  court  then  ordered  him  committed  to  the  jail  of  Kingman 
county  until  he  should  answer  such  questions  as  had  been  pro- 
pounded to  him  by  the  state.  On  the  same  day  that  the  pe- 
titioner was  committed,  he  made  application  to  the  probate 
judge  of  Kingman  county  for  a  writ  of  habeas  corpus,  which 
was  granted,  and  a  hearing  was  fixed  for  the  6th  day  of  Janu- 
ary, 1892,  and  the  petitioner  was  ordered  to  give  a  bond  for 
his  appearance,  which  was  furnished  and  approved.  On  the 
29th  day  of  December  the  district  court  ordered  a  warrant  to 
issue  for  the  arrest  of  the  petitioner,  under  which  he  was  taken 
and  imprisoned  in  the  county  jail.  This  warrant  was  issued 
for  the  same  cause  for  which  the  petitioner  was  originally  com- 
mitted. The  petitioner  then  made  application  to  this  court  for 
a  writ  of  habeas  corpus,  which  was  granted  on  the  30th  day 
of  December,  1891. 

The  petitioner  claims  the  right  to  be  discharged  and  released 
from  the  order  of  commitment  and  warrant  of  the  district  court, 
on  the  ground  that  he  was  charged  with  a  statutory  crime; 
that  §  155  of  the  crimes- and-punishments  act  makes  it  a  misde- 
meanor for  any  person,  by  bribery,  menace,  or  other  means,  to 
induce  any  witness  to  absent  himself,  or  avoid  a  subpoena,  or 
withhold  his  evidence,  or  deter  any  witness  from  appearing  in 
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^nd  giving  evidence  in  any  civil  or  criminal  case;  that  he  was 
compelled  to  go  upon  the  witness  stand  for  the  purpose  of 
giving  evidence  against  himself;  and,  had  he  answered  the 
questions  propounded  to  him,  such  answers  might  have  had  a 
tendency  to  criminate  him.  The  protection  given  by  the  con- 
stitution of  the  United  States  to  all  persons  charged  with  crime 
is  in  the  following  language:  ''Nor  shall  any  person  be  sub- 
ject for  the  same  offense  to  be  twice  put  in  jeopardy  of  life  or 
limb;  nor  shall  be  compelled,  in  any  criminal  case,  to  be  a 
witness  against  himself."  The  right  given  under  our  own 
constitution  reads,  ''No  person  shall  be  a  witness  against  him- 
self, or  be  twice  put  in  jeopardy  for  the  same  offense."  It  is 
not  only  a  constitutional  right,  but  it  is  one  of  the  fundamental 
principles  of  the  common  law,  embodied  in  a  maxim,  that  no 
man  can  be  compelled  to  criminate  himself.  This  right  has 
become  so  much  a  part  of  government,  in  the  administraUon 
of  justice,  that  it  has  become  as  trite  as  it  is  true.  The  sole 
question  for  our  determination  is^  whether  the  well-settled 
principle  is  applicable  to  the  case  before  us.  The  petitioner  is 
charged  with  a  contempt  of  court;  but  the  offense  with  which 
he  is  charged  is  not  only  a  contempt  of  court  but  a  statutory 
crime.  Could  the  state,  under  such  circumstances,  compel  the 
petitioner  to  go  upon  the  witness  stand  and  give  evidence? 
This  question  must  be  resolved  in  favor  of  the  petitioner. 
The  supreme  court  of  the  United  States,  in  the  case  of  Ooun- 
aelman  v.  EUchoocky  United  States  marshal  for  the  northern 
district  of  Illinois,  recently  decided  and  not  yet  oflBcially  re- 
ported, has  held  that,  under  the  fiflh  amendment  to  the  consti- 
tution of  the  United  States,  persons  have  the  right  to  refuse  to 
answer  questions  which  might  be  used  against  them  in  criminal 
cases;  and  that  this  right  must  be  construed  in  its  broadest 
sense.  The  court  in  its  opinion,  rendered  by  Mr.  Justice 
Blatchford,  says  in  substance: 

'*  That  it  does  not  find  it  neoessary  to  consider  any  other 

point  than  that  raised  under  the  constitution  as  to  the  privi- 

'  leges  of  witnesses.     It  is  urged,  says  the  court,  that  a  witness 

is  not  entitled  to  plead  the  privilege  of  silence  except  in  a 
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criminal  case  against  himself,  but  such  is  not  the  language  of 
the  constitution.  Its  provision  is  that  no  person  shiul  be 
compelled  in  any  criminal  case  to  be  a  witness  against  himself. 
This  provision  must  have  a  broad  construction  in  favor  of 
the  right  which  it  was  intended  to  secure.  The  matter  under 
investigation  by  the  grand  jury  was  a  criminal  matter,  and 
the  reason  given  by  Counselman  for  his  refusal  was,  his  answer 
might  tend  to  criminate  him.  His  apprehension  was  that  the 
answers  might  show  that  he  had  committed  a  crime  against 
the  interstate  commerce  act,  for  which  he  might  be  prosecuted. 
His  answers,  therefore,  would  be  testimony  against  himself, 
and  he  would  not  be  compelled  to  give  them  in  a  criminal 
case.  It  is  impossible  that  the  meaning  of  the  constitutional 
provision  could  only  be  that  a  person  should  not  be  compelled 
to  be  a  witness  in  a  criminal  prosecution  aeainst  himself.  The 
object  was  to  insure  that  a  person  should  not  be  compelled, 
when  acting  as  a  witness  in  an  investigation,  to  give  testimony 
which  might  tend  to  show  that  he  himself  had  committed  a 
crime.  The  privilege  is  limited  to  criminal  matters,  but  it  is 
as  broad  as  the  mischief  against  which  it  seeks  to  guard.'' 

The  case  of  the  petitioner  is  stronger  than  the  Counselman 
case.  Here  tfa^  petitioner  is  chained  with  a  crime,  and  the 
state  was  seeking  to  condemn  and  convict  him  out  of  his  own 
mouth.  Besides,  the  language  of  our  constitution,  if  any- 
thing, is  stronger  than  the  fifth  amendment  to  the  constitution 
of  the  United  States.  Both  by  the  letter  and  spirit  of  §  10 
of  the  bill  of  rights,  no  person  shall  be  a  witness  against  him- 
self. It  does  not  even  limit  the  right  to  criminal  cases.  We 
think  the  case  of  the  petitioner  comes  clearly  within  the  rule 
and  right  given  by  the  fifth  amendment  to  the  constitution  of 
the  United  States  and  the  recent  decision  of  the  supreme  court 
referred  to,  as  well  as  §  10  of  the  bill  of  rights  of  our  own  con- 
stitution. 

Another  fatal  objection  which  might  be  urged  against  the 
proceedings  is,  that  the  allied  contempt  was  not  charged  to 
have  been  committed  in  the  presence  of  the  court,  and  there 
was  no  written  complaint  properly  verified,  containing  a  state- 
ment of  the  facts  constituting  the  offense,  filed  with  the  court. 
This  has  been  held  to  be  necessary  in  all  cases  of  constructive 

47— 47KA8. 
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OOD tempt.  (See  The  State  v.  Henthom,  46  Kas.  613,  and  The 
State  V.  Vincenty  46  id.  618.)  There  was  a  paper  signed  by  the 
judge  called  a  oomplainty  but  it  was  in  fact  an  order  for  the 
petitioner  to  show  cause  why  he  should  not  be  punished  for 
contempt,  and  it  wa^  not  verified.  If  it  be  true,  as  connael 
for  the  state  has  intimated — and  there  seems  to  be  some 
ground  for  the  charge — that  there  has  been  a  disposition  to 
obstruct  the  administration  of  justice  and  disr^ard  the  court's 
processes  to  secure  the  attendance  of  witnesses  in  the  original 
case  of  which  the  present  proceeding  is  an  outgro?rtb,  the 
prosecuting  officer  should  see  to  it  that  the  parties,  whoever 
they  may  be,  should  be  dealt  with,  and  that  condign  punish- 
ment be  administered  to  all  persons  who  may  be  guilty  of  so 
grave  an  offense  as  interfering  with  the  orders  and  processes 
of  the  court,  or  obstructing  the  administration  of  justice 
through  the  courts  of  the  land.  The  remedy  is  plain  and 
simple.  Where  parties  have  committed  a  crime  of  the  nature 
charged  in  this  case,  the  court  can  direct  the  county  attorney 
to  proceed  against  the  parties  as  charged,  or  |^  county  attor- 
ney can,  upon  his  motion,  proceed  against  them;  and  if  the 
offense  is  as  grave  as  claimed  here,  it  is  his  duty  to  do  so. 

It  is  recommended  that  the  petitioner  be  discharged. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 

Per  Curiam:  The  same  questions  are  presented  in  In  be 
Edward  McKenna  as  in  the  petition  of  James  M.  Nickell 
for  a  writ  of  habeas  corpusy  just  decided,  and  the  petitioner  is 
discharged,  upon  the  authority  of  that  case. 
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The  City  of  Topeka  v.  Charles  Heitman. 

1.  DisoBDBBLT  GoNDuoT  —  Complaint,  A  complaint  oUarging  that  H., 
on  the  6th  day  of  Jnly,  1889,  at  the  city  of  Topeka,  oonnty  of  Shawnee 
and  state  of  Kansas,  nnlawfnlly  and  willfolly  distnrbed  the  peace  and 
quiet  of  the  city  of  Topeka,  by  the  nse  of  lond,  profane  and  inde. 
cent  language,  states  an  offense  under  §  22  of  ordinance  861  of  said 
city. 

2.  Finding — Evidence.  The  eyidence  examined,  and  held  sufficient  to 
support  a  finding  by  the  jury  that  the  peace  of  the  city  was  dis- 
turbed by  the  defendant  as  alleged. 

8.  Instbttotionb — Exo^tionj  General  and  Indefinite,  The  exception  to 
the  last  instruction  given  by  tiie  court  to  the  jury  is  too  general  and 
indefinite  to  save  any  objection  to  the  instruction,  except  the  usual 
one  that  it  does  not  correctly  state  the  law  of  the  case.  It  is  not 
sufficiently  specific  and  certain  to  save  the  question  whether  or  not 
the  giving  of  the  instruction  after  the  jury  had  partially  considered 
the  case  is  error. 

Appeal  from  Shawnee  District  Court 

Prosecution  by  the  OUy  of  Topeka  against  Heitman  for 
disturbing  the  peace.  From  a  judgment  of  conviction,  at  the 
September  term,  1889,  the  defendant  appeals. 

H,  C.  Rooty  for  appellant. 

8.  B.  Isenkaii,  city  attorney,  for  appellee. 

Opinion  by  Strang,  C:  July  8,  1889,  a  complaint  was 
made  to  the  police  court  of  the  city  of  Topeka,  charging  that, 
on  the  6th  of  the  same  month,  the  defendant,  Charles  Heit- 
man, disturbed  the  peace  and  quiet  of  the  city  of  Topeka  by 
the  use  of  loud,  profane  and  indecent  language.  July  12,  the 
defendant  was  tried  in  said  police  court  and  convicted,  from 
which  conviction  he  appealed  to  the  district  court  of  Shawnee 
county,  where,  on  October  11,  1889,  he  was  tried,  and  again 
convicted,  and  fined  |30  and  costs.  From  this  last  conviction 
and  judgment  he  appeals  to  this  court,  and  alleges  that  the 
complaint  and  warrant  upon  which  he  was  arrested  do  not 
charge  an  offense.     Upon  this  question  counsel  for  defendant 
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says,  that  the  prosecution  was  brought  under  §21  of  theci^ 
ordinance,  and  then  proceeds  to  argue  that  the  complaint  fails 
to  state  a  cause  of  action.  The  greater  part  of  the  defendant's 
brief  is  occupied  by  the  argument  that  the  complaint  does  not 
state  a  cause  of  action  under  said  §21.  But  the  city  claims 
that  the  prosecution  is  under  §  22  of  the  city  ordinance,  and 
the  record  shows  that  the  case  was  tried  in  the  court  below 
upon  the  theory  that  the  prosecution  was  had  under  §22.  The 
court  in  its  charge  to  the  jury  says  the  complaint  is  under  §  22 
of  ordinance  861,  and  then  quotes  the  operative  words  of  the 
section.  The  case  having  been  tried  by  the  court  below  under 
§22  of  the  ordinance,  we  must  treat  the  prosecution  as  hav- 
ing been  brought  under  that  section.  That  part  of  §  22  of 
ordinance  861,  as  quoted  by  the  trial  court  in  its  charge,  reads 
as  follows:  ''If  any  person  shall  disturb  the  quiet  of  the  city, 
he  shall  be  punished  by  a  fine  of  not  less  than  $3,  nor  more 
than  $100.''  We  think  the  complaint  charges  an  offense  un- 
der §22.  It  charges  a  disturbance  of  the  peace  by  the  use  of 
loud,  profane  and  indecent  language.  The  peace  may  have 
been  disturbed  by  loud  talk  alone.  But  we  also  think  to  call 
a  man  ''a  damn  fool  and  a  bastard,''  is  the  use  of  indecent 
language,  and  the  peace  of  the  city  may  have  been  disturbed 
by  the  use  of  such  language.  The  jury  found  the  peace  of 
the  city  was  disturbed  by  the  defendant. 

The  defendant  alleges  that  the  court  erred  in  calling  the 
jury  back  into  the  court-room  and  giving  them  additional 
instructions.  The  city  contends  that  the  court  did  not  thereby 
commit  error;  and  also,  that  if  it  did,  the  defendant  did  not 
except  to  the  time  and  manner  of  giving  the  instruction,  bat 
only  to  the  law  thereof,  and  has  not  therefore  saved  the  ques- 
tion he  now  urges  in  the  brief.  We  think  the  exception  is 
too  general  to  raise  the  question  ai^ued  by  the  counsel  mak- 
ing it.  The  language  of  the  exception  is  as  follows:  ''To  the 
giving  of  the  above  and  foregoing  instruction,  and  to  all  the 
instructions,  the  defendant  at  the  time  duly  excepted  and  ex- 
cepts." There  seems  to  be  no  distinction  between  the  char- 
acter of  the  exception  to  the  last  instruction  and  that  which 
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relates  to  the  other  instructions.  There  is  nothing  in  the 
language  of  the  exception  to  the  last  instruction  different  from 
that  in  the  exception  relating  to  the  other  instructions,  and 
nothing  in  the  language  of  the  exception  that  indicates  any 
objection  to  the  time  or  circumstances  under  which  it  was 
given.  We  do  not  think  the  attention  of  the  court  was  called 
to  the  fact  that  the  objection  was  to  the  time  of  giving  the  in- 
struction and  the  circumstances  under  which  it  was  given. 
There  is  nothing  in  the  record  showing  that  counsel  for  de- 
fendant desired  to  reargue  the  case  to  the  jury  after  the  last 
instruction  was  given.  If  he  had  asked  such  privily  and  it 
had  been  accorded  him,  no  error  could  have  been  assigned  on 
account  of  such  instruction.  Inasmuch  as  the  counsel  was 
present  when  the  last  instruction  was  given,  and  did  not  indi- 
cate to  the  court  after  it  was  given  his  desire  to  reargue  the 
case,  so  far  as  affected  by  said  instruction,  it  is  a  serious  ques- 
tion whether  he  did  not  by  his  silence  waive  his  right.  But 
we  think  no  proper  exception  was  saved  as  to  the  time  of  giv- 
ing the  objectionable  instruction,  and  therefore  the  alleged  error 
in  connection  therewith  is  not  available. 

It  is  recommended  that  the  judgment  of  the  dbtrict  court 
be  affirmed. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 


James  White  v.  B.  Gemeny. 

1.  BBFi.EyiN — Pleading — General  Denial.  In  an  action  of  repleyin,  any 
defense  to  the  aotion  may  be  proved  nnder  an  answer  containing  a 
general  denial  only;  and  the  plaintiff  may,  without  a  reply,  rebnt 
any  defense  proved  therennder. 

2.  HoTBii-EBXPiB  —  Omnibus^  Exempt  The  'bus  of  a  hotel-keeper,  a 
resident  of  Kansas,  used  in  connection  with  his  business  in  Kansas, 
and  necessary  to  the  successful  prosecution  of  such  business,  is  ex- 
empt under  subdivision  8  of  §  4  of  the  act  relating  to  exemptions. 
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Error  from  Oeary  Distrid  CkmrL 
Th]5  opinion  states  the  facts. 

Thomas  Dever,  for  plaintiff  in  error. 
James  F.  Humphrey^  for  defendant  in  error. 

Opinion  by  Strang,  C.  :  Action  of  replevin  to  recover  the 
possession  of  a  hotel  'bus.  The  plaintiff  filed  the  usual  peti- 
tion in  replevin,  to  which  the  defendant  answered  by  a  general 
denial;  and  also  answered  that  the  'bus  was  taken  by^tbe  de- 
fendant, a  constable,  on  an  execution  issued  on  ajudgmeDt 
against  the  defendant  No  reply  was  filed  to  the  answer. 
The  defendant  moved  for  a  judgment  on  the  pleadings,  which 
motion  was  overruled.  The  cause  was  then  tried  by  the  court 
without  a  jury,  upon  an  agreement  that  if  the  court  found  the 
'bus  was  exempt,  the  judgment  should  be  for  the  plaintiff; 
otherwise  it  should  be  for  the  defendant.  The  court  found 
for  the  plaintiff.  The  defendant  filed  a  motion  for  new  trial, 
which  was  overruled. 

The  plaintiff  in  error  contends  that  he  was  entitled  to  judg- 
ment on  the  pleadings.  We  think  not  This  was  an  action 
of  replevin,  and  the  only  pleadings  necessary  were  the  petition 
of  the  plaintiff  and  an  answer  containing  simply  a  general 
denial.  Any  defense  the  defendant  may  have  had  could  have 
been  given  in  evidence  under  the  general  denial.  { Bailey  v. 
Bayne,  20  Kas.  657;  YaruUe  v.  OranCy  13  id.  344;  KenneUv. 
Fickel,  41  id.  211.)  All  of  his  answer,  therefore,  except  his 
general  denial,  was  wholly  unnecessary,  and  being  unnecessary 
required  no  reply.  If  the  defendant  under  the  general  denial 
could  have  shown  that  he  took  the  property  as  an  oflBoer  un- 
der legal  process,  the  plaintiff  could,  without  a  reply,  rebut 
the  effect  of  such  proof  by  showing  that  the  property  taken 
was  exempt  We  have  noticed  the  cases  cited  by  the  plain- 
tiff in  error,  Babcock  v.  Farm^rs^  Bank,  46  Kas.  548,  and 
Scott  V.  Morning,  18  id.  459,  and  others.  None  of  these  cases 
were  replevin  cases,  and  as  the  same  rule  does  not  prevail  io 
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the  class  of  cases  cited  as  io  replevin  cases,  they  are  not  in 
point 

The  plaintiff  in  error  also  contends  that  the  court  erred  in 
its  finding  that  the  property  was  exempt,  and  in  rendering 
judgment  thereon  for  the  plaintiff  below.  We  see  no  reason 
why  the  business  of  hotel  keeping  is  not  within  the  third  sub- 
division of  §  4  of  the  exemption  statute,  and  the  trial  court 
having  found,  under  the  evidence  relating  thereto,  that  the 
'bus  was  a  necessary  adjunct  to  the  hotel  business  of  the 
plaintiff  below,  we  think  it  must  be  held  to  be  within  the 
description  in  said  statute  of  tools  and  implements  used  and 
kept  by  the  debtor  for  the  purpose  of  carrying  on  his  business. 
(Wilhiie  v.  Williams,  41  Kas.  288;  and  Davidson  v.  Seohrist, 
28  id.  324.)  In  Richards  v.  Hubbard,  69  N.  H.  168,  it  is  held 
'^  that  a  physician's  wagon  and  harness,  used  by  him  in  riding 
to  visit  his  patients,  and  reasonably  necessary  for  his  practice 
of  his  profession,  are  'tools  of  his  occupation,'  within*  the 
meaning  of  Greneral  Laws,  chapter  224,  section  2,  exempting 
property  from  attachment." 

It  is  said  that  it  does  not  appear  that  the  plaintiff  below  was 
a  resident  of  the  state  of  Kansas  when  this  suit  was  b^un. 
On  page  10  of  the  record  he  testified,  ^'I  reside  at  Junction 
City,  Davis  [Geary]  county,  Kansas,"  and  we  think  the  re- 
mainder of  the  evidence  shows  him  residing  there  at  the  com- 
mencement of  the  suit.  It  is  recommended  that  the  judgment 
of  the  district  court  be  affirmed. 

By  the  Court:  It  is  so  ordered. 

All  the  Justices  concurring. 
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Winfield  Bank  t.  Nipp. 


The  Wikfield  Bank  v.  J.  B.  Nipp,  as  Treasurer  of 
Cowley  County,  et  al. 

Taxation  or  Banks — Iinjunotion*  Where  a  bank,  organized  and  exist- 
ing under  the  laws  of  the  state,  haying  a  oapital  stock  of  $50,000, 
divided  into  500  shares  of  $100  each,  which  are  held  by  various  indi- 
Tidnal  stockholders,  makes  a  return  to  the  proper  assessor,  verified 
by  the  oath  of  its  president,  showing  that  the  bank  is  the  owner  of 
stock  in  a  company  or  corporation  of  the  actual  value  of  $22,000, 
and  thereafter  such  return  is  properly  filed  in  the  office  of  the  county 
clerk,  and  upon  such  return  taxes  are  assessed  and  levied  against  the 
bank,  held^  that  the  bank  cannot  perpetually  enjoin  the  collection  of 
such  taxes  so  levied  upon  the  stock  returned  by  it,  upon  the  groimd 
that  the  capital  stock  of  the  bank  is  held  by  individual  stockholders. 
In  such  a  case,  no  showing  for  equitable  relief  on  the  part  of  the  bank 
is  presented,  as  the  assessment  and  levy  of  the  taxes  complained  of 
were  induced  solely  by  the  action  of  the  bank. 

Error  from  Cowley  District  Court. 

AcrnoN  by  the  Winfield  Bank  against  Nipp,  as  treasurer, 
and  Mclntirey  as  sheriff  of  Cowley  county,  to  enjoin  the  col- 
lection of  certain  taxes.  Judgment  for  defendants,  July  8, 
1889.  The  plaintiff  Bank  brings  error.  The  opinion  states 
the  facts. 

Peokham  &  Peekhamy  for  plaintiff  in  error. 

C  T.  Atkinson  county  attorney^  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

HoBTON,  C.  J.:  The  facts  in  the  case  are  as  follows:  On 
the  1st  day  of  March,  1884,  and  for  a  long  time  thereafter, 
the  Winfield  Bank  was  a  corporation  duly  oi^anized  and  ex- 
isting under  the  laws  of  this  state,  having  a  capital  stock  of 
160,000,  divided  into  500  shares  of  $100  each,  which  shares 
were  issued  and  in  the  hands  of  various  individual  stockhbld- 
ers.  On  the  23d  day  of  April,  1884,  J.  C.  McMuUen,  who 
was  then  the  president  of  the  bank,  furnished  to  the  proper 
assessor  of  the  city  of  Winfield  a  statement,  verified  by  his 
oath,  showing  that  the  bank  was  the  owner  of  stock  in  a  com- 
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panj  or  corporation  of  the  assessable  value  of  $22,000.  This 
statement  was  filed  in  the  office  of  the  county  clerk  by  the  as- 
sessor^ and  upon  an  equalization  of  the  assessment^  the  value 
of  stock  was  increased  to  $24,420.  Upon  this  statement,  taxes 
were  levied  in  the  sum  of  $1,030.47,  and  extended  against  the 
bank  upon  the  personal  property  tax-rolls  of  the  county  for 
1884.  The  taxes  not  being  paid  within  the  time  prescril)ed 
by  the  statute,  a  warrant  for  their  collection,  with  penalties 
and  ooeta,  was  issued  and  placed  in  the  hands  of  the  sheriff. 
The  sheriff  was  about  to  proceed  to  collect  the  same  when  re- 
strained by  a  temporary  injunction,  granted  at  the  instance  of 
the  Winfield  Bank,  which  had  commenced  an  action  to  per- 
petually enjoin  the  collection  of  the  same. 

On  the  1st  day  of  August,  1884,  H.  B.  Schuler  became  the 
owner  by  purchase  from  J.  C.  McMuUen  and  others  of  about 
four-fifths  of  the  capital  stock  of  the  bank,  and  on  the  last- 
named  day  McMullen  resigned  his  office  as  president  of  the 
bank  and  was  succeeded  in  office  by  Schuler,  who  thereafter 
was  the  managing  officer  of  the  bank,  at  whose  instance  this 
action  was  brought.  Upon  the  trial,  the  court  below  found 
in  favor  of  the  defendants,  and  rendered  judgment  for  costs 
against  the  bank.  Complaint  is  made  of  this  ruling,  and  it  is 
contended  that  the  case  of  Bank  of  Leoti  v.  Fisher,  45  Kas. 
726,  is  conclusive  in  favor  of  the  plaintiff.  In  that  case,  no 
question  of  estoppel  was  presented,  argued,  or  decided.  Fur- 
ther, in  that  case,  it  appeared  that  before  the  assessment  was 
finally  completed  the  board  of  county  commissioners  received 
from  the  president  of  the  Bank  of  Leoti  a  list  of  stockholders, 
with  the  amount  of  stock  held  by  each  on  March  1,  1889. 
This  action  is  not  prosecuted  by  the  stockholders  of  the  Win- 
field  Bank,  and  it  is  not  alleged  or  shown  that  the  stockholders 
have  ever  asked  that  their  individual  stock  might  be  assessed 
for  1884.  It  does  not  appear  that  the  stock  held  by  the  sev- 
eral stockholders  was  assessed  for  1884.  H.  B.  Schuler  suc- 
ceeded J.  C.  McMullen  as  president,  but  the  action  is  not 
brought  in  his  name,  but  in  the  name  of  the  bank  itself.  The 
facts  presented  upon  the  trial  disclose  that  all  of  the  action 
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taken  by  the  defendants  in  the  assessment  of  the  stock  and  in 
the  levying  of  the  taxes  thereoil  was  the  result  of  the  return 
of  the  Winfield  Bank,  duly  verified  by  the  oath  of  its  presi- 
dent The  bank  represented,  through  its  managing  officer, 
that  on  the  1st  day  of  March,  1884,  it  had  stocks  in  a  com- 
pany or  corporation  of  the  actual  value  of  $22,000.  This 
statement  was  verified  by  the  oath  of  the  president,  its  man- 
aging officer;  therefore  we  do  not  think  there  are  any  equities 
existing  in  favor  of  the  plaintifi^.  The  plaintiff*  asks  in  this 
case  equitable  relief.  It  does  not  make  a  case  showing  that  it 
is  entitled  to  the  relief  demanded.  The  mode  of  assessing 
stock  in  a  state  bank  is  prescribed  by  T[6868,  Gen.  Stat  of 
1889,  but,  under  the  statute,  the  bank  may  pay  the  taxes  as- 
sessed upon  the  individual  stock  of  its  stockholders  and  have 
a  lien  thereon.  If  the  Winfield  Bank  had  made  a  proper  re- 
turn under  the  oath  of  its  president  or  managing  officer  to  the 
assessor,  then,  of  course,  the  statute  would  have  to  be  complied 
with  literally.  {Bank  of  Leoti  v,  Fisher,  supra.)  But  the  ac- 
tion of  the  bank  and  its  president  have  caused  all  the  trouble 
complained  of. 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


C.  W.  Gulp  v.  Solon  Steere  et  oJ. 

W ABBAMTT  — ActUm  fov  Brecusk  — Amendment  of  PetUioiu  The  plain- 
ti£p8  oommenoed  an  action  against  the  defendant  for  damages  reeolfc- 
ing  from  the  purchase  and  sale  of  a  horse  which  was  purcbased  by 
the  plaintiff  and  sold  by  the  defendant  for  a  particolar  purpose,  but 
was  worthless  for  that  parpose;  and  this  traneaotion  was  brought 
aboat  by  the  wrongful  statements  of  the  defendant.  Afterward  the 
ooart  permitted  the  plaintiffs  to  so  amend  their  petition  as  to  shov 
that  these  wrongful  statements  inoladed  an  express  warranty  thai 
the  horse  was  fit  for  the  parpose  for  which  he  was  bought  and  sold, 
but  at  the  same  time  imposed  apon  the  plaintiffs  substantially  all  the 
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costs  made  in  the  case  up  to  the  time  of  making  the  amendment. 
Heldy  That  the  coiirt  did  not  err  in  permitting  the  amendment. 

2.  Action,  Not  Barred.  The  aotion  was  brooght  within  proper  time  so 
as  not  to  be  barred  by  any  statute  of  limitations,  but  the  amendment 
was  not  made  until  more  than  three  years  had  elapsed  after  the  pnr- 
ohase  and  sale  of  the  horse,  and  the  plaintiffs  recovered  in  the  action. 
Heldj  That  the  cause  of  action  upon  which  the  plaintiff  recoyered 
was  not  barred  by  any  statute  of  limitations. 

8.  Nbw  Tbial — Amendment  of  Motion,  The  defendant  filed  his  motion 
for  a  new  trial  within  proper  time ;  but  more  than  three  days  there- 
after, and  indeed  nearly  two  months  thereafter,  he  asked  leave  of  the 
court  to  amend  his  motion  for  a  new  trial  by  adding  thereto  the  fol- 
lowing, to  wit :  "  Errors  of  law  occurring  at  the  trial  and  excepted  to 
by  the  defendant,"  which  leave  was  refused  by  the  court.  Held^  Not 
error. 

Error  front  Mitchell  District  Court 

The  opinion  states  the  case. 

IV.  D.  Webby  and  Orant  W.  Harrington,  for  plaintiff  in  error. 
A.  H.  Ellis,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

Valentine,  J. :  This  was  an  action  brought  in  the  district 
court  of  Mitchell  county  on  March  16, 1886,  by  Solon  Steere, 
and  a  large  number  of  other  plaintiffs,  as  copartners  under  the 
name  and  style  of  "The  Asherville  Breeders'  Association," 
against  C.  W.  Culp,  to  recover  damages  resulting  from  the 
purchase  and  sale  of  an  alleged  worthless  horse.  The  material 
portion  of  the  petition,  so  far  as  any  question  is  raised  upon  it, 
reads  as  follows : 

"That  in  the  month  of  March,  1884,  said  plaintiffs  bought 
of  said  defendant  one  dark  chestnut  stallion,  known  as  'Jean 
Bart,'  for  the  purpose  of  keeping  and  standing  him  as  a  stall- 
ion, of  covering  mares  and  getting  colts;  that  it  was  well  un- 
derstood by  said  defendant  that  plaintiffs  were  purchasing  said 
stallion  for  the  purpose  named  above,  and  was  sold  by  said 
defendant  to  said  plaintiffs  for  the  purpose  of  being  used  as  a 
stallion ;  that  at  the  time  of  said  sale  plaintiffs  relied  upon  and 
traded  with  said  defendant  upon  the  assurance  given  by  said 
defendant  that  said  Jean  Bart,  the  stallion  aforesaid,  was  a 
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sure  foal-getter,  and  was  suited  for  and  fitted  for  the  purpose 
of  begetting  ofispring,  and  that  up  to  the  time  and  at  the  tiine 
of  said  sale  said  plaintiffs  did  not  know  nor  have  any  meaDs 
of  knowing  that  said  stallion  was  impotent  and  barren.  Plain- 
tiii's  say  that  at  the  time  of  said  sale,  and  ever  since,  8ai<l  stall- 
ion was  utterly  worthless  for  the  purpose  for  which  it  was 
bought,  being  impotent  and  unable  to  beget  any  oflspring." 

On  October  30,  1886,  the  plaintiffs  amended  their  petition 
so  as  to  correct  some  of  the  supposed  defects  therein.  On 
November  20,  1886,  the  defendant  answei*ed  thereto.  On 
October  7,  1887,  a  trial  was  commenced  before  the  court  and 
a  jury  upon  these  pleadings.  On  October  11, 1887,  after  the 
parties  had  completed  the  introduction  of  their  testimony,  and 
before  the  argument  of  the  case  to  the  jury  had  been  com- 
menced, the  plaintiffs  asked  leave  of  the  court  to  again  amend 
their  petition,  and  the  court  granted  such  leave;  but  the  de- 
fendant objected,  and  announced  that  he  could  not  be  ready 
for  trial  if  the  proposed  amendments  to  the  plaintifls'  petition 
were  made,  and  thereupon  the  court  discharged  the  jury  and 
granted  a  continuance  of  the  case  until  the  next  term  of  the 
court,  and  imposed  all  the  costs  in  the  case  not  otherwise  ad- 
judicated upon  the  plaintiffs.  The  court  gave  leave  to  the 
plaintiffs  till  November  15, 1887,  within  which  to  amend  their 
petition,  and  gave  leave  to  the  defendant  till  December  15, 
1887,  within  which  to  answer;  and  aflerward,  and  on  No- 
vember 14, 1887,  the  plaintiffs  amended  their  petition  by  filing 
a  second  amended  petition,  the  material  portion  of  which,  so 
far  as  any  question  is  raised  thereon,  reads  as  follows: 

''That  during  the  month  of  March,  1884,  the  said  plain- 
tiffs bought  of  the  said  defendant,  for  the  price  of  $2,500  then 
paid  by  the  plaintiffs  to  the  defendant,  one  certain  dapple-gray 
stallion  named  'Jean  Bart;'  that  the  said  stallion  was  pur- 
chased for  the  express  and  only  purpose  of  keeping  and  stand- 
ing him  as  a  stallion,  covering  mares  and  getting  colts;  that 
at  the  time  of  the  said  purchase  the  said  defendant  was  in- 
formed and  knew  that  the  said  plaintiils  were  purchasing  said 
stallion  for  the  purpose  above  named,  and  the  same  was  sold 
by  the  said  defendant  to  these  plaintiffs  for  the  said  purposes; 
that  the  said  defendant  at  the  time  of  the  said  sale,  and  as  a 
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part  ot  the  terms  and  coDsideration  of  said  contract  of  sale, 
then  and  there  represented,  promised  and  warranted  to  these 
plaintiffs  that  the  said  stallion  was  a  sound,  healthy  horse, 
\rerfect  in  all  his  parts,  and  that  he  was  a  good  breeder  and  a 
sure  foal -getter;  that  at  the  time  of  the  said  sale  the  said 
plaintiffs,  relying  upon  and  confiding  in  the  said  representa- 
tions, promise  and  warranty  of  the  said  defendant,  purchased 
the  said  stallion,  and  paid  therefor  the  sum  of  $2,500  to  the 
said  defendant ;  that  at  the  time  of  the  said  sale,  representa- 
tions, promise,  and  warranty,  the  said  stallion  was  utterly 
worthless,  and  unfit  for  the  purposes  for  which  he  was  pur- 
chased as  aforesaid,  and  that  he  then  was  barren  and  impotent, 
useless  and  valueless  as  a  breeder  and  foal-getter;  that  by  rea- 
son of  the  premises,  the  plaintiffs  were  misled  and  injured,  and 
have  sustained  damages  to  the  amount  of  $2,500." 

On  December  14,  1887,  the  defendant  moved  to  strike  the 
amended  petition  from  the  files,  for  the  reason  that  the  cause 
of  action  set  forth  in  the  original  petition  was  one  of  tort, 
founded  upon  deceit  and  false  representations,  while  the  cause 
of  action  set  forth  in  the  last  amended  petition  is  one  on  con- 
tract, and  founded  upon  an  alleged  breach  of  warranty,  which 
motion  was  by  the  court  overruled,  and  on  March  9,  1888, 
the  defendant  answered,  an<^  on  March  15,  1888,  he  amended 
his  answer.  On  March  30, 1888,  the  plaintiffs  replied.  After- 
ward, and  from  May  7  to  11,  1888,  a  trial  was  had  before  the 
court  and  a  jury  upon  the  last- mentioned  petition,  answer,  and 
reply,  which  trial  resulted  in  a  general  verdict  in  favor  of  the 
plaintiffs  and  against  the  defendant  for  the  sum  of  $2,300 ; 
and  the  jury  also,  in  response  to  special  interrogatories  pre- 
sented to  them,  made  special  findings  of  fact  On  May  14, 
1888,  the  defendant  filed  a  motion  for  a  new  trial,  which  reads 
as  follows; 

"  Now  comes  the  defendant,  C.  W.  Gulp,  by  his  attorneys, 
and  moves  the  court  to  vacate  the  verdict  in  said  action,  and 
grant  the  said  defendant  a  new  trial  in  the  same,  for  the  fol- 
lowing reasons,  to  wit : 

''  1.  The  court  erred  in  refusing  the  motion  of  the  defendant, 
filed  December  14, 1887,  to  strike  from  the  files  of  said  action 
the  paper  denominated  an  'amended  petition,'  filed  in  said 
action  November  14,  1887. 
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"2.  In  refusiog  to  admit  the  evidence  offered  on  the  trial 
of  the  said  action  in  support  of  the  defense  set  up  in  the  sec- 
ond subdivision  of  the  defendant's  answer^  in  which  the  de- 
fendant claims  that  the  plaintiffs,  under  pretense  of  amendment, 
changed  their  cause  of  action  from  one  founded  on  tort  to  one 
founded  on  a  contract;  said  refusal  to  admit  such  evidence 
being  duly  excepted  to  on  the  trial. 

^'3.  In  permitting  the  plaintiffs  to  amend  their  amended 
petition  after  having  fully  tried  the  case,  and  when  nothing 
remained  to  be  done  but  to  submit  the  issues  to  the  jury;  and 
in  permitting  the  plaintiffs  to  take  advantage  of  the  privilege 
of  amendment  so  obtained,  by  changing  their  cause  of  action 
from  an  action  founded  upon  false  representations  to  an  action 
founded  upon  an  express  contract  and  warranty,'^ 

On  July  7, 1888,  the  defendant  asked  leave  of  the  court  to 
amend  his  motion  for  a  new  trial  by  adding  thereto  the  fol- 
lowing, to  wit : 

^'4.  Errors  of  law  occurring  at  the  trial  and  excepted  to 
by  the  defendant/' 

Which  leave  was  refused  by  the  court;  and  on  the  same  day 
the  motion  for  the  new  trial  was  overruled  by  the  court,  and 
the  court  then  rendered  judgment  in  favor  of  the  plaintiffs 
and  against  the  defendant  in  accordance  with  the  general  ver- 
dict and  special  findings  of  the  jury;  and  on  July  5,  1889, 
the  defendant,  as  plaintiff  in  error,  brought  the  case  to  this 
court  for  review,  making  the  plaintiffs  below  defendants  in 
error. 

The  principal  alleged  error  is  the  permission  given  by  the 
court  below  to  the  plaintiffs  below,  defendants  in  error,  to 
amend  their  petition  as  it  was  amended  on  November  14, 
1887.  It  is  claimed  that  by  this  amendment  the  plaintiffs 
wholly  changed  their  cause  of  action  from  one  of  tort,  founded 
upon  fraud  and  deceit,  to  one  on  contract,  founded  upon  an 
alleged  breach  of  warranty.  The  provisions  of  our  statute 
authorizing  amendments  are  very  broad,  liberal,  and  compre- 
hensive. (Civil  Code,  §139.)  About  the  only  limitations 
upon  making  amendments  are,  that  they  shall  be  made  only 
*^  in   furtherance  of  justice,  and  on  such  terms  as  may  be 
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proper;^'  and  if  of  pleadings,  that  the  amendmeots  shall  ^'not 
change  substantially  the  claim  or  defense."  The  amendment 
in  the  present  case  cannot  be  said,  by  the  defendant  below, 
not  to  be  in  furtherance  of  justice  and  on  proper  terms,  for 
the  court  below,  as  a  condition  to  making  the  amendment,  im- 
posed upon  the  plaintiffs  substantially  all  the  costs  made  in 

1  Warrant  -ac-  ^^^  ^^*®®  '^P  ^  ^^^  ^^^^  ^^  making  the  amend- 
-^Sfd^iJS?  nient;  and  we  do  not  think  that  the  amendment 
ofpeuuon.  ^.^^nged  substantially  the  plaintiffs'  claim.  The 
statute  does  not  provide  that  the  amendment  shall  not  change 
the  form  of  the  action  or  cause  of  action,  but  it  simply  pro- 
vides that  the  amendment  shall  not  ''change  substantially  the 
claim  or  defense.'^  Now  we  do  not  think  that  the  claim  of 
the  plaintiffs  in  the  present  case  was  changed  substantially  by 
the  amendment.  The  original  petition  attempted  to  set  forth 
a  cause  of  action  for  the  recovery  of  damages  resulting  from 
the  purchase  and  sale  of  a  worthless  horse,  such  purchase  and 
sale  being  brought  about  by  the  wrongful  statements  of  the 
defendant,  and  the  amended  petition  set  forth  a  cause  of  action 
for  substantially  the  same  thing.  The  principal  wrongs  al- 
lied in  the  amended  petition  were  the  wrongful  statements 
made  by  the  defendant,  including  a  warranty  that  the  horse 
was  sound  and  good  for  the  purposes  for  which  he  was  bought 
and  sold,  when  in  fact  he  was  not  such  a  horse  as  he  was  war- 
ranted to  be,  and  therefore  that  there  was  a  breach  of  the  war- 
ranty at  the  very  time  of  the  purchase  and  sale,  for  which 
breach  the  defendant  was  and  is  liable.  In  Ohio  it  has  been 
held  that  the  restriction  upon  amendments  contained  in  their 
code,  that  the  proposed  amendment  ''must  not  change  sub- 
stantially the  claim  or  defense,"  does  not  refer  to  the  form  of 
the  remedy  but  to  the  general  identity  of  the  transaction  form- 
ing the  cause  of  the  complaint.  {Spice  v.  Steinruck,  14  Ohio 
St.  213.)  Also,  as  the  amendment  was  permissible  and  was 
in  fact  made,  and  as  the  plaintiffs'  action  w&s  commenced 
within  much  less  than  three  years  and  perhaps  less  than  two 
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2.  Action,  not     jcars  after  the  original  cause  of  action  accrued, 
barred.  there  is  no  room  for  claiming  that  the  cause  of 

action  upon  which  the  plaintiffs  recovered  was  barred  at  the 
time  by  the  operation  of  any  statute  of  limitations. 

It  seems  to  be  further  claimed  that  the  court  below  erred 
in  refusing  to  permit  the  defendant  below,  plaintiff  in  error, 
to  amend  his  motion  for  a  new  trial  by  alleging  'errors  of  law 
occurring  at  the  trial  and  excepted  to  by  the  defendant.^     No 

3.  New  trial-     such  error  was  committed.     A  motion  for  a  new 
of  motion.       trial  including  such  a  ground  must  be  filed  within 

three  days  after  the  verdict  is  rendered,  unless  the  party  de- 
siring to  file  the  same  is  unavoidably  prevented  from  filing  it 
within  that  time.  (Civil  Code,  §  308.)  And  there  is  no  pre- 
tense that  the  defendant  below  in  this  case  was  unavoidably 
prevented  from  filing  his  motion  for  a  new  trial  including  this 
ground  within  less  than  three  days.  The  defendant  waited 
almost  two  months  before  he  attempted  to  interpose  any  such 
ground  for  a  new  trial,  and  he  was  too  late.  The  decision  of 
this  question  also  disposes  of  the  claims  of  error  attempted  to 
be  presented  in  this  court  by  the  defendant  below,  plaintiff  in 
error,  with  respect  to  the  rulings  of  the  court  below  occurring 
at  the  trial,  in  other  particulars  than  those  mentioned  in  sub- 
division 2  of  the  defendant's  motion  for  a  new  trial.  The 
first-mentioned  rulings  we  cannot  consider. 

The  judgment  of  the  court  below  will  be  affirmed. 

All  the  Justices  concurring. 
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The  Wichita  &  Western  Railway  Company  v. 
GusTAVE  Koch. 

1.  Oabbisbs — JUve-Stook  Shipments — Connecting  Lines,  Where  a  rail- 
road company  oontraots  to  carry  stock  beyond  it  own  terminus,  and 
there  is  a  stipulation  in  the  contract,  which  is  a  condition  precedent 
to  a  right  to  recover  for  loss  or  injury,  that  the  shipper  must  give 
written  notice  of  his  claim  to  an  officer  of  the  company,  or  its  near- 
est station  agent,  before  the  stock  is  removed  from  the  place  of  des- 
tination or  delivery  or  is  mingled  with  other  stock,  the  officers  and 
agents  of  the  connecting  company  nsed  and  adopted  by  the  contract- 
ing company  should,  for  the  purposes  of  the  contract,  be  treated  as 
the  officers  and  agents  of  the  latter  company,  and  notice  given  to  the 
agent  of  the  connecting  company  at  the  place  of  destination  will  be 
sufficient. 

2.  NoTiox,  Not  Oiven  as  Oontruet  Required,  In  the  present  case  notice 
was  not  given  to  the  carrier  until  12  days  after  the  delivery  and  re- 
moval of  the  stock;  and  under  the  evidence  it  is  held,  that  notice  was 
not  given  as  the  contract  required,  or  within  reasonable  time. 

Error  from  Sedgvnck  District  Court. 

Action  by  Koch  against  the  Railway  Company y  to  recover 
for  the  injury  to  and  loss  of  certain  bogs.  Judgment  for 
plaintiff,  June  8,  1889.  Tbe  defendant  brings  error.  The 
opinion  states  the  facts. 

Oeo.  R,  Pechy  A.  A,  Hurd,  and  Robert  Dunlap,  for  plain- 
tiff in  error. 
Sankey  &  Campbell,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  action  was  brought  by  Gustave  Koch 
against  the  Wichita  &  Western  Railway  Company  to  recover 
damages  for  the  injury  and  loss  of  certain  hogs,  which  the 
railway  company  undertook  to  carry  from  Cheney  to  Kansas 
City.  It  was  alleged  that  a  car-load  of  hogs  was  shipped  on 
January  7,  1886,  and  that  through  the  negligence  of  the  com- 
pany 18  of  the  hogs  died,  two  of  which  were  left  at  Wichita, 
and  were  a  total  loss,  and  that  16  of  the  dead  hogs  were  de- 

48  — 47KA8. 
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livered  in  Kansas  City,  but  were  of  but  little  value;  and  that 
by  reason  of  the  deatH  of  the  bogs  Koch  was  damaged  in  the 
sum  of  $125/  It  was  further  alleged,  that  through  the  n^li- 
gence  of  the  company  the  hogs  were  greatly  delayed  in  trans- 
portion,  and  were  n^ligently  handled,  so  that  many  of  them 
were  so  frozen  and  injured  as  to  depreciate  them  in  value,  in 
consequence  of  which  there  was  a  loss  of  $100.  It  was  fur- 
ther alleged,  that  by  the  delay  of  the  company  in  transporting 
the  hogs  there  was  a  decline  in  the  market  price  of  the  same,  to 
the  damage  of  the  shipper  of  $25.  A  further  claim  of  damages 
was  made  upon  a  shipment  of  stock  in  1887;  but  there  was  no 
competent  testimony  given  upon  this  claim,  neither  was  there 
any  allowance  made  by  the  jury  for  the  same  in  their  verdict, 
and  it  may  be  laid  out  of  consideration.  The  jury  returned 
a  verdict  in  favor  of  Koch  for  $201.65,  and  the  special  ques- 
tions submitted  and  answered  show  that  $175.15  of  that  sum 
was  allowed  for  the  hogs  frozen  to  death,  and  $26.50  of  it  for 
the  shrinkage  of  the  remainder  from  cold  and  suffering  on  the 
route.  The  testimony  tended  to  show  that  the  hogs  were 
loaded  and  started  to  Kansas  City  on  January  6,  and  that 
soon  afterward  it  became  very  cold  and  b^an  to  snow,  so  as 
to  blockade  the  railroad  and  delay  the  train  on  which  the  hogs 
were  being  carried.  The  storm  and  cold  increased  in  severity, 
and  continued  for  several  days.  After  considerable  effort  the 
hogs. were  delivered  to  the  agents  of  Kooh  at  Kansas  City  on 
January  13.  They  were  then  in  bad  condition;  16  of  them 
were  dead,  two  had  been  left  on  the  way,  and  others  were 
badly  frozen  and  injured.  They  were  sold  and  delivered  to 
the  packers  in  Kansas  City  on  the  day  of  their  arrival.  The 
shipping  contract  made  between  Koch  and  the  railway  oom- 
pany  provided,  among  other  things — 

"That,  as  a  condition  precedent  to  his  right  to  recover  any 
damages  for  loss  or  injury  to  said  hogs,  he  will  give  notice  in 
writing  of  his  claim  therefor  to  some  officer  of  said  party  of 
the  first  part,  or  its  nearest  station  agent,  before  said  stock  is 
removed  from  the  place  of  destination  above  mentioned,  or 
from  the  place  of  delivery  of  the  same  to  said  party  of  the  sec- 
ond part,  and  before  such  stock  is  mingled  with  other  stock.'' 


Digitized  by  VjOOQ IC 


JANUARY  TERM,  1892.  765 

Opinion  of  the  Court. 

Upon  this  stipulation  the  court  instructed  the  jury  as  fol- 
lows: 

''Before  you  can  find  for  the  plaintiff,  he  must  show  by  the 
greater  weight  of  the  evidence  that  the  plaintiff  notified  the 
defendant  in  writing  of  the  loss  or  injury  to  said  stock  before 
said  stock  was  moved  from  the  yards,  or  from  the  place  of 
delivery,  or  before  such  stock  was  mingled  with  other  stock.'' 

No  notice  was  given  before  the  sale  and  delivery  of  the 
stock  to  the  packers  at  Kansas  City,  nor  was  there  any  notice 
given  until  January  25,  12  days  after  the  hogs  had  been  dis- 
posed of.  The  instruction  given  by  the  court  with  reference 
to  the  giving  of  a  notice  must  be  taken  as  the  law  of  the  case. 
Not  only  that,  but  it  has  been  held  that  such  a  stipulation  or 
contract  is  reasonable,  just,  and  valid.  (Goggin  v.  Railway  Co., 
12  Kas.  416 ;  Sprague  v.  Railway  Co.,  34  id.  347.)  The  rec- 
ord shows  that  the  plaintiff  below  wholly  failed  to  bring  him- 
self within  the  requirements  of  the  instruction  of  the  district 
court  by  showing  a  compliance  with  this  provision.  It  is  not 
contended  that  there  was  any  unfairness,  misrepresentation  or 
fraud  in  the  making  of  the  contract,  but  it  is  contended  that 
compliance  with  the  same  was  unreasonable  and  impracticable. 

The  contract  was  made  with  the  Wichita  &  Western  Rail- 
way Company,  the  eastern  terminus  of  whose  line  is  at  Wich- 
ita, and  the  stock  was  forwarded  over  the  Atchison,  Topeka 
&  Santa  F6  railroad  from  Wichita  to  Kansas  City.  They 
appear  to  be,  or  at  least  at  that  time  were,  separate  corpora- 
tions. It  is  urged  that  the  giving  of  a  notice  to  the  agent 
of  the  Wichita  &  Western  Railway  Company  at  Wichita  of 
loss  and  injury  discovered  at  Kansas  City  would  be  wholly  im- 
practicable. It  is  said  that,  unless  the  stock  which  is  shipped 
there  for  sale  is  speedily  disposed  of,  great  expense  and  loss 
must  ensue,  and  that  therefore  to  wait  until  a  notice  was  given 
to  the  officers  or  agents  of  the  Wichita  &  Western  Railway 
Company  is  so  unreasonable  a  provision  as  to  defeat  its  va- 
lidity. The  agreement  of  the  contracting  company  was  to 
carry  the  stock,  not  to  Wichita,  but  to  Kansas  City.  Accord- 
ing to  the  contract,  it  became  the  carrier  for  the  whole  dis- 
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tanoe;  and^  in  effect,  it  adopted  the  line  of  the  oonneoting 
company  as  its  own,  and  to  that  extent  it  made  the  offioere 
and  agents  of  that  company  its  own  officers  and  agents.  The 
station  agent,  therefore,  of  the  Atchison,  Topeka  &  Santa  F4 
Railroad  Company  at  Kansas  City  must,  for  the  purposes  of 
this  contract,  be  deemed  the  agent  of  the  Wichita  &  Western 
Railway  Company;  and  a  service  of  a  written  notice  upon 
that  agent  would  have  been  a  sufficient  compliance  with  the 
stipulation  in  question.  {Railroad  Oo.  v.  Roach^  35  Kas.  743; 
Railroad  Co.  v.  Fori,  9  Am.  &  Eng.  Rid.  Cases,  392;  Law- 
son,  Com.  Car.,  §  235.)  And  so  it  is  held  that  the  connecUng 
carriers  are  entitled  to  the  exemptions  and  liabilities  in  the 
special  contract  made  by  the  initial  carrier  for  the  whole  dis- 
tance. {Kiff  V.  Railroad  Oo.,  32  Kas.  263;  Railway  Co.  v. 
Harwell,  45  Am.  &  Eng.  Rid.  Cases,  359;  Lawson,  Com. 
Car.,  §  243.)  The  connecting  company  had  an  agent  at  the 
place  of  destination,  upon  whom  written  notice  could  have 
been  served  without  .difficulty  or  delay,  and  who  could  have 
inspected  the  dead  hogs,  as  well  as  the  injured,  before  they 
passed  into  the  hands  of  the  packers  and  beyond  the  possi- 
bility of  examination.  Such  provisions  are  to  receive  a  rea- 
sonable interpretation,  and  a  substantial  compliance  with  the 
contract  on  the  part  of  the  shipper  is  sufficient.  {A.  T.  &  8.  F. 
Rid.  Go.  V.  Temple,  ante,  p.  7;  same  case,  27  Pac.  Rep.  98.) 
The  circumstances  of  each  case  must  determine  how  promptly 
notice  must  be  given,  and  whether  that  which  is  given  is  rea- 
sonable, considering  the  purposes  for  which  such  contracts  are 
made.  The  necessity  for  prompt  .notice  was  as  great  in  this 
case  as  in  the  Goggin  case,  where  it  was  said  that  "unless 
the  notice  was  given  immediately,  it  would  be  of  no  value  to 
the  defendant"  Instead  of  giving  notice  before  the  removal 
of  the  hogs,  as  might  reasonably  have  been  done,  the  plain- 
tiff postponed  it  until  the  25th  of  January,  nearly  two  weeks 
after  the  time  when  notice  should  have  been  given.  In  this 
respect,  therefore,  the  testimony  fails  to  meet  the  requirements 
of  the  instruction  given  by  the  court,  and  is  insufficient  to 
sustain  the  verdict  and  judgment. 


Digitized  by  VjOOQ iC 


JANUARY  TERM,  1892.  757 

Kimball  v.  Bell. 

Some  other  objectioDS  are  made,  which  it  is  not  deemed 
necessary  to  notice. 
The  judgment  of  the  district  court  will  be  reversed. 
All  the  Justices  concurring. 
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Elbridge  G.  Kimball  v.  John  L.  Bell.  I  m  573 

47     757 

Salx  of  Land — Defective  Title — Recovery  by  Vendee  of  Money  Paid.  ^^      ^^^ 

Where  K.  Bells  to  B.  certain  blooks  of  land,  and  gives  B.  a  title  bond, 
in  which  he  agrees,  upon  payment  of  the  purchase-money  by  B.,  to 
execute  and  deliver  to  B.  a  deed  oopveying  an  indefeasible  estate  in 
fee-simple,  B.  may  refuse  to  accept  a  deed  for  said  blocks  of  land 
npon  the  discovery  of  a  cloud  on  the  title  in  the  form  of  an  unsatis- 
fied mortgage  of  record;  and  unless  K.,  within  a  reasonable  time  after 
demand,  pays  snch  mortgage,  or  procures  a  release  of  the  same,  B. 
may  bring  snit  to  recover  back  the  money  paid  on  snch  contract. 

Evidence.    In  an  action  to  recover  the  pnrchase-money,  B. 

is  not  required  to  go  behind  the  record  and  show  that,  in  fact,  the 
mortgage  has  not  been  paid.  It  is  sufficient  if  he  show  the  mort- 
gage of  record  and  unsatisfied. 

Demurrer  to  Evidence.  Having  made  such  showing,  a  de- 
murrer to  the  evidence  will  not  lie  upon  the  ground  that  he  failed  to 
show  the  mortgage  had  not  in  fact  been  paid. 

Pbaotiox — Trial  on  Wrong  Theory.  Where  an  action  to  recover 
back  the  purchase-money  has  been  erroneously  tried  by  the  court  be- 
low upon  the  theory  that  time  was  of  the  essence  of  the  contract,  and 
that  the  vendee  upon  the  payment  of  the  last  installment  of  the 
purchase-money  might  immediately  demand  a  deed,  and  if  not  forth- 
coming at  once,  might  commence  his  suit  to  recover  back  his  pur- 
chase-money, yet  if  the  record  shows  that  at  the  time  of  the  trial, 
more  than  three  months  after  the  final  payment  and  demand  for  a 
deed,  and  after  a  lapse  of  a  reasonable  time  after  such  payment  and 
demand,  the  vendor  was  not  in  a  position  to  perform  the  conditions 
of  his  bond,  by  giving  an  indefeasible  estate  in  fee-simple,  the  f Act 
that  the  case  was  tried  upon  a  wrong  theory  does  not  constitute  nec- 
essarily reversible  error. 

Error  from  Ellsworth  District  Court 
The  opinion  states  the  facts. 
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Grarver  &  Bandy  and  Henry  M.  Burdett,  for  plaintiff  in  er- 
ror. 

Ira  E,  Lloyd,  for  defendant  in  error. 

Opinion  by  Strang,  C:  On  the  16th  of  June,  1887,  the 
plaintiff,  Kimball,  sold  to  the  defendant.  Bell,  blocks  7  and 
31  in  Getty  &  Larkin's  addition  to  the  city  of  Ellsworth,  and 
gave  him  a  title  bond  therefor,  in  which  he  agreed  to  execute 
and  deliver  to  Bell,  upon  the  payment  by  him  of  the  par- 
chase-money  therein  named,  a  good  and  sufficient  warranty 
deed,  conveying  an  absolute  and  indefeasible  estate  in  fee- 
simple  to  said  blocks  of  land.  Having  made  the  last  pay- 
ment on  said  land,  Bell  demanded  of  Kimball  a  deed  therefor 
on  the  5th  of  January,  1889.  On  the  17th  of  the  same  month 
suit  was  begun  by  Bell  to  recover  back  the  purchase-money, 
alleging  that  Kimball  had  failed  to  comply  with  the  condi- 
tions of  his  bond  by  giving  deeds.  The  case  was  tried  April 
22,  1889,  by  jury.  A  demurrer  to  the  evidence  was  inter- 
posed by  Kimball,  but  it  was  overruled.  The  jury  found  for 
the  plaintiff  below.  Motion  for  a  new  trial  was  argued  and 
overruled. 

The  first  contention  of  the  plaintiff  is  that  the  demurrer  to 
the  evidence  should  have  been  sustained.  This  contention  is 
based  upon  the  theory  that  the  plaintiff  having  brought  this 
suit  to  recover  back  the  purchase-money,  upon  the  allied 
failure  of  the  vendor  to  comply  with  the  conditions  of  his 
bond  in  relation  to  the  title,  the  plaintiff  must  show  that  the 
deed  tendered  by  the  vendor  as  a  compliance  with  the  condi- 
tions of  his  bond  did  not  in  fact  convey  a  good  and  indefeasi- 
ble title  in  fee-simple  to  the  blocks  sold,  before  he  can  recover; 
and  that  simply  proving  that  an  unsatisfied  mortgage  was  on 
record  against  the  blocks  did  not  constitute  such  a  showing, 
because  a  mortgage  might  be  unsatisfied  of  record,  and  yet  be 
inlly  paid;  and  because  of  this  it  was  the  duty  of  the  plain- 
tiff below  to  have  shown  that  the  mortgage  had  not  in  fact 
been  paid,  because  if  the  mortgage  had  in  fact  been  paid, 
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though  not  satisfied  of  reoord,  the  deed  tendered  would  have 
conveyed  such  a  title  as  the  bond  called  for,  and  the  plaintiff 
could  not  have  recovered. 

We  agree  with  counsel  for  plaintiff  in  error  that,  to  make 
a  case,  the  plaintiff  below  must  have  shown  that  the  deed  ten- 
dered him  before  suit  brought  did  not  convey  a  good  and  in- 
defeasible estate  in  fee-simple.  But  we  think  the  plaintiff 
below  did  show  that,  at  least  prima  faciei  when  he  showed 
that  there  was  of  record  an  unsatisfied  mortgage  against  these 
blocks.  We  think  the  law  is  well  settled  that  the  vendee  is 
not  required  to  accept  a  deed,  though  in  form  a  warranty,  stip- 
ulating that  the  land  is  free  from  all  incumbrances,  when  there 
is  a  cloud  upon  the  title  in  the  shape  of  an  unsatisfied  mort- 
gage of  record.  Though  a  deed  in  proper  form  has  been  ten- 
dered, the  vendee  seeking  to  recover  back  the  price  paid  for 
land  may  justify  his  refusal  of  said  deed  by  showing  an  un- 
satisfied mortgage  of  record  against  the  land.  In  Durham  v. 
Hadley,  ante,  pp.  81,  82,  Chief  Justice  Horton,  speaking  for 
the  court,  says : 

''  It  is  undoubtedly  true  that,  where  an  incumbrance  is  dis- 
covered upon  land,  the  vendor  must  discharge  it  before  he  or 
she  can  compel  the  payment  of  the  purchase-money  by  the 
vendee  at  law  or  in  equity.  In  this  case,  it  is  claimed  that  no 
incumbrance  existed,  because  the  mortgage  had  been  paid;  but 
the  records  in  the  office  of  the  roister  of  deeds  show  no  re- 
lease and  no  payment  to  any  party  having  authority  to  release 
or  accept  payment.  .  .  .  Mrs.  Bowen  ought,  before  she 
made  her  contract,  or  offered  her  deed,  or  at  least  before  this 
action  was  brought,  to  have  had  Charles  H.  Thompson  release 
on  the  record  the  mortgage  of  $834  and  all  interest,  if  it  is 
paid,  or  she  ought  to  have  had  the  written  assignment  of  the 
mortgage  to  Benj.  F.  Jewett  recorded,  if  Jewett  was  ever  the 
legal  owner  thereof.  She  did  none  of  these  things,  and  none 
of  these  things  have  yet  been  done.  The  title  is  clouded  with 
an  apparent  incumbrance.  .  .  .  The  facts  are,  that  Dur- 
ham could  not  and  cannot  obtain  a  good  marketable  title.  He 
cannot  be  compelled  to  accept  any  other.'' 

This  the  plaintiff  below  did  in  this  case.  He  showed  an  un- 
satisfied mortgage  against  the  land  sold  to  him.     He  was  not 
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required  to  go  behiDd  the  record  and  show  that  the  mortgage 
had  Dot  in  fact  been  paid.  Having  shown  a  prima  facie  case, 
he  might  rest  If  then  the  defendant  could  show  that  the 
mortgage  had  in  fact  been  paid,  though  not  satisfied  of  record, 
such  showing  would  defeat  the  prima  fade  case  of  the  plam- 
tiff,  and  he  could  not  recover.  In  this  case  the  defendant 
made  no  showing,  or  offer  to  show,  that  the  mortgage  had  in 
fact  been  paid.  The  unsigned  memoranda,  without  date,  on 
the  margin  of  the  mortgage  introduced  in  evidence,  are  of  no 
value,  except,  perhaps,  as  a  mere  pointer  to  call  attention  to 
the  place  where  a  release  might  be  found.  Of  itself,  it  was 
no  evidence  of  a  release  of  the  mortgage. 

It  was  decided  in  O'Neill  v.  DouthiU,  40  Kas.  689^  that 
^'  where  an  abstract  of  title  shows  that  a  mortgage  on  the  land 
has  been  recorded,  it  is  then  necessary,  in  order  that  the  ab- 
stract shall  show  a  good  and  complete  title,  that  it  shall  also 
show  that  the  mortgage  was  not  only  released  and  discharged 
of  record,  but  also  that  the  person  releasing  or  discharging  the 
same  had  full  and  complete  authority  of  record  to  do  so.''  (See, 
also,  Durham  v.  Hadley,  ante,  p.  73 ;  same  case,  27  Pac.  Rep. 
105.)  If  a  release  of  the  mortgage,  so  far  as  the  southeast 
quarter  of  section  17  was  concerned,  was  to  be  found  in  the 
book  referred  to  in  said  memoranda  on  the  margin  of  the 
mortgage,  it  could  easily  have  been  introduced  in  evidence  by 
the  defendant  below.  We  do  not  think  the  record  shows  the 
defendant  below  was  in  a  position,  even  at  the  tinie  of  the 
trial,  to  give  a  good  and  indefeasable  title  in  fee-simple  to 
the  blocks  of  land  described  in  his  title  bond.  {Durham  v. 
Hadley,  supra.) 

It  is  claimed  by  the  plaintiff  herein  that  the  case  was  tried 
by  the  court  below  on  a  wrong  theory ;  that  the  court  tried 
the  case  all  the  way  through  upon  the  theory  that  time  was  of 
the  essence  of  the  contract,  and  that  the  vendee  might  demand 
a  deed  immediately  upon  the  payment  of  the  last  installment 
of  the  purchase-money,  and  if  the  vendor  failed  to  respond 
therewith  at  once  the  vendee  was  at  liberty  to  immediately 
bring  suit  for  the  purchase-money.    This  may  be  true.    There 
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are  some  things  in  the  record  indicating  that  it  is.  And  if 
tme^  the  court  was  certainly  mistaken  in  its  view  of  the  rights 
of  the  parties  in  relation  thereto,  under,  the  contract.  There 
is  nothing  in  the  contract  making  time  of  the  essence  thereof. 
Under  the  contract,  we  think  either  party  thereto  was  entitled 
to  a  reasonable  time,  after  demand,  in  which  to  perform  the 
conditions  thereof.  But  if  this  was  true,  how  is  it  material? 
If  the  defendant  below  was  not  in  a  position  to  make  a  good 
title  at  the  time  of  the  trial,  which  was  more  than  three  months 
after  the  last  payment  and  demand  for  a  deed,  he  was  not  in 
a  position  to  perform  the  conditions  of  his  bond  within  a  rea- 
sonable time  after  the  payment  and  demand.  Three  months 
was  certainly  a  reasonable  time,  and  as  long  as  he  could  ask, 
in  which  to  make  a  deed,  upon  the  defendant's  own  theory  of 
the  law  in  the  case;  We  think  if  the  court  tried  the  case  upon 
the  theory  that  the  plaintiff  in  error  claims  it  did,  (and  we 
are  inclined  to  think  it  did,)  it  was  an  erroneous  theory  upon 
which  to  try  it,  but  we  do  not  see  how  the  defendant  was  in- 
jured thereby.  If  the  court  had  tried  it  upon  the  proper 
theory,  the  defendant  was  in  no  position  to  defend  against  the 
action,  because  he  could  not  perform  after  a  reasonable  time 
had  elapsed. 

We  think  the  case  must  be  affirmed.  It  is  therefore  recom- 
mended that  the  judgment  of  the  district  court  be  affirmed. 

By  the  Court :  It  is  so  ordered. 

All  the  Justices  concurring. 
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The  Meyer  Bros.  Drug  Company  v.  Charles  A. 

Malm. 

1.  Attaohmemt — Dissolution — Affidavits  as  Evideruse — Notice,  The  de- 
fendant in  an  attachment  action  moyed  to  diasolye  the  attachment 
beoanse  the  grounds  laid  for  the  same  were  nntrne,  and  at  the  same 
time  made  and  filed  an  affidavit  alleging  that  the  groonda  were  an- 
trne,  but  he  did  not  state  in  his  notice  to  plaintiff  that  affidavits 
would  be  need  on  the  hearing  of  the  motion.  At  the  time  set  for  the 
hearing  plaintiff  asked  and  obtained  a  continuance  of  the  hearing  to 
enable  him  to  procure  evidence  to  resist  the  motion  and  affidavit  of 
defendant.  At  the  final  hearing  the  affidavit  mentioned  was  admit- 
ted in  evidence  over  the  objection  of  plaintiff.  Held,  That  the  de- 
fendant's failure  to  state  in  his  notice  that  affidavits  would  be  used 
on  the  hearing  did  not  render  the  reception  of  the  affidavit  prejudi- 
cial error. 

2.  Removal  of  Cause,    A  plaintiff  who  institutes  an  action  in 

the  state  court  cannot  remove  the  same  to  the  United  States  circuit 
court  on  account  of  prejudice  or  local  influence. 

Error  from  Harvey  District  Court. 

Action  by  the  Meyer  Bros.  Drug  Company  a^inst  Charles 
A.  Malm  on  promissory  notes.  Pending  a  motion  by  defend- 
ant to  dissolve  an  attachment  therein,  plaintiff  applied  for  a 
removal  of  the  cause  to  the  United  States  circuit  court  Mo- 
tion to  dissolve  the  attachment  sustained,  and  the  application 
for  removal  denied.     Plaintiff  brings  error. 

Brown  &  Kline,  for  plaintiff  in  error. 
A.  L,  Greeney  for  defendant  in  error.  ^ 

The  opinion  of  the  court  was  delivered  by 

Johnston,  J. :  This  action  was  brought  by  Meyer  Bros. 
Drug  Company  to  recover  from  Charles  A.  Malm  |1,683.90 
upon  several  promissory  notes  and  an  account,  all  of  which 
were  for  goods  sold  by  the  plaintiff  to  the  defendant  At  the 
commencement  of  the  action  the  plaintiff  procured  an  attach- 
ment to  issue,  which  was  levied  upon  real  estate  and  a  stock 
of  merchandise  belonging  to  the  defendant     The  action  was 
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b^un  and  the  attachment  was  issued  and  served  on  June  17^ 
1889.  On  June  22  of  the  same  year^  the  defendant  moved 
to  discharge  the  attachment^  for  the  reason  that  the  grounds 
laid  in  the  affidavit  therefor  were  untrue^  and  at  the  same 
time  filed  an  affidavit  denying  the  grounds  laid  for  the  attach- 
ment, and  stating  that  each  and  every  allegation  therein  was 
untrue  and  false.  On  June  26, 1889,  the  cause  came  on  to  be 
heard  upon  the  motion  to  dissolve  the  attachment,  when  both 
parties  appeared  by  thefr  attorneys;  when  the  plaintiff  asked 
for  a  continuance  of  the  hearing  in  order  to  procure  evidence 
to  be  used  upon  the  hearing  of  the  motion.  The  application 
was  granted,  and  the  cause  continued  until  July  9, 1889.  On 
June  27, 1889,  the  plaintiff  filed  a  petition  for  the  removal  of 
the  case  to  the  United  States  circuit  court,  reciting  that  the 
amount  in  dispute,  exclusive  of  costs,  exceeded  $500,  and  that 
the  plaintiff  was  a  citizen  of  a  state  other  than  Kansas,  and 
had  reason  to  and  did  believe  that  from  prejudice  and  local 
influence  it  was  unable  to  obtain  justice  in  the  state  court.  A 
bond  sufficient  in  form  and  amount  was  tendered,  which  was 
approved  by  the  judge.  On  July  9,  a  hearing  was  had  on  the 
application  for  removal  to  the  federal  court,  as  well  as  the  mo- 
tion to  discharge  the  attachment.  The  application  for  removal 
was  denied,  upon  the  ground  that  the  case  was  not  removable; 
and  the  motion  to  discharge  the  attachment  was  sustained. 

Error  is  assigned  on  the  reception  by  the  court  of  the  af- 
fidavit made  by  plaintiff  denying  the  grounds  laid  for  at- 
tachment, because  the  notice  to  dissolve  failed  to  state  that 
affidavits  would  be  used  upon  the  hearing.  The  plaintiff  was 
entitled  to  notice  that  the  affidavit  was  to  be  used  when  the 
motion  was  heard.  (Civil  Code,  §  534.)  It  cannot  be  said, 
however,  that  the  plaintiff  was  without  notice.  The  affidavit 
was  made  and  filed  in  the  court  four  days  before  the  time  set 
for  the  first  hearing,  and  17  days  prior  to  the  final  hearing  of 
the  same.  At  the  first  hearing  plaintiff  had  evidently  become 
aware  of  the  filing  of  defendant's  affidavit,  and  it  asked  a 
continuance  in  order  to  obtain  evidence  with  which  to  resist 
defendant's  affidavit  and  motion.    When  the  hearing  occurred^ 
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no  other  proof  was  offered  than  the  affidavit  which  has  been 
referred  to.  Under  these  ciroumstanoes,  the  omission  and  fiiil- 
ure  of  the  defendant  to  specify  in  his  notice  that  an  affidavit 
would  be  used  could  not  have  prejudiced  the  plaintiff. 

Complaint  is  also  made  of  the  ruling  of  the  district  court 
denying  the  application  to  remove  the  cause  to  the  federal 
court.  Although  the  plaintiff  is  a  non-resident  of  the  state, 
it  chose  its  forum  and  must  remain  there.  Only  those  who 
occupy  the  position  of  defendants  can  exercise  the  right  of 
removal  on  account  of  local  influence  or  prejudice,  as  the 
law  now  stands.  The  cause  was  not  removable  at  the  instance 
of  the  plaintiff  on  the  ground  stated,  and  if  it  had  been  the 
affidavit  must  have  been  held  to  be  insufficient.  (25  U.  S.  Stat 
at  Large,  435 ;  In  re  Penn.  Co.,  137  U.  S.  457;  WalooU  v.  Wai- 
«m,  46  Fed.  Rep.  529;  Foster's  Fed.  Pr.,  §383.) 

The  judgment  of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


E.  E.  Mastin  et  cU.  v.  I.  H.  Levagood. 

Mabtsb  and  Sbbyamt — Dangerous  Machinery — LUtbilUy  for  Damages, 
When  the  owners  of  a  horee-power  threshing  machine  are  guilty  of 
gross  negligence  by  leaving  the  beyel  wheel  and  cogs  nncoYered* 
knowing  them  to  be  imminently  dangerous  to  human  life  and  limb 
in  this  uncovered  condition,  and  a  workman  engaged  in  threshing 
with  the  machine  in  this  condition  attempts  to  oU  the  cylinder  with- 
out the  knowledge  of  the  uncovered  condition  of  the  bevel  wheel  and 
cogs,  and  in  this  attempt  loses  his  hand,  the  owners  of  the  machine 
are  liable  for  damages  occasioned  by  such  injury. 

Motion  for  Rehearing, 

The  facts  appear  in  Mastin  v.  Levagood^  ante,  pp.  36  et  seq,, 
and  in  the  opinion  herein,  filed  February  6,  1892. 
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Keller  &  Decmy  for  the  motion. 
GrcUtan  &  Oraitan^  contra. 

Per  Curiam:  We  have  been  asked  to  reexamine  tl 
of  the  opinion  handed  down  by  the  commission, 
done  so  with  great  care,  but  the  result  has  not  chi 
former  conviction.  The  authorities  cited  by  the  o 
plaintiff  in  error  concerning  intermeddlers  and  voli 
not,  we  think,  apply  in  this  case.  At  the  time  that 
was  injured  he  was  not  a  mere  intermeddler  or 
There  is  some  evidence  to  show  that  his  duties  did  n 
him  to  confine  himself  to  pitching  grain  only.  O 
of  the  injury,  E.  E.  Mastin,  one  of  the  owners  of  t 
ing  machine,  was  driving  the  horse-power.  Jack  IV 
Wm.  Rankin  were  feeders,  but  Jack  Mastin,  wh 
owned  one-third  of  the  machine,  seemed  to  act  as  tl 
the  work.  When  the  machine  was  set  up  and  readj 
the  horse-power  got  out  of  fix,  and  both  the  Masi 
Levagood  to  help  fix  the  machine,  and  with  a  wrenc 
some  caps  off  the  bolts  of  the  machine.  Bankin,  \ 
perienced  in  the  running  of  threshing  machines, 
among  other  things,  '^  that  he  asked  Jack  Mastin 
cylinder,  but  as  he  was  sick,  and  down  on  his  knees  a 
gagging  from  dust,  he  then  told  Levagood  to  oil  the  ( 
He  was  asked : 

"Q.  It  wasn't  the  part  of  anybody's  duty  to  do  tl 
the  hands  or  men  running  with  the  machine?     A. 
threshing-machine  hands,  they  generally  do  ask  oti 
they  are  attending  the  separator,  or  sick  or  somet 
way,  they  ask  some  one  that  is  close  by ;  I  have  doi 

"Q.  That  isn't  the  rule,  I  believe.  A.  Yes,  thai 
with  us. 

"Q.  You  have  run  a  machine?     A.  Yes,  sir." 

It  also  appears  from  the  evidence  that  when  th( 
were  operating  the  threshing  machine  a  few  days  bef( 
jury,  at  Mr.  Thresher's,  Mr.  Applegood  (nota  regul 
was  permitted  to  feed,  and  also  to  oil  the  cylinder 
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shield  was  off.  Jack  MastiD,  the  boss  of  the  work,  testified 
about  the  accident,  among  other  things,  as  follows:  "Well,  I 
don't  know  much  about  it.  I  was  sick,  lying  down.  Leva- 
good  came  and  asked  me  for  the  oil  can ;  I  don't  know  what 
he  was  going  to  do  with  it.  ...  I  told  Levagood  I  didn't 
know  anything  about  where  the  oil  can  was." 

"Q.  Did  you  ask  him  what  he  wanted  to  do?     A.  No, sir. 
"Q.  You  told  him  to  hunt  around?     A.  Yes,  sir." 

On  account  of  the  foregoing,  and  other  evidence  contaiDed 
in  the  record,  we  cannot  say  that  the  instructions  were  erro- 
neous, or  the  verdict  unsupported. 

The  motion  for  a  rehearing  will  be  overruled. 


The  Chicago,  Kansas  &  Western  Railroad  Com- 
pany V.  The  Board  of  Commissioners  op  Andebson 
County  et  al. 

Rbs  Judicata — Rule,  The  mle  of  res  fudieata  appUee  as  well  to  facts 
settled  and  adjndioated  as  to  oanses  of  action. 

Original  Proceeding  in  Mandamus. 

The  opinion  herein,  filed  February  6, 1892,  contains  a  suf- 
ficient statement  of  the  facts. 

Oeo.  J?.  Pecky  A.  A,  Hurd,  and  Robert  Dunlap,  for  plaintiff. 
James  D.  Snoddy^  for  defendants. 

Per  Curiam:  Motions  have  been  filed  upon  the  part  of  the 
plaintiff  against  the  defendants  to  quash  the  return  filed  to  the 
alternative  writ,  and  also  for  a  peremptory  writ  of  mandamus 
to  issue  at  once,  notwithstanding  the  allegations  contained  in 
the  return.  The  motions  will  not  be  sustained  at  this  time; 
but,  in  view  of  the  arguments  before  the  court  concerning  the 
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allegations  of  the  return  for  a  peremptory  writ,  that  there  may 
be  no  attempt  to  relitigate  or  reargue  questions  which  have 
already  been  settled  and  determined  in  the  ease  of  C.  K.  & 
W.  JB&f.  Co.  V.  Ozark  Township,  46  Kas.  415,  decided  at  the 
January  term  of  this  court  for  1891,  which  was  subsequently 
entered  under  a  mandate  from  this  court  by  the  district  court 
of  Anderson  county,  we  deem  it  necessary  to  say  something 
concerning  the  proceedings  in  the  latter  case.  The  parties  in 
this  action  are  virtually  the  same  as  in  the  action  of  the  C.  K. 
&  W.  Rid,  Co.  V.  Ozark  Townahipy  supra,  and  the  subject-mat- 
ter between  the  parties  is  the  same,  excepting  the  recitation  in 
the  writ  in  this  case  of  the  tender  of  $10,000  of  the  stock  of 
the  railroad  company  subsequent  to  the  entry  of  the  judgment 
against  Ozark  township  by  the  district  court  of  Anderson 
county.  The  rule  of  res  adjudicaUi  applies  as  well  to  facts 
settled  and  adjudicated  as  to  causes  of  action.  When  a  mat- 
ter is  once  adjudicated,  it  is  conclusively  determined  between 
the  same  parties  and  their  privies  as  to  all  matters  which  were 
or  might  have  been  litigated;  and  this  determination  is  bind- 
ing, as  an  estoppel,  in  all  other  actions,  whether  commenced 
before  or  after  the  action  in  which  the  adjudication  was  made. 
(Hentig  v.  ReddeUy  46  Kas.  231 ;  RaUroad  Co.  v.  CommWs  of 
Jefferson  Co.^  12  id.  127;  WhiUaker  v.  Hawley,  30  id.  327; 
Homngton  v.  Brakej/y  31  id.  560;  W.  &  W.  Rly.  Co.  v.  Beebe, 
39  id.  465;  Qmm'rs  of  Marion  Co.  v.  Wdch,  40  id.  767;  Shep- 
ard  V,  Stoekham,  45  id.  244;  Freeman,  Judgm.,  §  249;  Poor- 
man  v.  Mitehelly  48  Mo.  45;  AUis  v.  Davidsouy  23  Minn.  442; 
Casebeer  v.  Moiory,  55  Pa.  St.  419;  Franklin  Co.  v.  Savings 
Banky  12  U.  S.  147.)  We  therefore  are  of  the  opinion  that 
everything  that  was  litigated  in  the  action  of  C.  K.  &  W.  Rid. 
Co.  V.  Ozark  Toionshipy  supra,  or  that  might  have  been  liti- 
gated therein,  was  determined  in  that  case,  and  cannot  be 
opened  up  again.  Therefore,  there  can  be  no  litigation  in 
this  action  over  the  terms  of  the  submission  under  which  the 
railroad  claims  the  right  to  have  the  bonds  issued,  or  the  sub- 
scription, or  the  construction  of  the  road,  or  the  initial  points 
thereof.     All  of  these  matters  were,  or  could  have  been,  liti- 
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gated  in  the  action  determined;  and  therefore  the  judgment 
heretofore  rendered  by  this  court  and  the  district  court  of 
Anderson  county  b  a  bar  to  any  further  controversy  over  these 
or  any  similar  matters.  All  that  is  left  for  this  court  to  de- 
termine concerns  the  tender  of  the  stock  of  the  railroad  com- 
pany, subsequent  to  the  rendition  of  the  judgment  in  the 
district  court  in  Anderson  county,  in  accordance  with  the 
mandate  of  this  court. 

It  is  probable  that  there  was  sufficient  evidence  introduced 
upon  the  hearing  of  this  motion  to  authorize  a  judgment  as 
prayed  for  to  be  entered  for  the  plaintiff  against  the  defend- 
ants, but  in  view  of  the  return  concerning  the  denial  of  any 
tender  of  stock,  it  would  be  irr^ular  to  hear  and  dispose  of 
the  case  upon  evidence  before  it  has  been  assigned  for  hear- 
ing. Since  the  forgoing  motions  were  filed,  James  Black, 
one  of  the  county  commissioners,  and  S.  Durall,  county  clerk 
of  Anderson  county,  have  filed  supplemental  returns,  showing 
that  on  the  7th  of  January,  1892,  they  ceased  to  be  oounly 
officers.  It  is  therefore  ordered  that  their  successors  in  office 
be  substituted  and  made  parties  defendant  in  this  action,  and 
that  the  alternative  writ  be  corrected  accordingly,  and  notice 
thereof  given  to  said  successors  in  office.  The  case  will  beset 
down  for  hearing  at  the  next  sitting  of  this  court,  upon  the 
only  matter  left  in  dispute,  which  concerns  the  allied  tender 
of  stock  referred  to,  and  the  clerk  will  notify  the  parties. 
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In  the  matter  of  the  Appeal  of  8.  Lowe,  Prosecuting  WU^ 
ne88,  from  a  Judgment  against  him  for  Code. 

Costs  xh  OsnoHAii  Oasss — lAabUUy  of  Oon^laining  Witness  —  Consti 
tuUoneU  Law.  Section  836  of  the  oriminal  code,  which  proyides  that 
a  prosecuting  witness  may  be  committed  for  his  failure  to  pay  costs 
when  the  jnry  find  the  defendant  not  gnilty,  and  also  find  that  the 
prosecution  was  instituted  from  malicious  motives  and  without  prob- 
able cause,  is  not  unconstitutional.  (In  re  Ebenhaoht  17  Eas.  618,  fol- 
lowed.) 

Motion  for  Rehearing. 

The  facts  sufficiently  appear  in  In  re  Lowe,  46  Kas.  266, 
et  eeq.f  and  in  the  opinion  herein,  filed  February  6,  1892. 

J.  V.  Beekma/ny  and  M.  B.  Light,  for  the  motion. 
John  N.  Ives,  attorney  general,  and  L,  C.  Whitney ,  county 
attorney,  contra. 

Per  Curiam:  The  contention  in  this  case  is  really  over  the 
constitutionality  of  the  statute  permitting  a  prosecuting  wit- 
ness to  be  committed  for  his  failure  to  pay  costs  when  the  jury 
find  the  defendant  not  guilty,  and  also  find  that  the  prosecu- 
tion was  instituted  from  malicious  motives  and  without  prob- 
able cause.  (Crim.  Code,  §326.) 

Section  276,  chapter  31,  Gen.  Stat  of  1868,  (§309  of  the 
Crimes  Act,  ^[2449,  Gren.  Stat  of  1889,)  is  also  referred  to. 
An  argument  is  presented  against  its  constitutionality.  But 
we  need  refer  only  to  §  326  of  the  criminal  code  to  dispose  of 
the  motion  now  pending.  The  constitutionality  of  this  stat- 
ute is  upheld  in  In  re  Ebenhack,  17  Kas.  618,  decided  in  1877, 
about  16  years  ago.  Mr.  Justice  Bbeweb  delivered  the  opin- 
ion, and,  among  other  things,  said : 

''That  the  prosecuting  witness  by  coming  into  court  and 
filing  bis  complaint  submits  himself  to  the  jurisdiction  of  the 
justice,  and  at  the  same  time  that  the  question  of  the  guilt  of 
the  person,  by  his  affidavit  charged  with  crime,  is  tried,  his 
own  conduct  in  the  premises  is  inquired  into.     True,  he  is  not 

49— 47  KAS. 
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upon  the  record  as  a  party  plaintiff  or  defendant,  but  the  prose- 
cution is  instituted  at  his  instance,  and  he  appears  upon  the 
record  as  the  complaining  party.  Many  civil  proceedings 
were  formerly  in  the  name  of  the  state  upon  the  relation  of 
some  one.  ...  It  is  true,  also,  that  no  formal  accusation 
is  presented  against  the  complainant  upon  which  he  is  tried 
and  found  guilty,  and  that  the  first  written  statement  of  his 
wrong  is  in  the  finding  and  order;  but  the  same  is  equally 
true  in  many  cases  in  commitments  for  contempt.  There, 
often  the  first  writing  is  the  order  of  the  court  committing  the 
offender  for  the  contempt.  The  proceeding  is  summary,  but 
it  is  clear  that  it  is  due  process  of  law,  and  that  the  offender 
has  had  his  day  in  court.  Indeed,  it  may  well  be  considered 
that  he  who  maliciously,  or  without  probable  cause,  invokes 
the  process  of  a  court  to  oppress  and  wrong  an  innocent  party, 
by  placing  him  under  arrest  and  upon  trial  for  violation  of 
law,  is  guilty  of  a  contempt  of  court.'' 

The  present  case  was  decided  at  our  January  term  for  1891, 
in  obedience  to  the  Ebenhack  case.  That  decision  has  estab- 
lished for  a  long  time  a  rule  opposite  to  the  decision  referred 
to  in  The  State  v.  ErmgUj  11  Neb.  529.  We  cannot  now  de- 
part from  the  Ebenhack  case  without  overruling  various  sub- 
sequent decisions,  and  we  are  not  willing  to  do  so.  If  §  326 
of  the  criminal  code,  as  construed,  works  injustice  in  any  case, 
the  legislature  has  ample  authority  to  interfere.  The  decisions 
of  this  court  have  been  uniform  since  In  re  Ebenhack  was  de- 
cided, and  we  prefer  to  adhere  to  it 

After  a  defendant  is  acquitted,  the  state  is  not  entitled  to  a 
new  trial  before  a  jury  as  to  which  party  must  pay  the  costs. 
The  prosecuting  witness  is  so  connected  with  the  state  in  the 
trial  that  after  the  acquittal  of  the  defendant  he  cannot  demand 
a  retrial  upon  the  evidence  before  another  jury.  If  costs  are 
improperly  taxed  by  the  court  after  the  acquittal  of  the  de- 
fendant, of  course,  a  motion  can  be  made  for  the  re-taxation, 
and  a  proper  inquiry  may  be  had  thereon. 

In  this  case,  it  appears  that  the  district  court  approved  the 
verdict  of  acquittal  and  also  the  finding  of  the  jury  against 
the  prosecuting  witness;  therefore,  in  this  case,  the  court  be- 
low pronounced  judgment  of  acquittal  and  for  the  commitment 
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of  tbe  prosecutiDg  witness,  in  accordanoe  with  its  own  opinion 
—  not  merely  the  opinion  of  the  jury. 

The  motion  for  a  rehearing  will  be  overruled. 


5 


In  the  matter  of  the  Petition  of  Mike  Noonan  for  a  Writ  of        g  771 
Habeas  Corpus. 

CoMTSMPT  in  Facie  Curice — Summary  Punishment,  When  tbe  contempt 
sought  to  be  punished  is  oommitted  in  facie  curice,  the  punishment  is 
summary,  and  generally  immediately  follows  its  commission.  (The 
State  V.  Henthom,  46  Eas.  618.) 

Original  Proceeding  m  Habeas  Corpus, 

The  case  is  sufficiently  stated  in  the  opinion,  filed  February 
6, 1892. 

C,  W.  Fairchildf  and  8.  8.  Ashbaughy  for  plaintiff. 

Per  Ouriami  It  appears  from  the  record  in  this  case  that  a 
direct  contempt  of  court  was  made  by  the  petitioner  in  the 
presence  of  the  court.  It  was  said  in  The  State  v.  Henthom, 
46  Kas.  613,  that— 

"  When  the  contempt  sought  to  be  punished  is  committed 
in  facie  curicBy  the  punishment  is  summary,  and  generally  im- 
mediately following  its  commission.  In  such  case  no  prelimi- 
nary process  or  evidence  is  necessary,  except  what  is  gathered 
by  the  sense  of  seeing  and  hearing.  The  court  takes  judicial 
notice  of  the  offense,  and  punishes  without  a  hearing  of  any 
kind,  except  in  some  cases  to  give  the  guilty  parties  an  oppor- 
tunity to  apologize,  upon  which  the  court  may  discharge,  or  it 
may  receive  the  apology  in  mitigation  of  the  offense  in  fixing 
the  punishment.^' 

Subsequent  proceedings  were  taken  before  the  probate  judge 
of  Kingman  county,  but  as  that  court  has  original  jurisdiction 
in  habeas  corpus  cases,  if  the  district  court  has  in  any  man- 
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ner  violated  its  order,  this  is  not  the  proper  court,  upon  the 
case  as  submitted  to  consider  or  determine  that  matter.  It  is 
clearly  evident  that  the  district  court  had  jurisdiction,  aod 
properly  performed  its  duty  in  punishing  the  petitioner. 
When  the  attention  of  the  probate  judge  is  called  to  the  pro- 
ceedings before  the  district  court  against  the  petitioner,  aod 
our  opinion  concerning  the  validity  of  such  proceedings,  he 
will  undoubtedly  dismiss  the  case  of  the  petitioner,  now  pend- 
ing before  him  in  the  habeas  corpus  matter. 

The  petition  will  be  denied  and  the  prisoner  remanded. 


47    772 

-===  J.  M.  Moore  v.  The  State  of  Kansas,  on  the  rdatm 

71  392  of  Carrie  Vernon. 

J6     3&&,  BA8TABDT — ResidmoB  of  Putative  FcUher.    If  the  pntative  father  of  a 

bastard  ohUd  is  a  resident  of  this  state,  the  mother  can  institute  pro- 
ceedings against  him  nnder  onr  statute,  even  if  the  mother  and  child 
are  residents  of  another  state. 

Error  from  Wyandotte  District  Court. 

Proceeding  under  the  bastardy  act.  From  a  jadgment 
against  the  defendant,  Moore,  he  appeals.  The  opinion  states 
the  facts. 

HvJtchings  &  Keplinger,  Buchan,  Freeman  &  Porter,  and 
Scroggs  &  Oibson,  for  plaintiff  in  error. 

Hale  &  Fife,  Vcm  Hoorebeke  &  Ford,  and  if.  P.  Murray, 
for  defendant  in  error. 

Opinion  by  Simpson,  C.  :  This  a  proceeding  under  the  baa- 
tardy  act  The  evidence  on  behalf  of  the  state  having  beeo 
introduced,  the  defendant  elected  to  rely  on  a  jurisdictional 
question  presented  by  the  evidence  for  the  state.  This  qaes- 
tion  is,  whether  the  courts  of  this  state  have  any  jurisdiction 
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in  a  case  where  the  mother  and  her  illegitimate  child  are  and 
always  have  been  non-residents  of  the  state  of  Elansas.  The 
jury  found  specially  as  follows: 

"1.  Is  Carrie  Vernon,  the  relator,  a  citizen  of  the  state  of 
Kansas?    A.  No. 

"  2.  Was  the  relator,  Carrie  Vernon,  ever  a  citizen  of  the 
state  of  Kansas.     A.  Yes. 

**  3.  Was  the  relator,  Carrie  Vernon,  delivered  of  a  bastard 
child?    A.  Yes. 

"  4.  When  was  said  bastard  child  born  ?  A.  9  P.  M.  on 
June  1,  1889. 

"5.  Where  was  said  bastard  child  bom?  A.  Carlisle, 
Clinton  county,  state  of  Illinois. 

''  6.  Was  said  bastard  child  ever  a  citizen  of  the  state  of 
Elansas?    A.  No. 

'*  7.  When  was  said  bastard  child  begotten  ?  A.  Septem- 
ber 3,  1888. 

"  8.  Where  was  said  bastpd  child  begotten  ?  A.  Kansas 
City,  Kansas. 

"  9.  Was  the  relator,  Carrie  Vernon,  born  in  the  state  of 
Illinois?    A.  Yes. 

"  10.  Has  the  relator,  Carrie  Vernon,  always  resided  in  the 
state  of  Illinois,  except  when  temporarily  absent?    A.  No. 

"11.  Where  does  the  said  relator,  Carrie  Vernon,  now  re- 
side ?     A.  Carlisle,  Clinton  county,  state  of  lUidois. 

"  12.  Has  said  betstard  child  ever  since  its  birth  been  a  resi-  * 
dent  and  citizen  of  the  state  of  Illinois  ?     A.  Yes." 

After  the  jury  had  returned  these  special  findings,  the  de- 
fendant below  made  a  motion  to  set  aside  the  an«wer8  to  ques- 
tions Nos.  2  and  10,  on  the  ground  that  said  answers  were 
wholly  unsupported  by  evidence.  This  motion  was  sustained, 
and  said  answers  set  aside.  The  jurisdictional  question  is 
raised  by  motion  to  discharge  the  defendant,  by  instructions 
asked  and  refused,  and  by  the  motion  for  a  new  trial.  The 
district  court  adjudged  the  defendant  to  be  the  father  of  the 
bastard  child,  and  that  he  may  be  charged  with  its  mainte- 
nance and  education,  and  ordered  the  defendant  to  pay  into 
coui%  the  sum  of  |1,200  for  that  purpose,  in  definite  sums,  at 
stated  periods. 

The  first  question  to  be  considered  is,  the  object  to  be  ac- 
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oomplished  and  the  results  to  be  attained  by  prooeedings  un- 
der the  bastardy  act  of  this  state.  These  things  have  been 
the  subject  of  some  comment  by  this  court.  The  act  itself  is 
a  strange  admixture  of  criminal  process  and  civil  procedure, 
but  has  been  classified'  as  a  civil  proceeding.  The  power  ex- 
ercised by  the  legislature  in  the  passage  of  the  act,  and  the 
proceedings  to  be  taken  under  it,  can  be  traced  on  the  one 
hand  to  the  police  power  of  the  state,  and  on  the  other  as  con- 
ferring personal  benefits  to  private  parties.  The  title  to  the 
act  is  somewhat  suggestive  of  its  objects  and  purpose.  It  is, 
'^An  act  providing  for  the  maintenance  and  support  of  ille- 
gitimate children." 

In  the  case  of  In  re  Wheeler,  34  Kas.  96,  it  is  said  by  this 
court  that  ^'the  charge  of  maintenance  and  education,  while  it 
is  in  the  nature  of  a  civil  obligation,  and  imposed  in  a  pro- 
ceeding which  is  essentially  civil,  though  criminal  in  form,  is 
not  based  upon  contract,  either  express  or  implied."  This 
means  that  the  proceeding  is  strictly  a  statutory  one,  and 
whatever  rights  are  created  or  obligations  imposed  are  by  rea- 
son of  the  express  terms  of  the  statute.  The  court  also  sajs: 
'^It  is  the  duty  of  the  father  to  make  provision  for  the  sup- 
port of  his  illegitimate  ofispring."  That  is,  the  moral  obli- 
gation is  made  a  legal  duty  by  the  words  of  this  statute.  The 
court  proceeds : 

''To  compel  him  to  assist  in  the  maintenance  of  the  fruit 
of  his  immoral  act,  and  to  indemnify  the  public  against  the 
burden  of  supporting  the  child,  is  the  purpose  of  the  proceed- 
ing in  bastardy." 

The  case  of  Muaaer  v.  Stewart,  21  Ohio  St.  353,  is  cited  to 
support  the  decision.     That  case  declares — 

''That  a  proceeding  in  bastardy  is  not  a  suit  to  recover  a 
sum  of  money  owed  from  the  defendant  to  the  complaining 
party.  The  liability  sought  to  be  enforced  is  not  founded 
upon  contract,  express  or  implied,  but  originates  in  the  wrong- 
ful act  of  the  defendant,  against  the  consequences  of  which  the 
statute  is  designed  to  protect  the  public." 

Ex  parte  Cottrell,  13  Neb.  193,  is  cited,  and  that  case  says: 

"The  proceeding  is  properly  a  police  regulation,  requiring 
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the  putative  father  to  furnish  maiDtenance  for  the  support  of 
his  child,  and  to  indemnify  the  public  against  liability  for  its 
support." 

All  the  books  abound  in  such  expressions.  It  seems,  there- 
fore, that  bastardy  acts  such  as  ours  convert  the  moral  obliga- 
tion of  the  father  of  an  illegitimate  child  to  support  it  into  a 
legal  duty,  enforceable  in  the  courts.  Various  states  prescribe 
different  forms  of  procedure  to  enforce  this  duty,  but  in  all 
states,  so  far  as  we  have  read  the  reports  of  their  final  tribu- 
nals, the  avowed  purpose  of  these  acts  is  to  prevent  the  child 
from  becoming  a  public  charge  to  the  county,  township  or 
district  in  which  the  mother  resides.  This  is  generally  accom- 
plished by  a  provision  that  the  mother,  if  she  be  a  proper  per- 
son and  is  in  charge  of  the  child,  or,  if  she  be  not,  then  some 
person  who  is,  be  paid  certain  sums  at  definite  periods.  And 
the  amounts  paid,  the  times  at  which  paid,  and  to  whom  paid, 
are  all  questions  to  be  determined  by  the  court.  If  this  is  the 
inducing  cause  and  sole  purpose  of  the  legislative  act,  there  is 
much  reason  to  call  it  an  exercise  of  the  police  power  of  the 
state,  and  the  public  charge  to  be  guarded  against  could  not 
occur  unless  the  child  was  a  resident  of  the  state.  In  any 
view,  the  mother  is  benefited,  because,  so  &r  as  the  father  is 
compelled  to  contribute  to  the  maintenance  and  education  of 
the  child,  she  is  relieved  from  expense.  If  she  is  not  in  the 
custody  of  the  child,  or  is  adjudged  to  be  not  a  proper  person 
to  have  the  custody,  yet  she  is  relieved  from  a  l^al  obligation 
to  the  extent  that  support  is  given  the  child  by  the  putative 
father.  Hence,  it  seems  to  follow  from  such  a  construction 
that  the  primary  object  of  a  bastardy  act  is  to  relieve  the  pub- 
lic of  the  charge  and  support  of  an  illegitimate  child,  and  that 
the  benefits  derived  by  the  mother  from  the  enforcement  of 
the  law  are  only  incidental.  These  proceedings  do  not  bar  or 
interfere  with  her  right  of  personal  action  against  the  father 
for  the  injuries  done  her.  If  that  is  the  primary  object  of  a 
bastardy  act,  it  can  only  operate  within  the  boundaries  of  the 
state  in  which  it  originates.  If  the  child  is  a  non-resident, 
no  municipality  of  this  state  could  be  made  chargeable  with 
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its  maintenanoe.  This  is  too  plain  to  require  elaboration. 
The  case  of  Svi/in  v.  The  People,  43  Mich.  37,  is  one  strongly 
in  point     It  holds  that — 

^^The  main  purpose  of  the  Michigan  bastardy  act  is  to  in- 
demnify the  public  for  the  support  of  the  child,  and  it  does 
not  apply  to  cases  where  the  child  lives  out  of  the  state,  even 
though  it  was  b^otten  within  the  state/' 

The  court  says : 

"  The  proceedings  under  this  act  are  purely  statutory.  They 
are  partly  for  the  benefit  of  the  complainant,  and  may  be  in- 
stituted in  her  name,  and  partly  for  the  purpose  of  indemni- 
fying the  public,  and  may  be  instituted  in  the  name  of  the 
people.  The  warrant  may  be  executed  in  any  part  of  the 
state,  and  if  ]ipon  the  trial  the  defendant  is  found  guilty,  he 
shall  be  adjudged  to  be  the  father  of  the  child,  and  shall  stand 
chargeable  with  the  maintenance  thereof,  with  the  assistance 
of  the  mother,  in  such  manner  as  the  court  shall  order.  The 
person  so  adjudged  to  be  the  father  shall  give  bond  to  the  su- 
perintendents of  the  poor  of  the  county,  with  sufficient  sureties, 
to  the  satisfaction  of  the  court,  to  perform  such  order,  and  also 
to  indemnify  the  county  which  might  be  chargeable  with  the 
maintenance  of  such  child.  The  mother  and  superintendents, 
respectively,  may  recover  from  the  defendant  any  sum  of  money 
which  ought  to  have  been  paid  them  respectively  in  pursuance 
of  such  order  of  the  court;  and  the  superintendents  are  given 
power  to  compromise  and  arrange  with  the  father  relative  to 
the  support  of  such  child,  and  thereupon  to  discharge  him  from 
all  liability  for  the  support  of  such  bastard.  It  seems  very 
clear,  indeed,  from  these  several  provisions,  that  the  support 
of  the  bastard  child,  and  thereby  to  prevent  its  becoming  a 
charge  upon  the  public,  is  the  primary  object  and  purpose  of 
the  act.  In  so  far  as  the  putative  father  is  required  to  con- 
tribute to  its  support,  it  is  a  benefit  to  the  mother;  but  for  the 
performance  of  such  order  a  bond  is  given  to  the  superintend- 
ents of  the  poor,  and  to  indemnify  the  county  which  might 
be  chargeable  with  the  maintenance  of  the  child.  These  two 
things  go  hand  in  hand  together.  Where  the  mother  and  child 
are  actual  residents  of  another  state,  or  of  a  foreign  country,  it 
surely  could  not  have  been  intended  that  the  bond  to  the  su- 
perintendents would  be  for  the  indemnity  of  the  county  where 
the  mother  and  child  resided ;  nor  could  it  have  been  intended 
to  meet  a  contingency  that  might  never  happen,  by  a  change 
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of  residence  to  the  county  in  this  state  where  the  proceedings 
were  instituted,  or  any  county  into  which  the  parties  might 
come.  The  statute  is  designed  to  meet  cases  where  the  child 
is  a  resident  of  this  state,  and  cannot  be  held  applicable  to  cases 
like  the  present.  The  benefit  to  the  mother  of  the  child  which 
this  act  contemplates  is  secondary  only.  She  may  have  her 
personal  action  against  the  father  of  the  child  for  her  injuries, 
and  the  proceedings  under  this  act  would  be  no  defense  in  such 
an  action.'' 

In  the  case  of  Oraham  v.  Monaerghy  22  Vt.  641,  Red  field, 
J.,  speaking  for  the  court,  says: 

''This  is  a  complaint  and  proceeding  under  the  statute  in 
r^rd  to  bastards  and  bastardy.  The  important  facts  ad- 
mitted on  the  record  are,  that  the  child,  which  is  confessedly 
not  legitimate,  was  begotten  and  bom  out  of  the  state,  and 
the  parties  never  resided  in  the  state,  the  mother  only  being 
temporarily  here  at  the  time  the  proceedings  were  instituted. 
The  child  resided,  or  was  in  the  keeping  of  a  family  which 
resided,  in  Derby,  in  this  state,  at  the  time  of  the  trial.  The 
court  are  well  agreed  that  a  proceeding  for  the  purpose  of 
affiliating  a  bastard  child  and  compelling  aid  from  the  father 
in  its.  support  is,  in  its  nature,  confined  to  causes  of  action 
accruing  within  the  state.  The  remedy  is  a  peculiar  one,  and 
given  and  regulated  exclusively  by  statute,  and  has  no  fair  or 
reasonable  application  to  causes  of  action  accruing  out  of  the 
state.  And,  if  we  allow  a  case  which  accrued  in  a  neighbor- 
ing state  or  province  to  be  brought  into  our  courts,  we  could 
not  exclude  such  a  case  coming  from  Japan,  or  farther  India, 
or  Kamtchatka.  Or,  if  we  admit  such  cases  to  come  into  our 
courts  from  countries  where  similar  laws  exist,  we  must, 
equally,  from  countries  where  no  such  laws  exist;  and,  for 
aught  we  can  perceive,  from  those  countries  where  polygamy 
is  allowed  to  the  fullest  extent.  We  should  thus  be  liable  to 
become  engaged  in  a  species  of  knight-errantry,  in  a  ludicrous 
attempt  to  rearess  the  wrongs  and  r^ulate  the  police  of  other 
countries  in  matters  which  very  little  concern  us.  The  truth 
is,  the  proceeding  is  altoeether  a  matter  of  internal  police,  and 
in  its  very  nature  as  exclusively  local  as  is  the  administration 
of  criminal  justice. 

''It  is  not  necessary  here  to  consider  how  far  the  case  of  a 
woman  bona  fide  coming  into  this  state  to  reside,  before  the 
birth  of  the  child,  might  merit  a  different  consideration.     It 
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is  supposable,  too,  that,  should  the  birth  of  such  a  child  occur 
during  the  temporary  abseuce  of  the  mother  from  the  state, 
with  the  contiuuanoe  of  the  animus  revertendi,  she  might,  oo 
her  return  to  the  state,  be  entitled  to  proc^  against  the 
father  under  these  statutes.'^ 

This  case  is  expressly  aiSrmed  by  an  opinion  of  Redfield, 
C.  J.,  in  Ilgleaon  v.  BaMes,  26  Vt  548. 

The  case  of  The  Stale  v.  Helmer,  21  Iowa,  370,  is  one  in 
which  an  action  was  commenced  on  the  transcript  of  a  judg- 
ment in  a  bastardy  proceeding  in  the  state  of  Indiana,  in  Lino 
county,  in  the  state  of  Iowa.  An  exemplified  copy  of  the 
judgment,  duly  authenticated,  was  all  the  evidence  introduced 
at  the  trial ;  there  was  an  objection  to  the  sufficiency  of  the 
evidence,  and  the  supreme  court  of  Iowa,  by  Cole,  J.,  says: 

'^  It  is  claimed  that  the  subject-matter  of  the  action  is  one 
of  merely  local  police  regulation  in  the  state  of  Indiana,  under 
its  laws,  and  that  it  is  not  competent  for  the  courts  of  another 
state  to  undertake  its  enforcement.  There  is  much  of  truth  in 
the  legal  proposition  upon  which  this  claim  rests;  but  the  er- 
ror is  in  its  application.  If  the  mother  of  the  tmstard  child, 
begotten  and  born  in  the  state  of  Indiana,  has  come  to  Iowa 
and  sought  by  legal  proceedings  to  compel  the  defendant,  its 
father,  to  support  it,  and  to  give  bond  therefor,  and  otherwise 
comply  with  the  requirements  of  the  statutes  of  Indiana,  the 
answer  of  the  defendant,  that  the  subject-matter  of  such  action 
was  one  of  merely  local  police  r^ulation  of  Indiana,  not  en- 
forceable in  this  state,  would  have  been  conclusive  and  amount 
to  a  complete  defense.  {Graham  v.  Monsergh,  22  Vt  543.) 
Such  an  action  can  no  more  be  sustained  beyond  the  limits  ot 
the  sovereignty  within  which  it  arose  than  can  an  action  for 
any  other  penalty  provided  by  statute  of  such  sovereignty  for 
the  wrongful  act  of  a  defendant  therein.  Both  are  alike  mat- 
ters of  local,  internal  police,  and  enforceable  alone  by  the  sov- 
ereignty making  the  regulation  and  providing  the  penalty. 
But  where  the  local  jurisdiction  has  attached,  and  the  courts 
of  that  state  or  sovereignty  have  properly  taken  cognizance  of 
the  matter,  and  rendered  judgment  for  such  penalty,  such 
judgment  is  entitled  to  *full  faith  and  credit'  in  every  other 
state." 

In  the  case  of  Richardson  v.  Overseers  of  Poor,  33  N.  J* 
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Law,  190,  it  is  held  that  a  bastard  child,  whose  mother  before 
its  birth  moved  out  of  the  state,  and  who,  with  her  child,  has 
ever  since  coDtinued  to  reside  Id  another  state,  is  not  chargeable 
upon  any  township  in  this  state.  At  common  law,  the  duty 
of  supporting  the  bastard  child  is  upon  the  mother,  and  not 
on  the  father.  The  father  cannot  be  held  liable  to  contribute 
to  its  support  except  as  made  so  by  statutory  proceedings,  and 
hence  it  is  held  by  another  line  of  decisions  that  the  principal 
reason  for  the  existence  of  the  statute  is  to  make  the  moral 
obligation  of  the  putative  father  to  support  the  illegitimate 
child  a  legal  duty,  and  this  is  done  for  the  benefit  of  the  child, 
and  not  the  mother.  {Carter  v.  Krise,  9  Ohio  St.  405;  Per- 
kins  V.  Mabley,  4  id.  669 ;  Musaer  v.  Stewart,  21  id.  356 ;  Cott- 
rellv.  State,  9  Neb.  125.) 

In  the  case  of  Mci^Oary  v.  Bevington,  41  Ohio  St.  280,  the 
court  says : 

"The  bastardy  act  of  February  2,  1824,  (Swan's  Statutes, 
124,)  provided,  ^that  on  complaint  made  to  any  justice  of  the 
peace  in  this  state  by  any  unmarried  woman  resident  therein,' 
the  justice  should  issue  his  warrant  for  the  arrest  of  the  ac- 
cused. This  statute  in  terms  required  that  the  complainant 
should  be  a  resident  of  the  state.  Subsequent  sections  of  the 
statute  provided  for  giving  bond  to  the  trustees  of  the  town- 
ship in  which  the  child  was  born,  conditioned  that  it  shall  not 
become  a  township  charge.  In  1873,  (70  Ohio  Law,  111,) 
this  statute  was  so  changed  as  to  provide,  *  that  when  any  un- 
married woman  who  has  been  delivered  of,  or  who  is  preg- 
nant with  a  bastard  child,  shall  make  complaint  thereof  in 
writing  under  oath  before  a  justice  of  the  peace,'  the  justice 
shall  issue  his  warrant  for  the  arrest  of  the  accused.  And  the 
second  section  provided,  that  when  the  person  accused  was  ar- 
rested and  brought  before  the  justice,  a  compromise  might  be 
made  by  the  complainant  and  the  accused,  and  that  when  ^  the 
party  accused  shall  pay  or  secure  to  be  paid  to  the  complain- 
ant such  sum  of  money  or  other  property  as  she  may  agree  to 
receive  in  full  satisfaction,  and  shall,  further,  give  bond  to  the 
trustees  of  the  township  in  which  such  complainant  shall  re- 
side, conditioned  to  save  such  township  free  from  all  charges 
toward  the  maintainance  of  said  child,  the  justice  shall  dis- 
charge the  party  accused  out  of  custody. 
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"  The  fourth  section  of  this  act  preserves  the  local  nature 
of  the  proceeding,  by  the  provision  that  in  a  certain  case  the 
justice  may  bind  the  accused  in  a  recognizance  to  appear  at 
the  next  term  of  the  court  of  common  pleas  in  a  sum  not  less 
thau  $300  nor  more  than  $600,  for  the  benefit  of  the  town- 
ship in  which  such  bastard  child  shall  be  born,  to  answer  such 
accusation.  The  second,  third  and  fourth  sections  of  this  act 
are  similar  to  corresponding  sections  of  the  act  of  1824.  And 
while  the  requirement  that  the  complainant  shall  be  a  resident 
of  the  state  is  left  out  of  the  first  section,  the  local  features  of 
the  act  in  other  respects  remain. 

^*The  Revised  Statutes,  §§  5614-5638,  have  none  of  the  lo- 
cal  features  of  the  older  statutes.  The  complaint  may  be  made 
by  an  unmarried  woman  who  has  been  delivered  of  or  who  is 
pregnant  with  a  bastard  child.  All  recognizances  for  the  ap- 
pearance of  the  accused  party,  and  all  security  for  the  main- 
tenance and  support  of  the  child,  are  required  to  be  given  for 
the  benefit  of  any  county,  township,  or  municipal  corporation 
within  the  state  in  which  such  bastard  child  may  become  a 
charge.  This  radical  change  of  a  statute  which  authorized  a 
proceeding  to  be  commenced  only  by  a  resident  of  the  state, 
and  in  which  many  of  the  objects  of  the  proceeding  were  for 
the  benefit  of  the  township  in  which  the  mother  resided,  or  in 
which  the  child  was  born,  into  a  proceeding  without  limita- 
tion as  to  residence  of  the  complainant,  and  in  which  the  rem- 
edy provided  are  for  any  locality  that  may  become  interested 
in  the  support  of  the  child,  has  enlarged  its  application  to  any 
case  in  which  jurisdiction  of  the  defendant  or  his  property  may 
be  had  within  the  state.  Casting  off  the  limitations  that  for- 
merly surrounded  the  proceeding  is  only  following  the  changes 
in  the  statutes. 

'^  Residence  in  the  state,  when  the  cause  of  action  arose,  or 
when  proceedings  are  commenced,  is  not  necessary  to  maintain 
any  other  kind  of  action  or  proceeding.  In  many  cases  the 
same  action  or  proceeding  may  be  maintained  in  any  state,  de- 
pending altogether  what  the  fact  is  as  to  the  place  where  the 
defendant  may  be  summoned  or  jurisdiction  otherwise  acquired 
of  the  person.  If  the  complainant  in  bastardy,  although  the 
child  was  begotten  and  born  in  another  state,  and  the  mother 
and  child  still  remain  residents  of  such  state,  can,  by  coming 
into  this  state,  get  jurisdiction  of  the  defendant  under  our 
statute,  there  is  nothing  in  the  statutes,  nor  in  the  reason  or 
purpose  of  the  proceeding,  to  hinder  her  from  maintaining  the 
proceeding  here." 
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In  Illinois,  in  the  case  of  Kolbe  v.  The  People,  85  IlL  336, 
it  is  said : 

^'This  is  a  proceeding  under  our  statute  on  the  subject  of 
bastardy.  The  child  was  b^otten  in  Missouri,  where  the 
complainant,  the  putative  father,  then  resided.  When  near 
the  time  of  the  confinement  of  the  mother,  the  putative  father 
removed  to  the  state  of  Illinois.  The  mother,  while  pregnant, 
came  into  the  state  of  Illinois  and  into  the  county  where  the 
putative  father  was  found,  and  instituted  the  proceedings  be- 
fore a  justice  of  the  peace  of  that  county.  The  case  came  in 
regular  course  before  the  circuit  court,  where  judgment  was 
rendered  against  the  putative  father.  He  appeals  to  this  court. 
Appellant  insists  that  the  circuit  court  erred  in  refusing  to 
dismiss  the  proceeding  for  want  of  bond  for  costs.  The  stat- 
ute requiring  bond  for  costs  is  not  applicable  to  a  proceeding 
of  this  kind ;  and,  if  it  were,  the  application,  not  having  been 
made  before  the  justice  of  the  peace,  comes  too  late.  The  rul- 
ing was  right. 

'^A  graver  question  is  presented  by  the  objection  that  the 
complainant  was  not  a  resident  of  the  state  of  Illinois,  and 
never  has  been.  It  is  strenuously  insisted  that  this  statute 
was  enacted  in  the  interest  of  the  public,  and  for  the  protec- 
tion of  the  proper  county  against  its  liability  to  the  expense 
of  maintaining  the  child  as  a  pauper. 

'^The  language  of  the  statute  is  broad,  and  contains  no  ex- 
press limitation  of  the  kind  insisted  upon.  The  case  is  cer- 
tainly within  the  letter  of  the  law.  The  majority  of  the 
court  do  not  feel  at  liberty  to  hold  that  the  operation  of  the 
statute  is  limited  in  this  respect  by  such  implication.  While 
the  statute  is  in  the  interest  of  the  public  in  some  respects, 
still,  the  main  purpose  of  the  statute  seems  to  be  to  compel 
the  father  of  a  bastard  child  to  bear  part  of  the  burden  of  its 
support     In  this,  the  mother  is  chiefly  interested. 

''  We  think  the  proceeding,  as  it  is,  was  authorized  by  the 
statute.     The  judgment  is  therefore  affirmed.'' 

This  case  is  affirmed  in  the  case  of  Mings  v.  The  People^  111 
111.  98. 

In  Havskins  v.  The  People,  82  111.  193,  the  court  declares 
that— 

''The  foundation  of  the  action  is  not  to  punish  the  defend- 
ant for  an  immoral  or  an  unlawful  act,  but  to  compel  a  father 
to  contribute  to  the  support  of  his  ofispring.     If  the  sole  ob- 
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ject  of  the  act  is  to  compel  a  father  to  support  bis  illegitimate 
child,  it  must  be  that  the  action  is  transitory,  and  not  local, 
and  that  it  could  be  maintained  in  any  jurisdiction  within 
which  the  putative  father  can  be  found." 

The  case  of  Duffies  v.  The  State,  7  Wis.  672,  proceeds  upon 
a  theory  somewhat  different  from  the  other  cases  before  cited. 
The  court  says: 

''This  was  a  complaint  and  proceeding  instituted  under 
chapter  31  of  the  Revised  Statutes  in  regard  to  the  support  of 
bastards.  The  testimony  in  the  case  showed  that  the  child 
was  begotten  in  the  town  of  Dover,  in  the  county  of  Racine, 
and  that  the  mother  went  to  Illinois,  and  was  residing  in 
Bloomingdale,  in  that  state,  at  the  birth  of  the  child,  and 
continued  to  reside  there  until  the  child  was  two  years  old, 
when  she  returned  to  this  state,  and  instituted  this  proceeding 
for  the  purpose  of  affiliating  a  bastard  child,  and  compelling 
the  father  to  aid  in  its  support  It  is  now  insisted  by  the 
counsel  for  the  plaintiff  in  error,  that  the  settlement  of  the 
child  is  in  Illinois,  and  that  this  proceeding  will  not  apply  to 
a  case  when  the  mother  was  residing  in  another  state  at  the 
time  of  the  birth  of  the  child.  In  support  of  this  position, 
we  have  been  referred  to  the  cases  of  Graham  v.  Monserghj  22 
Vt.  543;  Egleson  v.  BatUea,  26  id.  548. 

''The  obligation  of  the  father  to  support  a  bastard  child 
grows  out  of  the  paternal  relations  existing  between  him  and 
such  child ;  and  we  therefore  deem  it  quite  immaterial,  so  far 
as  his  obligation  and  duty  are  concerned,  whether  the  child  is 
born  out  of  the  state  or  not.  The  object  of  the  statute  is  to 
save  the  public  from  the  burden  of  supporting  illegitimate 
children  by  compelling  the  father  to  provide  for  their  main- 
tenance. It  is  the  father^s  duty  to  support  his  children,  legit- 
imate or  illegitimate,  and  because  he  is  likely  to  neglect  it  in 
the  latter  case,  the  law  enforces  the  obligation  by  proceedings 
under  bastardy  acts.  This  is  the  ground  upon  which  these 
statutes  are  founded.  What  difference  can  it  make  to  any 
county  or  town  in  this  state,  which  is  about  to  be  burdened 
with  the  support  of  an  illegitimate  pauper  child,  whether  the 
child  was  begotten  and  born  in  such  county  or  town  or  in 
England  or  Germany?  If  the  father  is  within  the  state, 
where  he  can  be  held  amenable  to  our  laws,  and  in  a  town  or 
county  where  the  child  is  likely  to  become  a  change,  it  is  right 
and  proper  that  he  should  support  his  own  offspring,  and  the 
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law  will  compel  him  to  do  so.  The  accident  of  the  birthplace 
of  such  child  ought  not  to  be  permitted  to  affect  this  geoeral 
universal  obligation  growing  out  of  the  paternal  relation.  We 
are  therefore  unable  to  concur  in  the  reasoning  of  the  courts 
in  Vermont,  where  it  has  been  held  that  a  bastard  child,  born 
out  of  the  state,  its  mother  at  the  time  having  no  domicile  in 
the  state,  cannot  be  affiliated,  or  its  maintenance  charged  upon 
the  father  under  the  bastardy  act.^' 

It  seems  to  us,  from  a  careful  reading  and  comparison  of 
these  various  decisions,  that  they  are  greatly  controlled  by  the 
views  of  the  different  courts  as  to  the  main  object  and  purposes 
of  their  various  statutes.  The  courts  that  hold  that  the  prin- 
cipal object  of  the  statute  is  to  prevent  illegitimate  children 
from  becoming  a  charge  say  that  the  proceedings  are  local ; 
while  the  other  courts  that  hold  the  purpose  of  the  statute  to 
be  to  convert  the  moral  obligation  into  a  legal  duty  say  they 
are  transitory.  When  the  question  is  historically  examined, 
it  will  be  found  that  originally  the  overseers  of  the  poor  were 
alone  empowered  to  commence  and  maintain  such  proceedings. 
But  the  universal  tendency  has  been  in  all  this  legislation 
everywhere  to  gradually  give  to  the  mother  the  sole  power 
to  institute  these  proceedings,  and  the  practical  result  of  such 
a  tendency  is  to  accomplish  all  the  purposes  contemplated. 
The  enforcement  of  the  statute  by  the  mother  both  protects 
the  municipality  from  the  burden  and  makes  the  putative 
fisither  contribute  material  aid  to  the  mother  in  the  mainte- 
nance and  education  of  their  illicit  offspring.  Our  legislation 
has  partaken  very  largely  of  this  tendency.  It  seems  that 
such  proceedings  can  be  instituted  alone  on  the  complaint  of 
the  mother.  The  money  is  to  be  paid  to  her,  unless  it  appears 
that  she  is  an  improper  person.  She  can  at  any  time  dismiss 
the  suit,  if  she  enters  of  record  an  admission  that  provision 
has  been  made  for  the  maintenance  of  the  child  to  her  satis- 
faction. Such  an  entry  is  a  bar  to  all  other  prosecutions  for 
the  same  cause  and  purpose.  Sections  19  and  21  of  the  act 
seem  to  be  conclusive  against  the  view  that  the  sole  purpose 
of  the  proceeding  is  to  protect  the  public,  for  it  provides  that 
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*Md  case  of  the  death  of  the  putative  father  of  such  child,  the 
right  of  action  shall  survive  against  his  personal  representa- 
tives, and  the  death  of  the  bastard  child  shall  not  cause  the 
abatement  of  the  proceedings."  If  the  sole  or  principal  object 
of  the  statute  is  to  protect  the  public  from  the  maintenance 
of  the  child,  the  proceedings  would  abate  with  the  death,  for 
with  the  death  the  necessity  for  the  statute  would  cease  to  ex- 
ist. Very  strong  support  of  this  view  is  found  in  the  act  re- 
pealed by  the  statute  we  are  now  considering.  The  act  repealed 
(chapter  109,  Laws  of  1859)  provided,  that  on  complaint  of 
any  woman,  resident  in  this  territory,  the  putative  father  of  a 
bastard  child  could  be  arrested,  and  if  the  accused  would  pay, 
or  secure  to  be  paid,  to  the  woman  such  a  sum  of  money  as 
she  would  agree  to  receive  in  satisfaction,  and  would  give  bond 
to  the  trustee  of  the  township  in  which  said  complainant  shall 
reside,  conditioned  to  save  such  township  free  from  all  charges 
for  the  maintenance  of  the  child,  then  the  accused  shall  be  dis- 
charged. Another  section  provides,  that  if  the  woman  neglects 
to  bring  a  suit  for  the  maintenance  of  the  child,  or  commences 
a  suit  and  fails  to  prosecute  it  to  final  judgment,  the  township 
trustees  may  bring  such  a  suit  Under  the  act  now  in  force, 
the  unmarried  woman,  who  is  now  alone  empowered  to  com- 
mence proceedings,  is  not  required  to  be  a  resident;  neither 
does  the  act  authorize  any  county  or  township  interference 
with  the  proceedings  at  any  stage,  but  gives  the  mother  the 
sole  right  to  institute,  control  and  dismiss  the  action. 

We  are  forced  to  the  conclusion,  that  if  the  putative  father 
of  a  bastard  child  is  a  resident  of  this  state,  the  mother  can 
institute  proceedings  against  him  under  our  statute,  even  if 
the  mother  and  child  are  residents  of  any  other  state. 

We  recommend  that  the  judgment  of  the  district  court  be 
affirmed. 

By  the  Court:   It  is  so  ordered. 
All  the  Justices  concurring. 
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A. 

ABANDONMENT  —  sbe  "  Hombstbad,"  3,  6. 
ABSCONDING  AND  CONCEALING— sbb  **Fbaud,"  6. 

ACCOUNT-BOOKS : 

Taking  Books  to  Jury-Room,  Whether  the  jary  shoold  be  allowed 
to  take  to  their  room  when  they  retire  for  oonsaltation  the 
aoooant-books  of  a  partnership,  is  a  question  resting  largely 
in  the  discretion  of  the  trial  oonrt,  and  to  reverse  a  judgment 
for  that  reason  it  mnst  affirmatively  appear  that  saoh  disore- 
tion  has  been  abased.     Wood  v.  Wood 617 

ACTION : 

1.  Arrest — Action  on  Bond — Appeal  —  Supersedeas,  The  institu- 
tion of  proceedings  in  error  in  the  supreme  court,  and  the 
giving  of  a  supersedeas  bond,  under  §§  551  and  552  of  the  code,  • 
will  not  prevent  the  plaintiff  below  from  maintaining  an  ac- 
tion upon  a  bond  given  to  secure  the  discharge  of  the  defend- 
ant from  arrest  in  the  original  case.  A  supersedeas  bond  only 
stays  the  execution  of  a  judgment  or  final  order  sought  to  be 
reversed.  (C.  B,  U,  P,  Rid,  Co.  v.  Andrews,  84  Eas.  563,  followed.) 
Heizer  v,  Pawsey 88 

2.  Dangerous  Machine —  Owners  lAaJble  for  Loss  of  Hand,  When 
the  owners  of  a  horse-power  threshing-machine  are  guilty  of 
gross  negligence  by  leaving  the  bevel- wheel  and  cogs  uncovered, 
knowing  them  to  be  imminently  dangerous  to  human  life  and 
limb  in  this  uncovered  condition,  and  a  workman  engaged  in 
threshing  with  the  machine  in  this  condition  attempts  to  oil 
the  cylinder  without  the  knowledge  of  the  uncovered  condition 
of  the  bevel-wheel  and  cogs,  and  in  this  attempt  loses  his  hand, 
the  owners  of  the  machine  are  liable  for  damages  occasioned 

by  such  injury.     Mastin  v.  Levagood 86 

3.  Duty  of  Actor,  In  any  voluntary  act  which  may  naturally  re- 
sult in  the  injury  of  another,  the  actor  must  see  to  it,  at  his 
peril,  that  injury  does  not  follow,  or  he  must  respond  in  dam- 
ages therefor.     Id 86 

4.  Trespass — Local  Action,    The  action  of  trespass  to  real  estate 

is  a  local  action.    Brown  v,  Irwin 50 

5.  Bill  of  Particulars  —  Practice,  Where  a  bill  of  particulars 
states  an  action  in  trespass  quare  clausum  fregit  only,  and  the 
bill  of  particulars  also  shows  that  the  action  arose  in  the  state 
of  Nebraska,  it  is  error  to  overrule  a  demurrer  to  such  bill  of 

60  — 47BA8.  (785) 
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ACTION  — -  Continued  : 

partioolars  on  the  gronnd  that  it  does  not  state  a  cause  of  ac- 
tion.   Id 60 

6.  Payment  for  Services,  Where  services  have  been  actaaliy  ren- 
dered to  another  nnder  a  verbal  agreement,  not  binding  npon 
the  parties  on  aoooont  of  the  provision  of  §  6,  ch.  43,  requiring 
the  agreement  to  be  in  writing  if  not  to  be  performed  within 
one  year,  the  party  benefited  thereby  may  be  compelled  to  pay 

for  the  same.     Aiken  v,  Nogle 96 

7.  Void  Appointment  Where  a  jndge  of  the  district  coart,  by  an 
order  made  at  chambers,  attempted  to  appoint  a  receiver  on  the 
19th  day  of  April,  in  an  action  that  was  not  commenced  ontil 
the  14th  day  of  May  of  the  same  year,  such  appointment  is  ab- 
solately  void.     Quy  v.  Doak 286 

8.  Railroad  Stock  Law — Action^  Where  Brought  In  an  action 
brought  under  the  railroad  stock  law  of  1874,  it  is  essential  to 
allege  that  the  stock  was  killed  or  injured  in  the  county  in 
which  the  action  was  brought.  But  where  the  plaintiff  alleges 
that  the  defendant  company  owned  and  operated  the  road  over 
and  across  the  plaintiff's  premises  in  Reno  county,  and  that  the 
defendant  killed  the  plaintiff's  cow  **on  the  said  railway  track 
of  said  defendant  and  by  the  operation  of  said  railway,"  and 
no  other  railroad  or  railway  track  is  mentioned  in  the  pleadings 
except  the  one  through  the  plaintiff's  farm,  the  pleadings  suf- 
ficiently show  that  the  accident  occurred  in  Reno  county,  where 

the  action  was  brought.    N.  db  C.  Rly,  Co,  v,  Gibbs 274 

9.  Cow  Killed — Action  McUntained,  Where  a  railroad  company 
owns  and  operates  a  railroad,  the  construction  of  which  is  not 
entirely  finished,  and  while  so  operating  the  road  permits  the 
contractor  who  constructed  the  road  to  run  his  construction 
train  over  the  road  so  owned  and  operated  by  the  company, 
and  which  at  the  time  is  unfenced,  and  a  cow  is  killed  by  the 
construction  train  in  consequence  of  the  omission  to  enclose 
the  road  with  a  fence  where  it  could  have  been  fenced,  an  ac- 
tion may  be  maintained  against  the  railroad  company  to  en- 
force the  statutory  liability  for  the  loss  of  the  cow.  (Railroad 

Co,  V,  Ewing^  28  Eas.  278;  Railway  Co,  v,  Wood^  24  id.  619.)     Id . .  274 

10.  Written  Memorandum,  not  Enforced.  If  the  owner  of  land 
signs  a  writing  or  memorandum,  wholly  executory,  agreeing 
to  convey  the  land  therein  named  to  W.,  who  does  not  sign  by 
himself  or  agent,  and  W.  does  not  take  possession  of  the  land, 
or  in  any  other  way  make  part  performance,  W.  cannot  be 
charged  in  an  action  upon  the  writing  or  memorandum  which 

he  has  not  signed.     Outhrie  v,  Anderson S8S 

11.  Death  of  Party— Revivor  of  ActioTi,  The  statute  provides  that 
an  order  to  revive  an  action  upon  the  death  of  either  the  plain- 
tiff or  defendant  cannot  be  made  after  the  expiration  of  one 
year  without  the  consent  of  the  opposite  party.  Bradford  v. 
Loan  Co 687 

12.  Res  Judicata — Merger,  An  action  instituted  in  another  state 
to  have  certain  conveyances  set  aside,  and  subject  the  property 
described  therein  to  the  payment  of  the  plaintiff's  judgment 
and  the  claims  of  all  other  creditors  whq  might  come  and  set 
up  their  demands,  is  not  a  bar  to  an  action  brought  by  one  of 
such  creditors  in  this  state  upon  a  promissory  note  owned  by 
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him,  notwithstanding  the  fact  that  he  appeared  in  the  former 
action,  filed  a  oroes-petition,  and  obtained  a  finding  from  the 
oonrt  of  the  amoant  due  him  upon  his  note,  hot  did  not  obtain 
a  personal  judgment  against  the  defendant  in  that  action,  nor 
receive  anything  from  the  sale  of  the  property  affected  by  such 
proceeding.  To  constitute  a  merger,  there  mast  be  a  valid  and 
subsisting  judgment  rendered  on  the  cause  of  action.  Cackley 
V,  8mith 642 

18.  Justice  of  the  Peace — Practice.  The  plaintiff  commenced  an 
action  before  a  justice  of  the  peace  upon  an  account  duly  veri- 
fied under  §  84  of  the  justices'  act,  and  no  denial  of  the  account^ 
verified  by  affidavit  or  otherwise,  was  ever  interposed.  The 
justice,  in  the  absence  of  the  plaintiff,  sustained  a  motion  of 
the  defendants  to  dismiss  the  action  for  want  of  prosecution, 
but  within  five  minutes  thereafter  and  before  he  entered  the 
order  of  dismissal  upon  his  docket,  set  aside  the  order  of  dis- 
missal and  overruled  the  defendants'  motion,  and  set  the  case 
down  for  trial  at  a  later  hour  of  the  same  day,  and  the  defend- 
ants' attorney  had  full  notice  thereof,  and  the  justice  afterward 
rendered  judgment  in  favor  of  the  plaintiff  and  against  the  de- 
fendants for  the  amount  of  the  plaintiffs  account.  Heldt  No 
material  error  was  committed  as  against  the  defendants.  j^{- 
livan  V,  Brown 708 

14.  Warranty — Action  for  Breach — Amendment  of  Petition,  The 
plaintiffs  commenced  an  action  against  the  defendant  for  dam- 
ages resulting  from  the  purchase  and  sale  of  a  horse  which  was 
purchased  by  the  plaintiff  and  sold  by  the  defendant  for  a  par- 
ticular purpose,  but  was  worthless  for  that  purpose;  and  this 
transaction  was  brought  about  by  the  wrongful  statements  of 
the  defendant.  Afterward  the  court  permitted  the  plaintiffs  to 
so  amend  their  petition  as  to  show  that  these  wrongful  state- 
ments included  an  express  warranty  that  the  horse  was  fit  for 
the  purpose  for  which  he  was  bought  and  sold,  but  at  the  same 
time  imposed  upon  the  plaintiffs  substantially  all  the  costs  made 
in  the  case  up  to  the  time  of  making  the  amendment.  Held^ 
That  the  court  did  not  err  in  permitting  the  amendment.    Gulp 

V,  Steere 746,  747 

15.  Not  Barred,  The  action  was  brought  within  proper  time  so  as 
not  to  be  barred  by  any  statute  of  limitations,  but  the  amend- 
ment was  not  made  until  more  than  three  years  had  elapsed 
after  the  purchase  and  sale  of  the  horse,  and  the  plaintiffs  re- 
covered in  the  action.  Held,  That  the  cause  of  action  upon 
which  the  plaintiffs  recovered  was  not  barred  by  any  statute  of 
limitations.    Id 747 

16.  Master  and  Servant — Dangerous  Machinery — Liability  for  Dam- 
ages. When  the  owners  of  a  horse-power  threshing-machine 
are  guilty  of  gross  negligence  by  leaving  the  bevel-wheel  and 
cogs  uncovered,  knowing  them  to  be  imminently  dangerous  to 
human  life  and  limb  in  this  uncovered  condition,  and  a  work- 
man engaged  in  threshing  with  the  machine  in  this  condition 
attempts  to  oil  the  cylinder  without  the  knowledge  of  the  un- 
covered condition  of  the  bevel- wheel  and  cogs,  and  in  this  at- 
tempt loses  his  hand,  the  owners  of  the  machine  are  liable  for 
damages  occasioned  by  such  injury.    Mastin  v.  Lenagood 764 
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ACTION  —  OOMTINXTKD : 

17.  Bcutardy — Retidenoe  of  PtUcUive  FcUher,  If  the  pntatiye  father 
of  a  bastard  child  is  a  resident  of  this  state,  the  mother  can  in- 
stitute proceedings  against  him  nnder  onr  statute,  eyen  if  the 
mother  and  child  are  residents  of  another  state.  Moore  v.  The 
StaUy  ex  rel 772 

ACTION  BY  SUBCONTRACTOR— SBB  *<  BItohanios'  LnH,"  1. 

ADMINISTRATION : 

1.  Right  to  Partnership  Property — Surviving  Partner.  The  ad- 
ministratrix of  the  estate  of  a  deceased  member  of  a  copart- 
nership consisting  of  two  persons  has  no  legal  right  to  take 
the  possession  of  the  property  of  the  partnership  from  the 
snryiving  partner  until  snch  snrTiying  partner  has  been  cited 
for  that  purpose,  and  neglects  or  refuses  to  give  the  bond  re- 
quired by  ^2817,  General  Statutes  of  1889,  and  until  the  ad- 
ministratrix of  the  undiyided  estate  of  the  deceased  partner  has 
giyen  the  further  bond  required  by  ^  2820,  General  Statutes  of 
1889.     Teney  v.  Laing 297 

2.  Erroneous  Proceedings  by  Administratrix,  When  the  adminis- 
tratrix of  the  estate  of  a  deceased  member  of  a  copartnership 
consisting  of  two  persons,  without  citing  the  suryiying  partner, 
and  without  executing  the  further  bond,  commences  proceed- 
ings in  the  probate  court  under  tH  2982,  2983,  2984,  2985,  2989, 
or  under  ^^2821  and  2822,  against  the  suryiying  partner  and 
other  persons,  to  get  possession  and  control  of  the  partnership 
property,  it  is  error  not  to  dismiss  such  proceedings  on  motion 
made  for  that  purpose.     Id, 297 

ADMISSIONS— SBB  "Plbading  and  Pbaotiob,"  39. 

ADOPTION— SBB  "Pbobatb  Ooubt." 

AFFIDAVIT  : 

1.  Nature  of  Action — Statement  in  Affidavit  In  an  action  to  fore- 
close a  mortgage  based  on  seryice  by  publication  only,  the  affi- 
dayit  to  obtain  the  same  alleged  that  personal  seryice  could  not 
be  made  upon  the  defendant  within  the  state,  and  "  that  this  is 
an  action  brought  for  the  reooyery  of  real  property  under  a 
mortgage,  situated  in  said  county  of  Lyon,"  and  it  was  con- 
tended that  the  affidavit  did  not  sufficiently  state  the  nature  of 
the  action.  Held,  That  it  is  imperfeet  in  this  respect,  but  not 
so  defective  as  to  render  a  judgment  based  thereon  null  and 
yoid  or  subject  to  a  collateral  attack.    Shippen  v,  Kimball 178 

2.  Service  by  Publication.  Before  service  can  be  made  by  publica- 
tion, an  affidavit  must  be  filed  stating  that  the  plaintiff  is  un- 
able to  make  service  of  the  summons  upon  the  defendant,  and 
that  the  case  is  one  of  those  mentioned  in  §  72  of  the  civil  code. 
Without  such  an  affidavit,  the  attempted  service  by  publication 

is  insufficient.     Grouch  v,  Martin 818 

See  ^^Attaohhbnt,"  8. 

AGREEMENT— SBB  "Oontbaot.»' 

AGREEMENT  TO  RECONVEY— sbb  "Oontbaot,"  23. 
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AGRICULTURE: 

State  Board — County  Society  — AjtpropriatUm,  In  order  to  en  title 
a  county  or  distriot  agrionltaral  society  to  representation  in  the 
state  board  of  agrionltnre,  the  reports  prescribed  in  J  2  of  the 
act  for  the  enconragement  of  agriculture  (Gen.  Stat,  of  1889, 
^  6250)  must  have  been  made;  and  unless  these  reports  have 
been  made  at  the  times  and  in  the  manner  required,  such  so- 
ciety is  not  entitled  to  demand  an  appropriation  of  the  public 
moneys  of  the  county,  such  as  is  provided  for  in  §  8  of  the  act 
mentioned.    Fair  Aseoeiation  v,  Thummel ^ . .   182 

ALIENATION —SEE  "Homestead,"  4. 

AMENDED  INFORMATION  — 86b  "Obiminal  Law,"  12. 

AMENDMENT: 

1.  Petition  in  Error — Amendment,  When,  A  petition  in  error  in 
the  supreme  court  may  be  amended  more  than  one  year  after 
the  ruling  of  the  district  court  complained  of  has  taken  place, 
if  the  amendment  is  only  to  make  good  a  defective,  informal 
or  incomplete  allegation  of  error  already  contained  in  the  pe- 
tition in  error;  but  when  the  proposed  amendment  sets  forth 
an  absolutely  new  and  distinct  allegation  of  error  or  cause  for 
reversal,  it  cannot  be  made  after  that  time.    Cogshall  v.  Spurry,  448 

2.  Petition.  The  petition  in  this  case  examined,  and  held,  that 
the  petition  might  have  been  amended  on  the  trial  to  conform 
to  the  facts  proven,  and  that  this  court  will  treat  it  as  having 
been  thus  amended,  and  will  not  reverse  the  case  because  of  a 
variance  between  the  petition  and  the  facts  proven  and  the 
judgment  rendered  thereon.     Tipton  v,  Warner 606 

8.  Motion  to  Make  Definite,  A  motion  made  by  the  defendant  to 
require  the  plaintiff  to  so  amend  his  pleading  as  to  make  it 
more  definite  and  certain  is  generally  made  too  late  when  it  is 
not  made  until  after  the  case  is  called  for  trial.  St.  L.  db  S.  F, 
Rly,  Co,  V.  Snavely 687 

4.  Warranty — Action  for  Breach — Amendment  of  Petition,  The 
plaintiffs  commenced  an  action  against  the  defendant  for 
damages  resulting  from  the  purchase  and  sale  of  a  horse  which 
was  purchased  by  the  plaintiff  and  sold  by  the  defendant  for 
a  particular  purpose,  but  was  worthless  for  that  purpose;  and 
this  transaction  was  brought  about  by  the  wrongful  statements 
of  the  defendant.  Afterward  the  court  permitted  the  plain- 
tiffs to  so  amend  their  petition  as  to  show  that  these  wrongful 
statements  included  an  express  warranty  that  the  horse  was  fit 
for  the  purpose  for  which  he  was  bought  and  sold,  but  at  the 
same  time  imposed  upon  the  plaintiffs  substantially  all  the 
costs  made  in  the  case  up  to  the  time  of  making  the  amend- 
ment. Heidi  That  the  court  did  not  err  in  permitting  the 
amendment.     Culp  v.  Steers 746,  747 

5.  Action,  not  Barred.  The  action  was  brought  within  proper 
time  so  as  not  to  be  barred  by  any  statute  of  limitations,  but 
the  amendment  was  not  made  until  more  than  three  years  had 
elapsed  after  the  purchase  and  sale  of  the  horse,  and  the  plain- 
tiffs recovered  in  the  action.  Held,  That  the  cause  of  action 
upon  which  the  plaintiffs  recovered  was  not  barred  by  any  stat- 
ute of  limitations.    Id 747 
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AMENDMENT  OP  MOTION— bm  ^^Plkadinq  and  Praoticb,"  69. 
AMENDMENT  OF  PETITION— see  "AMBNDmcwT." 
AMENDMENT  OF  CROSS-PETITION— see  "Pleading  and  Pbao- 

TIOB,"  64. 

ANTI-TRUST  LAW— bee  "Statute,"  4. 

APPEAL — SEE  "Pbaotioe,  Supreme  Ooubt." 

APPEAL  BOND: 
Mandamus  to  JusUee — Approval  of  Appeal  Bond.  Where  an  ap- 
peal bond  is  tendered  to  a  jostioe  of  the  peace  without  any 
JQstifioation  by  the  snreties  thereon,  and  the  justice  is  nnao- 
qaainted  with  them  or  with  their  qnalifioations  and  objects  to 
their  saffioienoy,  it  is  the  duty  of  the  party  presenting  the 
bond  to  satisfy  the  j  astioe  by  affidavit  or  other  proof  of  their 
qnalifioations;  and  when  this  is  not  done,  and  the  bond  is  not 
approved,  the  justice  will  not  be  compelled  by  mandamxis  to 
approve  the  bond  after  the  expiration  of  the  time  for  appeal, 
although  it  then  appears  that  the  sureties  first  offered  pos- 
sessed the  requisite  statutory  qualifications.  C.  K,  db  N.  Rly, 
Co.  V.  Marshall 614 

APPROPRIATION: 

Agriculture — 8t4ite  Board — County  Society.  In  order  to  entitle  a 
county  or  district  agricultural  society  to  representation  in  the 
state  board  of  agriculture,  the  reports  prescribed  in  {  2  of  the 
act  for  the  encouragement  of  agriculture  (Qen.  Stat,  of  1889, 
%  6250)  must  have  been  made;  and  unless  these  reports  have 
been  made  at  the  times  and  in  the  manner  required,  such  so- 
ciety is  not  entitled  to  demand  an  appropriation  of  the  public 
moneys  of  the  county,  such  as  is  provided  for  in  J  8  of  the  act 
mentioned.    Fair  Association  v.  Thummel 183 

ASSESSMENT  — BEE  "Inbubanoe,"  2. 

ASSIGNMENT  — BEE  "Pbomibbobt  Note,"  5. 

ASSIGNMENT  FOR  BENEFIT  OP  CREDITORS: 

1.  Preferences.  A  debtor  in  failing  circumstances,  engaged  in 
making  a  general  assignment  of  his  property  for  the  benefit 
of  all  his  creditors,  cannot  at  the  same  time  make  valid  prefer- 
ences of  certain  of  his  creditors,  by  chattel  mortgages  or  other- 
wise.   Hardware  Co.  v.  Implement  Co 423 

2.  Certain  Creditors  not  Entitled  to  Preference.  Where  an  insolv- 
ent debtor  commences  the  preparation  of  chattel  mortgagee  to 
prefer  certain  creditors,  but  while  writing  such  chattel  mort- 
gages, and  before  the  execution  of  the  same,  determines  to 
make  a  general  assignment  of  all  his  property  for  the  benefit 
of  his  creditors  and  selects  his  assignee  therefor,  and  then  pro- 
ceeds to  execute  his  chattel  mortgages  to  prefer  certain  credit- 
ors, and  at  once  completes  his  deed  of  assignment  in  accordance 
with  his  previous  resolution,  the  making  of  the  chattel  mort- 
gages and  the  execution  of  the  deed  of  assignment  will  all  be 
treated  as  a  simultaneous  or  continuous  act,  and  the  creditors 
named  in  the  chattel  mortgages  will  not  be  entitled  to  any 
preference.  The  case  of  Bailey  v.  Mant^faoturing  Co.,  82  Kas. 
78,  referred  to  and  commented  on.    Id 428 
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ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS— Continued: 
8.  Mortgages  —  Preference  of  Creditors.  Where  a  deed  of  assign- 
ment and  certain  mortgages  were  in  contemplation  at  the  same 
time,  and  the  preparation  of  all  commenced  and  proceeded  to- 
gether, and  all  were  executed  and  completed  substantially  at 
the  same  time,  the  preparation  and  execution  of  all  mast  be 
treated  as  a  simultaneous,  continuous  and  9ingle  act,  and  no 
preference  can  be  rightfully  claimed  under  the  mortgages. 
{Hardware  Co.  v.  Implement  Co.,  ante,  p.  428,  followed.)  Wat- 
kins  National  Bank  v.  Sands 691 

4.  Not  Defeated  —  Oood  Faith.  In  the  deed  of  assignment  the 
conveyance  was  made  in  general  terms,  desCcriptive  of  all  the 
property  of  the  debtor  not  exempt  by  law,  and  it  also  con- 
tained a  provision  for  th^  pro  rata  distribution  of  the  pro- 
ceeds among  all  the  creditors;  and  it  further  provided  that  the 
conveyance  was  made  subject  to  the  mortgages  executed  con- 
temporaneously with  the  deed  of  assignment.  Held,  That  the 
assignment,  having  been  made  in  good  faith,  and  in  terms  so  as 
to  convey  all  the  property  of  the  assignor  for  the  benefit  of 
all  his  creditors,  the  reference  to  the  mortgages,  although  in- 
operative and  void,  is  not  of  itself  sufficient  to  defeat  the  as- 
signment. The  testimony  examined,  and  found  to  be  sufficient 
to  sustain  the  ruling  of  the  court  in  vacating  and  discharging 
an  attachment.    Id 691 

ASSUMPTION  OF  RISE— bke  "RAiiiBOADS,  and  Railroad  Com- 
panies," 11. 

ATTACHMENT: 

1.  Fraudulent  Conveyance — Sufficient  Grounds.  Where  an  insolv- 
ent debtor,  being  pressed  by  his  creditors,  executes  a  chattel 
mortgage  upon  his  personal  property  to  pay  or  secure  for  his 
attorney  $600,  most  of  which  is  in  consideration  of  future  legal 
services,  such  mortgage  is  an  unlawful  withdrawal  of  that  which 
justly  belongs  to  the  bona  fide  creditors  of  the  insolvent  debtor, 
and  operates  to  delay  and  defraud  his  creditors  in  the  collection 
of  their  debts.  The  execution  and  delivery  of  such  a  mortgage 
furnish  sufficient  ground  for  the  issuance  of  an  attachment 
against  him.    Shellabarger  v.  Mottin 461 

2.  By  Chattel  Mortgagor,  A  creditor  holding  a  chattel  mortgage, 
as  security  for  his  debt,  upon  property  belonging  to  the  debtor, 
can  maintain  an  attachment  against  the  same  and  other  prop- 
erty of  the  debtor.    Slate  Bank  v.  Mottin 465 

8.  Partial  Discharge.  But  if  such  a  chattel  mortgage  is  ample  se- 
curity to  pay  the  creditor's  claim  in  full,  together  with  the  in- 
terest and  costs,  the  district  court,  or  judge  thereof,  may,  upon 
proper  application  therefor,  discharge  so  much  of  the  prop- 
erty not  included  in  the  chattel  mortgage  as  is  not  necessary 
to  satisfy  the  claim  of  the  creditor.    Id 466 

4.  Waiver  of  Irregularities.  In  an  action  on  an  account  not  due, 
the  defendants  made  a  general  appearance,  and  filed  a  motion 
to  dissolve  the  attachment,  for  the  reason  that  the  grounds  set 
forth  in  the  affidavit  for  the  attachment  were  false.  This  mo- 
tion was  overruled,  and  the  facts  necessary  to  give  jurisdiction 
in  such  actions  thereby  established.  In  the  motion  to  dissolve 
the  attachment,  no  irregularity  in  the  issue  and  service  of  the 


Digitized  by  LjOOQ iC 


792  SUPREME  COURT  OF  KANSA& 

ATTACHMENT—  Oontinu»d  : 

order  of  attaohment  was  stated  or  insisted  upon.    Held,  That 
all  qoestions  of  irregularity  were  waived.    Hillyer  v.  Biglow. . .  478 

5.  lAens — Priority,  Three  several  orders  of  attaohment  levied  on 
a  stock  of  merchandise  on  the  80th  day  of  October  create  a  lien 
prior  to  and  superior  to  that  of  a  chattel  mortgage  filed  in  the 
office  of  the  register  of  deeds  on  the  1st  day  of  November  of  the 
same  year.    Boot  and  SJioe  Co.  v.  Ware 483 

6.  Sheriff —  Conversion — Reeponsibiliiy,  A  sheriff,  being  in  the  ac- 
tual possession  of  a  stock  of  goods  by  virtue  of  a  levy  made  in 
pursuance  to  three  several  writs  of  attachment  in  his  handSf  is 
not  responsible  to  a  subsequent  chattel  mortgagee  for  conver- 
sion, when  a  receiver  duly  appointed  by  the  court  from  which 
the  orders  of  attachment  issued  takes  exclusive  control  and 
possession  of  the  same,  and  sells  and  receives  the  proceeds. 

Id 488 

7.  Casey  Followed.  The  case  of  Watkins  National  Baiik  v.  Sands^ 
just  decided,  referred  to  and  followed.  The  evidence  in  the 
present  cases  examined,  and  ?ieldj  that  under  such  evidence  the 
decision  of  the  district  court  discharging  the  attachments  must 

be  affirmed.    National  Bank  v.  Sands 596 

8.  Dissolution — Affidavits  a^  Evidence — Notice.  The  defendant  in 
an  attachment  action  moved  to  dissolve  the  attachment  be- 
cause the  grounds  laid  for  the  same  were  untrue,  and  at  the 
same  time  made  and  filed  an  affidavit  alleging  that  the  grounds 
were  untrue,  but  he  did  not  state  in  his  notice  to  plaintiff  that 
affidavits  would  be  used  on  the  hearing  of  the  motion.  At  the 
time  set  for  the  hearing  plaintiff  asked  and  obtained  a  contin- 
uance of  the  hearing  to  enable  him  to  procure  evidence  to  re- 
sist the  motion  and  affidavit  of  defendant.  At  the  final  hearing 
the  affidavit  mentioned  was  admitted  in  evidence  over  the  ob- 
jection of  plaintiff.  Held,  That  the  defendant's  failure  to 
state  in  his  notice  that  affidavits  would  be  used  on  the  hearing 
did  not  render  the  reception  of  the  affidavit  prejudicial  error. 
Drug  Co.  v.  Malm 762 

See  **A88iONMBiiT  FOB  Bbmbfit  of  Obbditobs,*'  4. 

ATTORNEY— 8BB  "Contbaot,"  12. 

ATTORNEY'S  FEE— sbb  ^'Railboads,   and    Ratlboad    Ck>MPA- 

NIB8/>  28. 

B. 
BAILMENT— BBS  "Rbplbvin,"  8. 

BANKS: 
1.  Transfer  to  Avoid  Taxation — Evidence — Finding.  Whether  a 
resolution  of  the  directors  of  a  national  bank  made  on  the 
28th  day  of  February,  declaring  a  dividend  of  $40,000,  payable 
out  of  the  surplus,  to  be  placed  to  the  credit  of  stockholders' 
account,  and  to  remain  as  a  deposit  until  otherwise  ordered,  is 
a  mere  subterfuge  to  avoid  taxation  on  the  Ist  day  of  March 
following,  or  is  made  in  good  faith,  is  a  question  of  fact  to  be 
determined  by  the  trial  court;  and  that  court  having  heard  the 
testimony  of  witnesses  and  made  a  finding  in  favor  of  the  good 
faith  of  the  transaction,  and  there  being  some  evidence  to  sup- 
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port  SQoh  finding)  it  will  not  be  distnrbed  by  this  oonrt.    Pol- 
lard v»  National  Bank 406 

2.  Taxation  of  Banks — Irijunotion,  Where  a  bank,  organized  and 
existing  nnder  the  laws  of  the  state,  having  a  capital  stock  of 
$50,000,  divided  into  600  shares  of  $100  each,  which  are  held 
by  various  individual  stockholders,  makes  a  return  to  the 
proper  assessor,  verified  by  the  oath  of  its  president,  showing 
that  the  bank  is  the  owner  of  stock  in  a  company  or  corpora- 
tion of  the  actual  valne  of  $22,000,  and  thereafter  such  return 
is  properly  filed  in  the  office  of  the  county  clerk,  and  upon  such 
return  taxes  are  assessed  and  levied  against  the  bank,  held,  that 
the  bank  cannot  perpetually  enjoin  the  collection  of  such  taxes 
so  levied  upon  the  stock  returned  by  it,  upon  the  ground  that 
the  capital  stock  of  the  bank  is  held  by  individual  stockholders. 
In  such  a  case,  no  showing  for  equitable  relief  on  the  part  of  the 
bank  is  presented,  as  the  assessment  and  levy  of  the  taxes  com- 
plained of  were  induced  solely  by  the  action  of  the  bank.  Win- 
field  Bank  v.  Nipp 744 

BANKING  BUSINESS  — SEE  "Will." 

BASTARDY : 

Residence  of  Putative  Father.  If  the  putative  father  of  a  bastard 
child  is  a  resident  of  this  state,  the  mother  can  institute  pro- 
ceedings against  him  under  our  statute,  even  if  the  mother 
and  child  are  residents  of  another  state.  Moore  v.  The  State, 
exrel 772 

BILL  OF  EXCEPTIONS— SEE  "Pbaotioe,  Distbiot  Coubt,"  2. 

BILL  OF  PARTIOULA.RS— SEE  "Justices,  and  Justices'  Coubts,*'  8. 

BONA  FIDE  PUROHA.SER— SEE  "Vbndob  and  Vendee." 

BOND— SEE  "Office  and  Ofpioeb,"  3. 

BREACH— SEE  "CoNTBAOT,"  2,  8,  4,  11. 

BRIDGE: 
County  Bridge — Tax — Void  Levy,  The  levy  of  a  1-mill  tax  for 
building  county  bridges,  the  cost  of  which  is  payable  out  of  the 
fund  provided  for  the  current  expenses  of  the  county,  where 
the  levy  for  county  expenses  is  already  up  to  the  limit  allowed 
by  statute,  is  unauthorized  and  void.  A,  T,  db  8.  F,  Rid,  Co,  v. 
ComnCrs  of  Atchison  Co 722 

BURDEN  OP  PROOF— SEE  "Ebbob,"  8;  ** Pleading  and  Pbao- 
tioe," 88. 

C. 

OANOBLLikTION  OF  POLICY- see  "Inbubanoe,"  5. 

CARE  AND  DILIGENCE— SEE  "Damaoes,**  4,5,6,9. 

CARRIER — SEE  "Railboads,  and  Railboad  Companies,"   1,  28, 
29. 
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CASE-MADE  : 

1.  Evidence  —  Certified  Paper  not  a  Part  of  Case-made.  Where  a 
case  is  made  for  the  eupreme  court,  and  snch  case  is  settled 
and  signed  by  the  jndge  of  the  district  conrt,  and  attested  by 
the  clerk  thereof,  and  attached  to  such  case  is  a  paper  contain- 
ing what  purports  to  be  the  evidence  introdaoed  on  the  trial 
in  the  district  court,  and  it  is  certified  to  be  snch  by  the  official 
stenographer  of  the  coart,  and  snch  evidence  is  not  otherwise 
identified  or  authenticated,  held,  that  it  cannot  be  considered 

as  any  part  of  the  case-made.    Mullaney  v.  Humes 99 

2.  Review — Evidence  not  Duly  in  Record.  Evidence  purporting  to 
have  been  given  on  the  trial  of  a  case,  and  certified  to  by  the 
official  stenographer  and  by  the  clerk  of  the  district  court  to 
be  true  and  correct,  and  attached  to  a  transcript  brought  to 
the  supreme  court,  forms  no  part  of  the  record,  and  cannot  be 
considered  unless  it  is  preserved  either  by  a  bill  of  exceptions 

or  case-made.    Hopkins  v.  Hopkins 103 
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CATTLE-GUARDS— BSB   <*R^ilboad8,  and    lUiiiBOAD    Compan- 
me,"  19. 

CHATTEL  MORTGAGE: 

1.  Lden — Prioriiy,  Where  a  mortgagee  obtains  possession  of  the 
morgaged  chattels  before  any  lien  or  other  right  attaches,  his 
title  nnder  the  mortgage  is  good  against  eyerybody,  if  it  was 
preyionsly  yalid  between  the  original  parties  to  the  mortgage. 
The  purchaser  of  a  note  secured  by  a  snbseqnent  mortgage 
npon  the  same  property,  taken  by  the  mortgagee  with  notice  of 
the  prior  mortgage,  is  bound  to  take  notice  of  the  possession  of 
the  first  mortgagee,  acquired  preyious  to  such  purchase.  Qag- 
non  V,  Brown 83 

2.  Assignment  for  Ben^t  of  Creditors  —  Preferences,  A  debtor  in 
failing  circumstances,  engaged  in  making  a  general  assign- 
ment of  his  property  for  the  benefit  of  all  his  creditors,  can- 
not at  the  same  time  make  yalid  preferences  of  certain  of  his 
creditors,  by  chattel  mortgages  or  otherwise.     Hardioare  Co. 

V,  Implement  Co 423 

8.  Certain  Creditors  not  Entitled  to  Preference.  Where  an  insoly- 
ent  debtor  commences  the  preparation  of  chattel  mortgagee 
to  prefer  certain  creditors,  but  while  writing  such  chattel 
mortgages,  and  before  the  execution  of  the  same,  determines 
to  make  a  general  assignment  of  ail  his  property  for  the  bene- 
fit of  bis  creditors  and  selects  his  assignee  therefor,  and  then 
proceeds  to  execute  his  chattel  mortgages  to  prefer  certain 
creditors,  and  at  once  completes  his  deed  of  assignment  in  ac- 
cordance with  his  preyious  resolution,  the  making  of  the  chat- 
tel mortgages  and  the  execution  of  the  deed  of  assignment  will 
all  be  treated  as  a  simultaneous  or  continuous  act,  and  the  cred- 
itors named  in  the  chattel  mortgages  will  not  be  entitled  to  any 
preference.  The  case  of  Bail^  v,  ManufaetuAng  Co.,  82  Kas. 
78,  referred  to  and  commented  on.    Id ^ 
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4.  Fraudulent  Conveyance  —  Attachment  —  SuJUflcient  Orounds. 
Where  an  insolvent  debtoT,  being  pressed  by  his  creditors, 
ezeontes  a  chattel  mortgage  upon  his  personal  property  to  pay 
or  secure  for  his  attorney  $500,  most  of  which  is  in  considera- 
tion of  f ntnre  legal  services,  sach  mortgage  is  an  anlawf nl  with 
drawal  of  that  which  justly  belongs  to  the  bona  fide  creditors  of 
the  insolvent  debtor,  and  operates  to  delay  and  defraad  his 
creditors  in  the  collection  of  their  debts.  The  execution  and 
delivery  of  such  a  mortgage  furnish  sufficient  ground  for  the 
issuance  of  an  attachment  against  him.    Shellabarger  v,  Mottin^  451 

5.  Attachment  by  Chattel  Mortgagee,  A  creditor  holding  a  chattel 
mortgage,  as  security  for  his  debt,  upon  property  belonging  to 
the  debtor,  can  maintain  an  attachment  against  the  same  and 
other  property  of  the  debtor.    State  Bank  v.  Mottin 455 

6.  ParticU  Discharge.  But  if  such  a  chattel  mortgage  is  ample  se- 
curity to  pay  the  creditor's  daim  in  full,  together  with  the  in- 
terest and  costs,  the  district  court,  or  judge  thereof,  may,  upon 
proper  application  therefor,  discharge  so  much  of  the  prop- 
erty not  included  in  the  chattel  mortgage  as  is  not  necessary 

to  satisfy  the  claim  of  the  creditor.     Id 455 

7.  Mortga^feCy  Deeming  Himself  Insecure,  Where  a  chattel  mort- 
gage is  given  to  secure  a  debt,  and  the  mortgagor  is  to  retain 
the  possession  of  the  property  until  default  shall  be  made  in 
the  payment  of  the  debt  or  until  the  mortgagee  shall  deem 
himself  insecure,  the  mortgagee  may  afterward  take  the  pos- 
session of  the  mortgaged  property  whenever  default  shall  be 
made  in  the  payment  of  the  mortgage  debt,  or  when  the  mort- 
gagee shall  deem  himself  insecure.    Jones  v.  Annis 478 

8.  Replevin  —  Cattle,  not  Covered  by  Mortgage.  And  when  the 
mortgagee  takes  the  possession  of  the  mortgaged  property  for 
the  above  reasons,  which  property  consists  of  10  head  of  cattle, 
and  through  a  mistake  takes  two  head  of  cattle  not  covered  by 
the  mortgage  instead  of  two  of  the  mortgaged  cattle,  and  the 
mortgagor  replevies  the  cattle,  Jield,  that  the  mortgagor  can 
maintain  the  action  only  for  the  two  cattle  not  covered  by  the 
mortgage.     Id 478,  479 

9.  Measure  of  Recovery.  Where  the  mortgagee  while  in  the  pos- 
session of  the  cattle  disposes  of  two  head  thereof,  held,  that  the 
plaintiff  in  the  replevin  action  cannot  recover  a  judgment  ab- 
solutely for  the  value  of  these  two  head  of  cattle  as  damages, 
but  he  is  entitled  only  to  have  their  price  or  value  deducted 
from  the  amount  of  the  mortgage  debt  still  remaining  due  and 
unpaid.    Id 479 

10.  Trover  and  Conversion — Recovery — Evidence.  In  an  action 
against  a  sheriff  by  a  chattel  mortgagee,  the  lien  of  whose 
mortgage  is  subordinate  to  a  first  mortgage  and  the  levy  of 
three  several  orders  of  attachment,  to  recover  the  amount  of 
his  mortgage  because  of  the  conversion  of  the  property,  it  is 
necessary  that  a  wrongful  taking,  or  a  taking  made  wrongful 
by  subsequent  conduct,  or  a  conversion,  be  established  by  the 
evidence.    Boot  and  Shoe  Co.  v.  Ware 488 

11.  Ldens — Priority.  Three  several  orders  of  attachment  levied  on 
a  stock  of  merchandise  on  the  80th  day  of  October  create  a  lien 
prior  to  and  superior  to  that  of  a  chattel  mortgage  filed  in  the 

61  —  47  KAS. 
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office  of  the  register  of  deeda  on  the  let  day  of  Noyember  of  the 
same  year.    Id 483 

12.  Sheriff" —  Conversion — Responsibility.  A  sheriff,  being  in  the  ac- 
tual possession  of  a  stock  of  goods'  by  virtne  of  a  levy  made  in 
pnrsnanoe  to  three  several  writs  of  attachment  in  his  hands,  is 
not  responsible  to  a  subsequent  chattel  mortgagee  for  conver- 
sion, when  a  receiver  duly  appointed  by  the  court  from  which 
the  orders  of  attachment  issued  takes  exclusive  control  and 
possession  of  the  same,  and  sells  and  receives  the  proceeds. 

Id 483 

13.  When  Fraudulent — Retention  of  Property  by  Mortgagor.  When, 
by  the  terms  of  two  chattel  mortgages,  no  power  of  sale  is  given 
to  the  mortgagor  of  certain  live  stock,  but  the  mortgagor,  with 
the  knowledge  and  acquiescence  of  the  mortgagees,  makes  sales 
of  portions  of  the  live  stock,  and  buys  other  live  stock  and  min- 
gles it  with  the  mortgaged  stock,  makes  weekly  shipments,  and 
buys  and  sells  and  adds  to  and  takes  from  the  live  stock  origi- 
nally mortgaged,  until,  after  the  lapse  of  a  few  months,  the 
identity  of  the  particular  live  stock  mortgaged  is  lost,  and  the 
mortgagor  cannot  identify  it;  and  the  mortgagor  uses,  con- 
trols, buys,  and  sells,  and  in  all  other  respects  treats  the  live 
stock  as  his  own,  and  as  if  no  mortgage  existed,  and  applies 
the  proceeds  of  the  sales  made  at  his  own  discretion,  and  does 
not  render  an  account  to  the  mortgagees  of  the  amount  or  dis- 
position of  the  proceeds  of  stated  sales,  such  mortgages  are,  as 
a  matter  of  law,  fraudulent  and  void  as  to  other  creditors  of  the 
mortgagor.     Brown  v.  Barber 527 

14.  Promissory  Note — Rights  of  Surety — Lien.  The  surety  on  a 
promissory  note  given  for  the  purchase  of  personal  property, 
to  whom  the  property  was  delivered  by  the  maker,  has  a  right 
to  retain  the  possession  of  said  property  against  a  chattel 
mortgagee,  to  whom  the  maker  of  said  note  executed  a  chattel 
mortgage  while  in  temporary  possession  of  the  property  by 
permission  of  the  pledgee.     Clare  v.  Agerter 604 

See"EviDBNOE,"  6. 

CITIES : 

1.  Contract — Against  Public  Policy.  Where  the  general  public 
has  an  interest  in  the  location  of  a  public  office,  like  that  of  a 
post  office  in  a  city,  a  contract  to  induce  the  retention  of  the 
post  office  at  a  given  point,  thereby  restricting  its  location  in 
the  city  to  one  place  only,  for  individual  benefit  or  personal 
gain,  is  against  public  policy,  and  not  enforceable.    Woodman 

V.  Innes 26 

2.  Childy  Injured  —  Company  not  Liable  for  Damxiges.  Where  a 
railroad  company  stops  its  train  not  to  exceed  a  minute,  as  it 
approaches  a  railroad  crossing  within  the  limits  of  an  incor- 
porated city,  and  while  its  cars  are  standing  over  a  street  oroes- 
ing  a  child  seven  years  of  age,  on  his  way  home  from  schoolf 
attempts  to  take  hold  of  the  brake  ladder  on  a  freight  car  in 
the  train,  for  the  purpose  of  climbing  over  the  oar,  and  the 
train  starts  just  as  he  makes  the  effort  to  get  onto  the  oar,  and 
jerks  him  off,  so  that  he  falls  under  the  wheels  and  is  rtm  over 
and  injured,  and  the  train-men  have  no  knowledge  of  the  at- 
tempt upon  the  part  of  the  boy  to  board  the  train,  Jteld^  that 
the  company  is  not  guilty  of  such  negligence  toward  the  boy 
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as  to  render  it  liable  for  damag^es  on  aooonnt  of  snob  injury. 

A,  T.  db  S.  F.  Rid,  Co,  v.  Plaskett 107 

3.  Accident  at  Railroad  Crossing  —  Company,  not  NegligenL  As  it 
approached  the  crossing  of  another  railroad  in  a  city  of  5,000 
inhabitants,  a  freight  train  stopped  not  to  exceed  a  minnte, 
so  as  to  block  one  of  the  principal  streets  of  the  city  near  a 
pablic-sohool  building.  A  boy  seven  years  old  tried  to  climb 
over  the  oars.  He  was  not  seen  by  the  train-men.  The  train 
started,  and  he  was  thrown  off  and  injured.  The  jury  found 
that  the  company  was  negligent,  in  that  the  train  men  knew 
that  the  crossing  was  frequented  by  children,  and  were  not  on 
the  lookout.    Held,  That  there  was  no  evidence  of  negligence 

on  the  part  of  the  company.    Id 112 

4.  Voters — Registration — Compliance  with  Imw,  A  slight  depart- 
ure from  some  directory  provision  of  the  act  relating  to  the 
registration  of  voters  in  cities,  without  any  fraudulent  intent 
on  the  part  of  the  officer,  and  which  in  its  nature  and  effect 
cannot  injure  anyone  or  operate  to  interfere  with  or  defeat 
the  purpose  of  the  act,  is  not  punishable  as  a  felony,  or  within 
the  penalty  described  in  §  15  of  the  act.     The  State  v.  Bush . . . .  201 

5.  Sectarian  Colleges —  Void  Taac,  There  is  no  power  in  the  offi- 
cers of  a  city  to  subscribe  public  money  in  aid  of  private,  sec- 
tarian colleges,  and  a  tax  levied  on  property  within  the  city 
for  that  purpose  is  void.  A,  T,  db  8,  F,  Rid,  Co.  v.  City  of  Atchi- 
son,    712 

6.  Illegal  Tax  —  Involuntary  Payment — Recovery,  K,  P,  Rly,  Co, 
V,  Comm'rs  of  WyandotU  Co.,  16  Eas.  587,  and  A,  T.  db  8,  F,  Rid, 
Co,  V,  Comm^rs  of  Atchison  Co.,  infra,  foUowed,  holding  that  a 
portion  of  the  illegal  tax  was  paid  by  plaintiff  under  such 
circumstances  as  to  be  an  involuntary  payment,  which  may  be 
recovered  back.    Id 712 

7.  Disorderly  Conduct — Complaint,  A  complaint  charging  that 
H.,  on  the  6th  day  of  July,  1889,  at  the  city  of  Topeka,  county  of 
Shawnee  and  state  of  Kansas,  unlawfully  and  willfully  disturbed 
the  peace  and  quiet  of  the  city  of  Topeka,  by  the  use  of  loud, 
profane  and  indecent  language,  states  an  offense  under  §22 
of  ordinance  861  of  said  city.  The  evidence  examined,  and  held 
sufficient  to  support  a  finding  by  the  jury  that  the  peace  of 
the  city  was  disturbed  by  the  defendant  as  alleged.  City  of 
Topeka  v,  Heitman 789 

8.  Instructions  —  Exception^  General  and  Indefinite,  The  exception 
to  the  last  instruction  given  by  the  court  to  the  jury  is  too  gen- 
eral and  indefinite  to  save  any  objection  to  the  instruction,  ex- 
cept the  usual  one  that  it  does  not  correctly  state  the  law  of 
the  case.  It  is  not  sufficiently  specific  and  certain  to  save  the 
question  whether  or  not  the  giving  of  the  instruction  after  the 
jury  had  partially  considered  the  case  is  error.    Id 789 

CIVIL  CODE,  CONSTRUED: 

\  10 — form  of  action 379 

>  16,  subdiv.  2 — certain  actions  to  be  brought  within  five  years,    60 

j  16,  subdiv.  4— action  within  16  years 60 

f  17 — legal  disability  to  bring  action 60 

1 18,  subdiv.  8 — certain  actions  to  be  brought  within  two  years,  826 
\  21 — limitation  of  action — absconding 326,  327 
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CIVIL  CODE  CONSTRUED  — Continued: 

§  36 — joinder  of  plaintiffs 874 

^  37 — parties  plaintiff  or  defendant 374 

^  59 — sammons-^prfeoipe 291 

§§  72,  73— notice  by  publication- affidavit 313 

^  74— publication — paper 315 

1 83— joinder  of  actions 374,  380 

§  89— demurrer  by  defendant 373,  374 

§  91— waiver  by  defendant 377,  380 

§  92 — misjoinder — new  petition 375,  380 

b  139 — amendment  at  any  time 611,  750 

"^  165— liability  of  sheriff,  how  fixed 35 

167— liability— bail 35 

176,  177— replevin-delivery 189 

184,  186 — replevin — trial — judgment 371 

275 — trial — order  of  procedure 433 

806 — new  trial — causes 315 

308 — application  for  new  trial— time 762 

810— petition  for  new  trial , 314,  315 

396 — judgment — parties 379 

623 — offer  to  compromise — costs 574 

628 — offer  to  confess  judgment 574 

684 — notice  of  motion 763 

642o — jurisdiction  of  supreme  court 30,    33 

661,  662 — stay — judgment — undertaking 35 

666 — limitation — reversing — vacating  judgment 449 

676 — vacating  judgment — limitation — time 515 

601,  602 — pay  for  improvements — tax  title. 70 

629— power  of  court 836 

724 — qualifications  of  surety 616 

CRIMINAL  CODE,  CONSTRUED: 

§  69— information,  when  filed 510 

1 72 — amendment  of  information 162 

g  236— charge  to  jury,  to  be  in  writing 142 

§  326 — costs — payment  by  prosecutor 769,  770 

COAL  DUST: 

1.  Explosive  Element — Judicial  Notice,  In  an  action  to  recover 
for  injuries  resulting  from  a  colliery  explosion,  the  court  will 
not  take  judicial  notice  that  dry,  fine  coal  dust  is  a  dangerous 
and  explosive  element  in  a  coal  mine.     Coal  Co,  %.  Wilson 460 

2.  Negligence  —  Incompetent  Evidence,  Where  the  negligence  al- 
leged was  that  the  defendant  company  permitted  the  aocnmu- 
lation  of  inflammable,  combustible  and  explosive  coal  dust  in 
the  mine,  and  failed  to  remove  or  sprinkle  the  same,  proof  that 
the  mine  was  improperly  laid  out  and  constructed,  or  that 
proper  doors  or  brattices  were  not  supplied,  is  incompetent 
and  inadmissible.    Id 460 

COLLATERAL  ATTACK— seb  "Justiobs,  and  Justices'  Coubts," 
9;  "Pleading  and  Pbaotioe,"  11,  12,  18,  21. 

COLLEGE : 

Agreement^  Construed — Building  of  College^  not  Ultra  Vires,  The 
instrument  sued  on  in  this  case  construed,  in  the  light  of  the 
whole  record,  to  import  an  undertaking  between  the  plaintiff 
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and  defendant.  Also  heldy  that,  under  the  decisions  of  this 
court,  the  building  of  the  college  referred  to  in  this  case  was 
not  ultra  vires,     Pulton  v.  Land  Co 621 

COMPARISON  OF  SIGNATURES— sbe  "Cbiminal  Law,»»  17. 

COMPENSATION— SEE  "State  Aobnt." 

COMPLAINING  WITNESS— see  "Cbiminal  Law,"  27. 

COMPUTATION  OF  TIME— see  "Statute,"  1. 

CONCEALMENT— SEE  "Fbaud,"  4,  5. 

CONNECTING    LINES  — bee   ''Railboads,  and    Railboad   Com- 
panies," 28,  29. 

CONSIDERATION— BEE  "Pbomissoby  Note,"  2. 

CONSTITUTION  OF  KANSAS,  CITED: 

Bill  of  rights,  J 10 — no  person  shall  be  a  witness  against  him- 
self    787 

Art.  2,  1 3 — general  ^aw  —  in  force  when  published 159 

Art.  2,  1 16  —  bill  —  only  one  subject  in  title 90,  94,     96 

Art.  2,  I  20  —  enacting  clause  of  all  laws 168,  169 

Art.  2,  'i  21 — county  tribunals  — local  legislation 286 

Art.  2,  §  24  —  state     treasury  —  drawing     money  —  appropria- 
tion  120,  122,  123,  124 

Art.  3,  J  8  —  probate  court  —  jurisdiction 66,  419 

Art.  6,  §  3  —  proceeds  of  school  lands 563 

Art.  9,  1 1 — new  counties  —  organization 48,  49,  263 

Art.  12,  J  4 — corporation  —  right-of-way — compensation 193 

Art.  15,  §  9  —  homestead  exemption 411,  682 

CONSTITUTIONAL   LAW: 

1.  Valid  Statute.  The  act  entitled  "An  act  to  legalize  a  certain 
election  in  Cheyenne  county,  and  to  declare  the  town  of  St. 
Francis  the  permanent  county-seat  of  said  county,"  approved 
February  5, 1891,  is  constitutional  and  valid.     The  Staler  ex  reLy 

V.  Burton 44 

2.  Anti' Trust  Law  —  Valid  Statute.  The  provisions  of  the  "anti- 
trust law,"  being  chapter  267  of  the  Laws  of  1889,  so  far  as  they 
relate  to  the  business  of  insurance,  are  covered  by  the  title  of 
the  act,  and  are  therefore  valid.     In  re  Pinkney,  Petitioner 89 

t 

3.  Laws  —  Enactment  All  laws  shall  be  enacted  by  bill.  (Const., 
art.  2,  J  20.)     In  re  SwartZy  Petitioner 157 

4.  Publication,  Laws  of  a  general  nature  are  not  in  force  until 
after  publication  thereof.  (Const.,  art.  2,  J  9.)     Id 167 

5.  Costs  in  Criminal  Cases  —  Liability  of  Complaining  Witness  — 
Constitutional  Law,  Section  326  of  the  criminal  code,  which 
provides  that  a  prosecuting  witness  may  be  committed  for  his 
failure  to  pay  costs  when  the  jury  find  the  defendant  not  guilty, 
and  also  find  that  the  prosecution  was  instituted  from  mali- 
cious motives  and  without  probable  cause,  is  not  unconstitu- 
tional. {In  re  Ebenhacky  17  Kas.  618,  followed.)  In  re  Lowe, 
Appellant 769 
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CONSTRUCTION  OF  DEED— see  * *0oirv»TAWO«,"  4. 
CONSTRUCTIVE      CONTEMPT  —  sisk     "Pbaotioe,      Distbiot 

OOUBT,"  6. 

CONTEMPT  OF  COURT: 
8ummary  PunishmerU,    When  the  contempt  sought  to  be  pun- 
ished is  oommitted  in  facie  curuxy  the  punishment  is  summary, 
and  generally  immediately  follows  its  commission.   {The  StcU9 

V.  Henthom,  46  Kas.  618.)     In  re  Noonan,  Petitioner. 771 

See  *'CBiicurAii  Law,**  24,  28. 

CONTINUANCE— SBB   **Ebbob,"    9;    "Justiobs,    ahd    Justiobs' 

CODBTS,"    1. 

CONTRACT : 

1.  Carrier — Injuries  to  Stock — Notice  of  Claim.  A  contract  be- 
tween a  railroad  company  and  a  shipper  of  stock  stipulated 
that,  as  a  condition  precedent  to  his  right  to  recover  damages 
for  any  loss  or  injary  to  such  stock,  he  should  give  notice  in 
writing  to  some  officer  of  the  railroad  company,  or  its  nearest 
station  agent,  before  the  removal  of  such  stock  from  the  place 
of  delivery.  In  an  action  to  recover  damages  for  injuries  to 
such  stock  while  en  rotUe,  where  the  condition  of  the  stock  was 
made  known  to  the  station  agent  of  the  railroad  company  at 
the  place  of  destination,  and  such  agent  consented  to  the  re- 
moval of  the  stock  from  the  oar,  and  had  an  opportunity  to 
examine  and  inspect  the  animals  after  such  removal  and  be- 
fore they  had  mingled  with  other  stock  or  been  removed  from 
the  place  of  destination,  and  a  written  notice  for  damages  was 
transmitted  to  the  claim  agent  of  the  railroad  company  within 
four  days  after  the  removal  of  the  stock  from  the  car;  and  10 
days  thereafter,  upon  the  death  of  one  of  the  animals,  a  subse- 
quent notice  for  damages  was  given  to  the  railroad  company: 
Held,  That  there  had  been  a  substantial  compliance  with  the 
contract,  upon  the  part  of  the  shipper.     A,  T.  db  8,  F.  Rid,  Co. 

V,  Temple 7 

2.  Warranty — Breach — Damages.  In  an  action  for  damages  for 
a  breach  of  warranty  concerning  the  quality  of  certain  paint, 
probable  or  future  damages,  which  are  not  certain,  fixed,  or 
liquidated,  cannot  be  allowed.    Paint  Co.  v.  QUmer 15 

8.  Nominal  Damages.  If  there  is  a  breach  of  warranty  in  the  sale 
of  personal  property  on  the  part  of  the  seller,  the  right  of  nom- 
inal damages  exists  at  once  in  favor  of  the  purchaser.    Id.. . .      15 

4.  Elements  of  Damages.  If  a  breach  of  warranty  on  the  part  of 
the  seller  in  the  sale  of  paint,  or  any  similar  article  of  use,  has 
involved  the  purchaser  in  a  legal  liability  to  pay  money,  or  to 
incur  expense  to  other  parties  for  whom  he  did  work  with  the 
paint  or  other  article,  to  relieve  himself  against  the  effects  of 
the  bad  quality  of  the  paint  or  other  article,  such  liability  or 
expense,  if  certain,  fixed,  or  liquidated,  whether  paid  or  not, 
constitutes  an  element  of  damages  for  which  the  defendant  is 
entitled  to  recover.     Id 15 

5.  Against  Public  Policy.  Where  the  general  public  has  an  inter- 
est in  the  location  of  a  public  office,  like  that  of  a  post  office 
in  a  city,  a  contract  to  induce  the  retention  of  the  post  office 
at  a  given  point,  thereby  restricting  its  location  in  the  city  to 
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one  plaoe  only,  for  indiyidnal  benefit  or  personal  gain,  is  against 
pnblio  policy,  and  not  enforceable.     Woodman  v.  Innes 26 

6.  Sale  of  Land — Title — Implied  Warranty,  In  every  contract 
for  the  sale  of  land  there  is  always  an  implied  warranty  by  the 
▼endor  that  he  has  good  title,  unless  snch  warranty  be  expressly 
excluded  by  the  terms  of  the  contract.  The  implied  warranty 
exists  so  long  as  the  contract  remains  executory,  t.  e.,  until  the 
deed  is  given.    Durham  v.  Hadley. 78 

7.  Title,  Clouded— Purohaaery  When  not  Compelled  to  Pay,  Where 
a  purchaser  enters  into  a  written  agreement  with  the  alleged 
owner  of  certain  land  to  purchase  the  same  upon  installments, 
and  the  purchaser  afterward  discovers  that  the  title  is  clouded 
upon  the  records  by  an  apparent  incumbrance  in  such  a  man- 
ner as  to  affect  the  value  of  the  property,  and  to  interfere  with 
the  sale  of  the  land  to  a  reasonable  purchaser,  such  a  purchaser 
is  not  compelled  to  complete  the  payments  upon  his  contract 
and  trust  to  future  litigation  to  clear  or  quiet  the  title,    id . .  78,     74 

8.  Agreement — Statute  of  Frauds.  An  agreement  to  render  serv- 
ices as  a  servant  girl  for  another  for  $100  per  year,  the  services 
to  commence  at  the  date  of  such  agreement,  is  not  within  the 
Atatute  of  frauds,  (§6,  oh.  48,  ^  8166,  Gen.  Stat,  of  1889,)  as  the 
agreement  might  have  been  performed  within  one  year.    Aiken 

tj.  Nogle 96 

9.  Payment  for  Services,  Where  services  have  been  actually  ren- 
dered to  another  under  a  verbal  agreement,  not  binding  upon 
the  parties  on  account  of  the  provision  of  §6,  oh.  48,  requiring 
the  agreement  to  be  in  writing  if  not  to  be  performed  within 
one  year,  the  party  benefited  thereby  may  be  compelled  to  pay 

for  the  same.    Id 96 

10.  County  Board  —  Void  Contract  Where  a  contract  is  entered 
into  between  two  members  of  the  board  of  county  commis- 
sioners on  the  one  side  and  an  individual  on  the  other  side, 
outside  of  their  county  and  without  any  previous  authority 
having  been  given  by  the  board,  and  such  contract  has  never 
been  ratified  by  the  board,  held,  that  it  is  void.  Comm'rs  of 
Hamilton  Co,  v,  Webb 104 

1 1.  Breach — Liquidated  Damages  —  Penalty,  Kemper  and  Condon 
entered  into  a  written  contract  whereby  Condon  agreed  to  build 
a  wall,  etc.,  or  else  at  his  election  to  remove  a  certain  house 
three  feet,  and  put  it  in  as  good  condition  as  it  was  before; 
and  in  such  contract  the  parties  further  stipulated  as  follows: 
'*It  is  mutually  agreed  between  said  parties  that  a  failure  on 
the  part  of  said  Condon  to  perform  these  obligations  shall  en- 
title said  Kemper  to  recover  from  him  the  sum  of  $500  as  liqui- 
dated and  ascertained  damages  for  the  breach  of  this  contract.** 
Condon  elected  not  to  build  the  wall,  etc.,  and  afterward  failed 
to  remove  the  house.  The  cost  of  removing  the  house  and 
putting  it  in  as  good  condition  as  it  was  before  would  not  have 
exceeded  $100.  Held,  That  when  the  parties  made  the  contract 
and  stipulated  for  damages  in  case  of  breach,  fixing  the  amount 
at  $500,  they  could  not  have  had  in  contemplation  actual  com- 
pensatory damages,  and  therefore  held,  that  the  sum  of  $500, 
mentioned  in  such  contract  as  liquidated  and  ascertained 
damages,  must  be  treated  as  a  penalty  and  not  as  liquidated 
damages.     Condon  v,  Kemper 126 
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12.  County  Board — Void  Cfontrctet  urith  Attorneys,  A  contraot  made 
by  the  board  of  oonnty  oommissioners,  for  the  oounty,  with 
attorneys  at  law,  for  their  services  as  snoh,  which  services  are 
such  as  the  law  requires  the  ooonty  attorney  to  perform,  is 
ultra  vires  and  void.     Waters  v.  Trovillo 197 

13.  Written  Memorandum,  not  Enforced.  If  the  owner  of  land 
signs  a  writing  or  memorandnm,  wholly  executory,  agreeing 
to  convey  the  land  therein  named  to  W.,  Who  does  not  sign  by 
himself  or  agent,  and  W.  does  not  take  possession  of  the  land, 
or  in  any  other  way  make  part  performance,  W.  ccmnot  be 
charged  in  an  action  npon  the  writing  or  memorandum  which 

he  has  not  signed.     Outhrie  v,  Anderson 383 

14.  Part  Performance,  Insufficient  The  mere  payment  of  a  small 
part  of  the  purchase- money  by  an  alleged  purchaser  to  the 
owner  thereof  is  not  a  sufficient  part  performance  to  take  the 
case  out  of  the  statute  of  frauds.     Id 383 

15.  Alleged  Purchaser,  not  CJiarged,  Although  a  written  memoran- 
dum concerning  the  sale  of  real  estate,  signed  by  the  owners 
thereof,  is  wholly  in  the  handwriting  of  an  alleged  purchaser, 
and  his  name  is  introduced  in  the  body  of  the  instrument  as 
one  of  the  terms  or  a  part  thereof,  yet  if  he  nowhere  signs  the 
same  by  himself  or  agent,  the  memorandum  is  not  sufficient  to 
satisfy  the  statute  of  frauds,  so  that  he  can  be  charged  thereby. 

Id 383 

16.  Partnership  —  Contra/it  by  Surviving  Partner  to  Pay  Firm  Debts, 
A  contract  made  between  a  surviving  partner,  the  widow  of  a 
deceased  partner,  who  left  minor  children,  and  a  part  of  the 
individual  creditors  of  the  deceased  partner,  that  the  surviving 
partner  should  pay  a  proportionate  share  of  the  individual  in- 
debtedness of  the  deceased  partner,  and  retain  all  the  partner- 
ship property,  is  against  public  policy,  and  is  illegal  and  void. 
Cox  V,  Orubb 435 

17.  Void  Contraot  A  promise  made  by  the  surviving  partner  to 
a  creditor  of  the  deceased  partner,  in  pursuance  of  such  an 
agreement,  to  pay  such  creditor  a  proportionate  share  of  the 
individual  debt,  is  illegal  and  void.     Id. 435 

18.  Personal  Property,  Affiled  to  Realty — Status,  In  the  sale  of 
personal  property  that  is  to  be  affixed  to  realty,  the  contract- 
ing parties  at  the  time  of  the  sale  have  the  power,  as  between 
themselves,  at  least,  to  fix  the  status  of  such  property,  and  to 
say  whether,  when  affixed  to  the  realty  of  the  vendee,  it  shall 
remain  personal  property  or  become  a  part  of  such  realty. 
Marshall  v.  Bacheldor 442 

19.  Homestead — Not  an  Improvement  By  the  express  terms  of 
the  contract  of  sale  of  the  property  for  which  the  debt  sought 
to  be  enjoined  in  this  case  was  created,  the  ownership  and  pos- 
session of  the  property  sold  was  to  remain  in  H.  until  the  price 
was  paid.  Held,  That  under  such  contract,  as  between  H.  and 
B.,  the  property  sold,  though  it  subsequently  became  affixed 
to  the  homestead  of  B.,  remained  personal  property,  and  did 
not  constitute  an  improvement  upon  the  homestead ;  and  the 
latter  was  exempt  from  sale  to  pay  the  debt  contracted  therefor. 

Id 442 
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20.  State  Agent — Compensation — No  Appropriation — Mandamus. 
In  the  absence  of  any  speoifio  appropriation  by  the  legislature 
to  pay  for  the  seryicee  of  a  state  9gent  appointed  under  the 
provisions  of  chapter  176,  Laws  of  1877,  (1[T[  6982-5986,  Gen. 
Stat,  of  1889,)  the  supreme  court  will  not  compel,  by  manda- 
mtts  or  otherwise,  the  governor,  auditor  and  attorney  general 
to  enter  into  or  execute  any  contract  with  such  agent  for  his 
compensation.     The  State^  ex  rei.,  v,  Humphrey 561 

21.  Agreement,  Construed — Building  of  College,  not  Ultra  Vires.  The 
instrument  sued  on  in  this  case  construed,  in  the  light  of  the 
whole  record,  to  import  an  undertaking  between  the  plaintiff 
and  defendant.  Also  held,  that,  under  the  decisions  of  this 
court,  the  building  of  the  college  referred  to  in  this  case  was 
not  ultra  vires,    Fulton  v.  Land  Co 621 

22.  Vendor  and  Vendee  —  Real-Estate  Contract,  Construed  —  Time, 
not  of  its  Essence.  L.  and  T.  sold  certain  real  estate  to  B.  and 
others,  and  gave  to  B.  a  bond  to  convey  the  title  to  B.  upon 
certain  terms  and  conditions.  The  full  purchase- price  of  the 
property  as  shown  by  the  bond  was  as  follows:  "$7,000,  to  be 
paid  as  follows:  $1,000  cash  in  hand,  and  one  note  for  $1,000, 
due  in  80  days  from  date  hereof;  and  one  note  for  $2,500, 
due  on  or  before  six  months  from  the  date  hereof;  and  one 
note  for  $2,500  due  on  or  before  12  months  from  date  hereof;*' 
and  the  bond  provides  as  follows:  "If  said  parties  of  the  first 
part  [the  vendors]  shall,  on  or  before  the  15th  day  of  August, 
1887,  and  upon  full  payment  of  said  sum  and  sums  of  money, 
execute  and  deliver  a  deed  of  conveyance  for  the  property  to 
B.,  then  the  bond  shall  be  void,"  etc  The  above  "sums  of 
money,"  except  about  $875.75  thereof,  due  on  the  last  note, 
were  paid,  substantially,  but  not  strictly  as  to  time,  in  accord- 
ance with  the  terms  of  the  contract,  and  L.  and  T.  on  their  part, 
on  or  about  February  15,  1888,  executed  deeds  of  conveyance 
for  all  the  property,  and  all  the  deeds  were  accepted  except 
one  for  a  small  portion  of  the  property ;  and  the  vendees  failed 
and  refused  to  accept  that  deed  or  to  pay  the  remainder  of  the 
purchase- price  due  for  the  property.  Held,  That  time  was  not 
of  the  essence  of  the  contract  on  either  side,  and  that  L.  and  T. 
may  maintain  the  action  for  the  remainder  due  on  the  last 
note  given  by  B.  and  others.     Bell  v.  Long 647 

23.  Construction  of  Deed — Agreement  to  Reconvey.  8.  and  wife  exe- 
cuted an  instrument  in  the  form  of  a  warranty  deed,  for  the 
conveyance  of  land  to  B.,  C,  and  B.  At  the  time  B.,  C.  and  B. 
entered  into  an  agreement  with  S.  and  wife  to  reconvey  the 
land  described  in  said  deed  to  S.  and  wife  at  the  end  of  a  year, 
upon  the  payment  by  8.  and  wife  of  a  sum  of  money  therein 
named  to  B.,  C,  and  B.,  with  a  stipulation  that  8.  and  wife  are 
to  occupy  the  land  in  the  meantime  as  tenants  of  B.,  C.  and  B. 
under  the  deed.  8.  and  wife  did  not  pay,  but  surrendered  the 
premises  to  B.,  C,  and  B.  Held,  That  in  view  of  the  treatment 
accorded  said  instruments  by  the  parties,  they  constituted  a 
deed  from  8.  and  wife  to  B.,  C,  and  B.,  and  a  contract  to  re- 
convey from  B.,  0.  and  B.  to  8.  and  wife,  upon  the  payment  of 
the  sum  of  money  named  in  said  contract  by  8.  and  wife  to  B., 
C,  and  B.  The  record  in  this  case  examined,  and  held,  that  it 
discloses  evidence  to  sustain  the  finding  of  the  district  court, 
and  therefore  this  court  will  not  reverse  the  action  of  said 
court.     Osborne  v.  Schoonmaker 667 
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24.  Carriers — Live-Stock  Shipments — Connecting  Lines.  Where  a 
railroad  company  oontraots  to  carry  stock  beyond  its  own 
terminus,  and  there  is  a  stipulation  in  the  contract,  which  is  a 
condition  precedent  to  a  right  to  recover  for  loss  or  injary, 
that  the  shipper  mast  give  written  notice  of  his  claim  to  an 
officer  of  the  company,  or  its  nearest  station  agent,  before  the 
stock  is  remoTcd  from  the  place  of  destination  or  deliyery  or 
is  mingled  with  other  stock,  the  officers  and  agents  of  the  con- 
necting company  used  and  adopted  by  the  contracting  com- 
pany should,  for  the  purposes  of  the  contract,  be  treated  as  the 
officers  and  agents  of  the  latter  company,  and  notice  given  to 
the  agent  of  the  connecting  company  at  the  place  of  destina- 
tion will  be  sufficient.     W,  dk  W.  Rly.  Co,  v,  Koch . 768 

26.  Notice,  not  Oiven  ds  Contract  Required,  In  the  present  case 
notice  was  not  given  to  the  carrier  until  12  days  after  the  de- 
livery and  removal  of  the  stock;  and  under  the  evidence  it  is 
held,  that  notice  was  not  given  as  the  contract  required,  or 
within  reasonable  time.    Id 758 

26.  Practice — Trial  on  Wrong  Theory,  Where  an  action  to  recover 
back  the  purchase-money  has  been  erroneously  tried  by  the 
court  below  upon  the  theory  that  time  was  of  the  essence  of  the 
contract,  and  that  the  vendee  upon  the  payment  of  the  last  in- 
stallment of  the  purchase-money  might  immediately  demand 
a  deed,  and  if  not  forthcoming  at  once,  might  commence  his 
suit  to  recover  back  his  purchase-money,  yet  if  the  record 
shows  that  at  the  time  of  the  trial,  more  than  three  months 
after  the  final  payment  and  demand  for  a  deed,  and  after  a 
lapse  of  a  reasonable  time  after  such  payment  and  demand, 
the  vendor  was  not  in  a  position  to  perform  the  conditions  of 
his  bond,  by  giving  an  indefeasible  estate  in  fee-simple,  the 
fact  that  the  case  was  tried  upon  a  wrong  theory  does  not  con- 
stitute necessarily  reversible  error.    Kimball  v.  Bell 767 

See  **  Ejectment,"  4. 

CONTRIBUTORY  NEGLIGENCE— bee  "Neohoemoe,"  8. 

CONVEYANCE: 

1.  Public  Land — Assignment  of  Certificate  of  Purchase — Not  Re- 
corded— When  Void,  An  assignment  of  the  certificate  of  par- 
chase  of  land  from  the  United  States  may,  under  the  registry 
laws,  be  proved  or  acknowledged  and  filed  for  record  in  the 
office  of  the  register  of  deeds;  and  where  it  is  neither  proved 
nor  acknowledged  nor  so  filed  for  record,  it  is  void  under  the 
registry  laws  of  1859  as  to  all  subsequent  purchasers  for  a  valu- 
able consideration  without  notice,  (Act  of  1859  relating  to  Con- 
veyances, { 18,)  and  void  under  the  registry  laws  of  1868  as  to 
all  persons  except  such  as  have  actual  notice  of  the  assign- 
ment. (Act  of  1868  relating  to  Conveyances,  }{ 19,  21.)  Ship- 
pen  V,  Kimball 178,  174 

2.  Deed — RaUJlcation  of  Invalid  Delivery,  Where  the  grantee  has 
surreptitiously  obtained  possession  of  a  deed  duly  acknowl- 
edged, but  never  lawfully  delivered,  such  possession  and  invalid 
delivery  may  be  ratified  by  the  subsequent  acts  of  the  grantor, 
which  show  a  clear  recognition  and  acquiesence  in  the  gran- 
tee's title  to  the  land  conveyed  by  such  deed.  Held,  That  the 
evidence  and  special  findings  of  fact  in  this  case  show  that  the 
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gYantor  ratified  the  act  of  the  grantee  in  taking  into  his  pos- 
session the  deed  of  Jane  80, 1876;  and  that  the  oonolnsion  of 
law,  as  found  by  the  district  court,  that  the  grantor  did  not 
ratify  such  possession,  is  not  warranted  by  the  CFidenoe  and 
the  special  findings  of  fact.    MeNulty  v,  MeNuUy 208 

3.  Fraud — Evidence,  In  an  action  to  set  aside  a  conveyance  on 
the  ground  of  f  rand,  proof  was  offered  tending  to  show  that 
the  conveyance  was  executed  when  the  grantor,  a  merchant,  was 
financially  embarrassed  and  practically  insolvent,  to  his  clerk, 
who  had  no  money  with  which  to  pay  for  the  property,  and  who 
gave  an  unsecured  promissory  note  for  the  entire  considera- 
tion; also,  that  there  was  an  agreement  between  them  to  say  to 
any  inquirers  that  the  consideration  was  the  promissory  note 
and  $500  additional,  which  the  grantor  was  owing  the  grantee, 
when,  in  fact,  no  such  indebtedness  existed.  Testimony  was 
also  offered  to  show  that  the  grantee  had  been  in  the  employ- 
ment of  the  grantor  for*about  a  year,  and  had  opportunity  to 
know  the  condition  of  his  business,  and  that  he  purchased  the 
land  without  examining  its  quality  or  the  condition  of  the  title 
thereto.  A  demurrer  was  interposed  to  the  testimony  of  the 
plaintiff;  and  it  is  held,  that  the  evidence,  measured  by  the  rule 
applicable  when  a  demurrer  is  filed  thereto,  warranted  the  in- 
ference that  the  conveyance  was  voluntary,  and  made  with  the 
intent  of  both  grantor  and  grantee  to  hinder  and  delay  the 
creditors  of  the  former,  and  that  it  was  sufficient  to  resist  the 
demurrer  which  was  interposed.    Sohtister  v,  Kurtz 255 

4.  Construction  of  Deed — Agreement  to  Reconvey.  8.  and  wife  exe- 
cuted an  instrument  in  the  form  of  a  warranty  deed,  for  the 
conveyance  of  land  to  B.,  0.,  and  B.  At  the  time  B.,  C.  and  B. 
entered  into  an  agreement  with  8.  and  wife  to  reconvey  the 
land  described  in  said  deed  to  S.  and  wife  at  the  end  of  a  year, 
upon  the  payment  by  8.  and  wife  of  a  sum  of  money  therein 
named  to  B.,  C,  and  B..  with  a  stipulation  that  8.  and  wife  are 
to  occupy  the  land  in  the  meantime  as  tenants  of  B.,  C.  and  B. 
under  the  deed.  8.  and  wife  did  not  pay,  but  surrendered  the 
premises  to  B.,  O.,  and  B.  Held^  That  in  view  of  the  treatment 
accorded  said  instruments  by  the  parties,  they  constituted  a 
deed  from  8.  and  wife  to  B.,  C,  and  B.,  and  a  contract  to  re- 
convey from  B.,  G.  and  B.  to  8.  and  wife,  upon  the  payment  of 
the  sum  of  money  named  in  said  contract  by  8.  and  wife  to  B., 
C,  and  B.  The  record  in  this  case  examined,  and  heldy  that  it 
discloses  evidence  to  sustain  the  finding  of  the  district  court, 
and  therefore  this  court  will  not  reverse  the  action  of  said 
court.     Osborne  v.  Schoonmaker 667 

C0KP0RATI0N8: 

Rights  of  Stockholders  and  Creditors,  T.  and  P.  were  members  of 
a  corporation.  The  company,  being  in  debt,  conveyed  its  real 
estate  to  P.,  in  trust,  upon  which  to  borrow  money  to  pay  in- 
debtedness, but  P.  afterward  refused  to  recognize  the  trust, 
and  claimed  the  property  as  his  own.  T.  was  an  iudorser  and 
guarantor  of  the  company,  and  'to  protect  himself  was  com- 
pelled to  take  an  assignment  of  a  judgment  obtained  by  a  cred- 
itor against  the  company.  He  caused  a  levy  to  be  made  upon 
the  property  transferred  to  P.  and  also  began  proceedings  to 
cancel  and  set  aside  the  conveyance  to  P.,  and  to  have  the  prop- 
erty subjected  to  the  payment  of  his  judgment.    P.  claimed 
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that  the  oompaDy  was  owing  him  a  large  aam  of  money.  After- 
ward the  land  was  sold  on  execution  levied  at  the  instance  of  T. 
A  sale  was  fairly  and  regularly  made  of  the  property  to  T.,  was 
confirmed  by  the  court,  and  a  sheriff's  deed  made  to  the  pur- 
chaser. Afterward,  P.  proposed  to  pay  T.  the  amount  of  his 
claim,  but  no  actual  tender  was  made,  nor  was  any  proposal 
made  until  after  the  claim  was  extinguished  by  the  sale  and 
conveyance  of  the"  property  to  T.  On  the  trial  the  issues  were 
found  in  favor  of  T.  P.  then  asked  the  court  to  fix  a  short 
time  within  which  he  could  pay  off  T.'s  judgment  and  take  the 
land  free  from  the  lien  of  such  judgment,  but  the  request  was 
refused,  and  a  judgment  canceling  the  deed  of  the  company 
to  P.  was  entered.  Held^  That  the  refusal  and  entry  of  judg- 
ment were  not  erroneous.    Pickens  v,  Taylor 294 

CORPORATE  EXISTENCE— SBB  "Countibs,  and  County  Offi- 

OBBS,*'  6.  ^ 

COSTS  IN  CRIMINAL  C\SES— sbb  "Cbiminal  Law,"  27. 

COUNTERCLAIM  — SEE  **Mbohanio8'  Liens,"  1. 

COUNTY  AGRICULTURAL  SOCIETY— see  **Aobioui.tubb." 

COUNTY  ATTORNEY— SEE  "Countibs,  and  Countx  OmcBES," 
4. 

COUNTY  AUDITOR— SEE  "Counties,  and  County  Offioebs,"  7. 

COUNTY    BOARD— SEE   "Counties,  and  County   Offickes,"  3, 
4,  8,  9,  10,  11,  12,  13. 

COUNTY   COMMISSIONERS— SEE  "Counties,  and  County  Of- 
FiOBBS,"  3,  4,  8,  9,  10,  11,  12,  18. 

COUNTY    PRINTING  — SEE  "Counties,  and  County  Offiobbs," 
8,  9,  10. 

COUNTIES,  AND  COUNTY  OFFICERS: 

1.  Plea,  Bad.  The  plea  of  a  subsequent  county-seat  election  held 
bad,  upon  the  same  authority.     Tfie  States  ex  reLy  v.  Burton ...     44 

2.  Valid  Statute,  The  act  entitled  "An  act  to  legalize  a  certain 
election  in  Cheyenne  county,  and  to  declare  the  town  of  St. 
Francis  the  permanent  county-seat  of  said  county,"  approved 
February  5,  1891,  is  constitutional  and  valid.    Id 44 

3.  Void  Contract.  Where  a  contract  is  entered  into  between  two 
members  of  the  board  of  county  commissioners  on  the  one 
side  and  an  individual  on  the  other  side,  outside  of  their  county, 
and  without  any  previous  authority  having  been  given  by  the 
board,  and  such  contract  has  never  been  ratified  by  the  board, 
held,  that  it  is  void.     Comm^rs  of  Hamilton  Co,  v.  Webb 104 

4.  Void  Contract  with  Attorneys.  A  contract  made  by  the  board 
of  county  commissioner^,  for  the  county,  with  attorneys  at  law, 
for  their  services  as  such,  which  services  are  such  as  the  law  re- 
quires the  county  attorney  to  perform,  is  ultra  vires  and  void. 
Waters  v,  Trovillo 197 

6.  Corporate  Existence  —  Collateral  Attack.  Where  a  public  or- 
ganization, of  a  corporate  or  gtco^t-oorporate  character,  has  an 
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exietenoe  in  fact,  and  is  acting  under  color  of  law,  and  its  ex- 
istence is  not  questioned  by  the  state,  its  existence  cannot  be 
collaterally  drawn  in  question  by  private  parties.  In  re  Shorty 
Petitioner 260 

6.  Validity  of  County  Organization.  Therefore,  where  a  county  has 
been  organized  under  valid  laws,  and  is  acting  as  a  county  under 
valid  laws,  and  a  judgment  is  rendered  in  such  county  or  by 
virtue  of  proceedings  commenced  in  such  county  against  an 
individual,  providing  for  his  imprisonment  because  of  his  hav- 
ing committed  a  public  offense  in  such  county,  and  under  the 
judgment  he  is  imprisoned,  such  individual  cannot,  in  a  pro- 
ceeding in  habeas  corpus^  attack  the  validity  of  the  existence  of 
such  county  upon  the  ground  merely  that  "the  plats,  field-notes 
and  records  of  the  original  government  survey  now  on  file  in 
the  office  of  the  auditor  of  state  in  the  state  capitol"  show  that 
the  county,  as  originally  created  by  the  legislature,  and  as  after- 
ward organized  and  as  now  existing,  contains  only  430i  square 
miles  in  area,  while  the  constitution  requires  that  no  county 
shall  be  organized  with  a  less  area  than  432  square  miles. 
(Const.,  art.  9,  §  1.)     Id 260 

7.  County  Auditor,  When,  After  chapter  87  of  the  Laws  of  1891 
was  passed  and  took  effect,  there  could  be  no  such  officer  as 
county  auditor  in  any  county  with  less  than  46,000  inhabit- 
ants, except  in  Leavenworth  county.  Lawson  v.  Comm^rs  of 
Reno  Co 271 

8.  Control  of  County  Printing — Injunction.  Under  ^1655  of  the 
General  Statutes  of  1889,  the  boards  of  county  commissioners 
of  the  several  counties  of  the  state  have  exclusive  control  over 
the  county  printing ;  and,  in  the  absence  of  fraud  or  collusion, 
injunction  will  not  lie  to  restrain  the  board  from  paying  for 
such  county  printing  at  legal  rates,  although  other  parties  may 
have  been  willing  and  did  offer  to  do  the  county  printing  for 
a  less  sum  than  the  amount  fixed  by  law  for  doing  such  work. 
Comni'rs  of  Harper  Co,  v.  The  State^  ex  rel 288 

9.  County  Printing — Setting  Aside  Contract.  Mere  threats  by 
county  commissioners  to  ignore  and  set  aside  a  contract  let 
by  them  for  the  county  printing,  in  the  absence  of  any  official 
offer  or  attempt  to  ignore  or  set  aside  such  contract,  do  not 
constitute  grounds  for  an  injunction.     CommWs  of  Seward  Co. 

V,  Stoufer 287 

10.  Injunction,  When,  Some  step  must  be  taken  by  the  commis- 
sioners as  a  board  toward  setting  aside  the  contract  before 

an  injunction  can  issue.     Id 287 

1 1 .  Recognition  of  Member  —  Mandamus.  Mandamus  will  not  lie  to 
compel  one  of  the  members  of  a  board  of  county  commission- 
ers and  the  county  clerk  to  recognize  a  person  as  county  com- 
missioner who  has  had  a  judgment  rendered  against  him  in  a 
contest  proceeding,  instituted  to  determine  who  was  elected  to 
such  office,  and  who  has  also  been  ousted  from  the  office  by  a 
judgment  of  the  district  court  in  proceedings  in  quo  warranto. 
The  peremptory  writ  of  mandamus  should  not  issue  unless  there 
is  a  clear  and  specific  legal  right  to  be  enforced,  and  there  is  no 
other  particular  and  adequate  legal  remedy.    Swartz  v.  Large,  304 
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COUNTIES,  AND  COUNTY  OFFICERS  — Cowtimuw): 

12.  Highway — Establishment  — No  Notice — Waiver.  Where  no  no- 
tice is  given  to  one  of  the  owners  through  whose  land  a  public 
highway  is  laid  oat,  nor  any  finding  made  by  the  board  of  county 
commissioners  that  the  land-owner  is  a  non-resident  of  the 
ooanty,  the  want  of  jurisdiction  by  the  absence  of  notice  or 
such  a  finding  is  cared  by  the  presentation  by  him  to  the  board 
of  county  commissioners  of  a  claim  for  damages  in  consequence 
of  the  opening  of  the  road  through  his  land.  {CommVs  of  Wood- 
son Co.  V.  Heedy  88  Eas.  84,  cited  and  followed.)  Tfie  Stale  v, 
Uedeen 402 

13.  No  Lawful  Obstruction,  When.  After  a  public  highway  has  been 
established  and  ordered  to  be  opened,  and  the  land-owner*  pre- 
sents to  the  board  of  county  commissioners  a  claim  for  dam- 
ages and  compensation  on  account  of  the  laying  out  of  such 
road  across  his  land,  and  the  same  is  allowed,  from  which  no  IT. 
appeal  is  taken,  even  if  the  notice  to  open  the  road  directed  to 
the  land  owner  is  irregular  or  defective,  but  the  overseer,  after 
giving  a  notice,  actually  proceeds  to  open  the  road,  the  land- 
owner cannot  thereafter  lawfully  obstruct  the  same.    Id 402 

14.  Probate  Judge — Salary.  A  probate  judge  is  entitled  to  be  paid 
the  salary  provided  for  by  ^  ^^^^^  General  Statutes  of  1889, 
without  proof  that  he  had  actually  performed  the  services 
contemplated  by  the  "act  relating  to  intoxicating  liquors.^ 
ComnCrs  of  Miami  Co.  v.  Collins 417 

15.  County  Bridge —  Tax — Void  Levy.  The  levy  of  a  l-miU  tax  for 
building  county  bridges,  the  cost  of  which  is  payable  out  of  the 
fund  provided  for  the  current  expenses  of  the  county,  where 
the  levy  for  county  expenses  is  already  up  to  the  limit  allowed 
by  statute,  is  unauthorized  and  void.  A.  T.  dt  S.  F.  Bid.  Co.  v, 
Comm'rs  of  Atchison  Co 722 

CREDITOR  — 8«B   "COBPOBATIONS." 

CRIMINAL  LAW: 
1.  Embezzlement  —  Sufficient  Information.  An  information  for 
embezzlement  under  §90  of  the  crimes  act  charged  that  **one 
A.  M.  Fearn  did  intrust  to  William  Combs,  for  safe  custody, 
$530,  current  money  of  the  United  States,  of  the  value  of  f  530, 
he,  the  said  William  Combs,  receiving  and  accepting  the  same 
as  the  bailee  of  said  A.  M.  Fearn;  that  said  $530  consisted  of 
United  States  national  bills,  commonly  called  greenbacks,  and 
national  bank  bills,  silver  certificates,  and  gold  certificates. 
The  denominations  and  names  of  each  are  unknown  to  said 
A.  M.  Fearn,  the  prosecuting  witness,  or  your  informant,  but 
they  all  pass  as  current  money  of  the  United  States,  and  all 
were  of  the  value  of  $530.  That  after  the  said  William  Combs 
received  said  current  money,  as  aforesaid,  as  such  bailee,  and 
on  said  10th  day  of  March,  1891,  at  the  county  of  Harvey,  in 
the  state  of  Kansas,  did  then  and  there  xmlawfuUy  and  feloni- 
ously embezzle  and  convert  to  his  own  use,  and  make  way  with 
and  secrete  said  $530,  current  money  of  the  United  States,  and 
of  the  value  of  $530,  belonging  to  and  being  then  and  there  the 
money  and  property  of  said  A.  M.  Fearn,  without  the  authority , 
knowledge  or  consent  of  said  A.  M.  Fearn;  and  then  and  there, 
in  the  manner  aforesaid,  the  said  money,  the  property  of  said 
A.  M.  Fearn,  did  unlawfully  and  feloniously  steal,  take,  and 
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carry  away."  Upon  a  motion  in  arrest  of  judgment,  it  was  ob- 
jected that  the  information  did  not  specify  the  nature  of  the 
bailment;  that  it  did  not  contain  an  allegation  of  intent;  and 
that  it  did  not  describe  the  money  alleged  to  have  been  em- 
bezzled with  a  reasonable  degree  of  certainty.  Held^  That  the 
information  is  not  fatally  defective  npon  any  of  the  grounds 
mentioned,  and  that  its  allegations  are  sufficient  to  resist  ob- 
jections which  were  not  made  until  after  trial  and  verdict.  Tfie 
State  V,  Combs 136 

2.  Information — Description  of  Defendant  Heldt  Under  the  cor- 
rected record  in  this  case,  that  the  defendant  was  properly 
described  in  the  count  of  the  information  upon  which  he  was 
convicted.     The  State  v.  McLafferty 140 

8.  InstruetionSf  not  Misleading,  Certain  instructions  considered, 
and  held  not  to  be  misleading  or  erroneous,  when  considered 
with  the  entire  charge  to  the  jury.    Id 140 

4.  Oral  Statements  by  Court  to  Jury — New  Trial  Denied,  The 
mere  fact  that  the  court  made  certain  oral  statements  to  the 
jury  in  relation  to  their  agreeing  upon  a  verdict,  after  they 
had  retired  to  consider  their  verdict  and  had  been  returned 
into  court,  but  did  not  direct  them  upon  any  rule  of  law  in- 
volved in  the  trial,  or  make  any  comment  upon  the  testimony, 
is  not  such  an  instruction  as  is  required  to  be  in  writing,  in 
accordance  with  §286  of  the  criminal  code;  and  while  such 
statements  may  be  subject  to  criticism,  and  ought  not  to  have 
been  made  to  the  jury,  still  they  are  not  considered  sufficiently 
prejudicial  to  grant  a  new  trial  in  a  case  where,  from  the  entire 
record,  the  guilt  of  the  defendant  clearly  appears.    Id 140 

6.  Information — Joinder  of  Counts,  A  count  for  maintaining  a 
nuisance,  under  §  18  of  the  prohibitory  law,  may  be  joined  in 
an  information  with  one  or  more  counts  charging  illegal  sales 
of  intoxicating  liquors,  under  J  7  of  the  same  law.  The  record 
examined,  and  held^  that  no  substantial  error  exists  therein. 
The  State  v.  McLaughlin 148 

6.  Larceny — Sufficient  Taking  and  Carrying  Away,  Where  a  per- 
son obtains  possession  of  a  horse  with  the  consent  of  the  owner, 
by  falsely  and  fraudulently  pretending  that  he  wants  to  use 
him  a  short  time  for  a  temporary  purpose,  and  will  return  him 
to  the  owner  at  a  specified  time,  when  in  fact  he  intends  to  and 
does  wholly  deprive  the  owner  of  the  horse  and  appropriates 
him  to  his  own  use,  there  is  such  a  taking  and  carrying  away  as 
to  constitute  the  offense  of  grand  larceny.  The  State  v.  Wood- 
ruff.    151 

7.  Immaterial  Evidence.  The  admission  of  improper  and  imma- 
terial evidence,  not  prejudicial  to  the  complaining  party,  is  not 

a  ground  of  reversal.     Id 162 

8.  Evidence — No  Error.  The  evidence  examined,  and  found,  that 
no  error  was  committed  in  excluding  certain  testimony.  The 
State  V.  Eberline 165 

9.  Witness  —  Character.  While  evidence  of  a  witness's  bad  char- 
acter for  veracity  is  admissible,  such  inquiry  must  be  confined 

to  the  character  of  such  witness  for  truth  and  veracity.    Id, . .   155 

10.  Instructions  —  No  Error,    Instructions  given  and  refused  con- 
sidered, and  found,  that  no  error  was  committed.    Id 155 
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11.  Prosecution,  Premature.  Proseontion  under  an  act  not  yet  pob- 
lished  is  prematurely  brought.     In  re  Swartz^  Petitioner 157 

12.  Murder  —  Amended  Information  —  Practice,  An  information 
was  filed  charging  the  defendant  with  murder  in  the  first  de- 
gree. Sabseqnently  the  defendant  was  tried,  oonTioted,  and, 
upon  appeal  to  the  supreme  court,  the  conviction  was  set  aside 
and  a  new  trial  granted.  Thereafter,  the  county  attorney,  with- 
out consent  of  the  court,  and  without  notice  to  or  the  consent 
of  the  defendant,  filed  an  amended  information,  also  charging 
the  defendant  with  murder  in  the  first  degree.  The  defendant 
made  no  motion  to  strike  the  amended  information  from  the 
files,  but  filed  a  motion  to  quash,  upon  the  ground,  among 
others,  that  the  information  was  filed  without  leave  of  the  court 
and  without  notice  to  him  or  his  consent.  After  the  motion 
to  quash  was  filed,  and  before  it  was  passed  upon  by  the  court, 
the  prosecution  obtained  leave  of  the  court  to  indorse  the 
names  of  additional  witnesses  upon  the  amended  information. 
The  defendant  objected,  but  notified  the  court  that  he  desired  a 
copy  of  the  amended  information  to  be  served  upon  him.  Sub- 
sequently, he  refused  to  plead  to  the  amended  information, 
and  asked  to  be  tried  upon  the  old  information.  The  court 
directed  a  plea  of  not  guilty  to  be  entered  for  the  defendant 
upon  the  new  or  substituted  information,  and  required  him  to 
be  tried  thereon.  He  was  subsequently  convicted  of  man- 
slaughter in  the  first  degree.  HeUl,  That  the  amended  or  sub- 
stituted information  must  be  considered  as  occupying  the 
same  position,  after  the  indorsements  of  the  names  of  addi- 
tional witnesses  thereon  and  the  refusal  to  quash,  as  if  the  court 
had  expressly  allowed  the  information  to  be  amended  or  sub- 
stituted and  filed.     The  State  v.  Spendlave 160 

13.  Statute,  Construed.  Section  12,  chapter  81,  of  the  act  relating 
to  crimes  and  punishments,  (  f  2138,  Gen.  Stat,  of  1889,)  is  ex- 
pressly applicable  to  all  crimes  or  misdemeanors,  not  amount- 
ing to  felony,  and  an  assault  and  battery  is  within  the  statute. 
Intentional  violence  upon  the  person  killed  is  not  excluded  by 

the  statute.     Id 160 

14.  Judgment — Technical  Errors.  Judgment  must  be  given  in  the 
supreme  court  upon  appeal  in  criminal  cases  without  regard 
to  technical  errors  or  instructions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties.     Id 160 

16.  Voters — Registration — Compliance  with  Law.  A  slight  depart- 
ure from  some  directory  provision  of  the  act  relating  to  the 
registration  of  voters  in  cities,  without  any  fraudulent  intent 
on  the  part  of  the  officer,  and  which  in  its  nature  and  effect 
cannot  injure  anyone  or  operate  to  interfere  with  or  defeat 
the  purpose  of  the  act,  is  not  punishable  as  a  felony,  or  within 
the  penalty  described  in  §  15  of  the  act.     TJie  State  v.  Bush 201 

16.  Forgery — Infor^mation.  It  is  proper  to  charge,  in  separate 
and  distinct  counts  of  the  same  information,  the  forgery  of  a 
promissory  note,  and  the  selling,  exchanging  or  uttering  of  it 

as  genuine.     The  State  v.  Zimmerman. 242 

17.  Evidence — Comparison  of  Signatures.  Where,  in  a  criminal 
case,  a  defendant  is  charged  with  the  forgery  of  a  note  and 
mortgage,  and  the  state  and  the  defendant  both  prove  upon 
the  trial  that  a  former  mortgage  offered  in  evidence  was  signed 
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by  the  party  whose  signature  is  charged  to  have  been  forged, 
such  former  mortgage  is  competent  evidence  to  be  examined 
by  the  jnry  for  the  purpose  of  comparing  the  genuine  signa- 
ture upon  the  former  mortgage  with  those  disputed  and  de- 
nied, to  assist  in  determining  whether  the  latter  were  genuine. 
Id 242 

18.  InUyxioating  Liquor — Illegal  Sales — Information  —  Evidence. 
Where  a  county  attorney  files  an  information  charging  the  de- 
fendant with  illegal  sales  of  intoxicating  liquor,  and  positively 
verifies  the  same,  but  files  therewith,  and  by  special  averment 
makes  a  part  thereof,  a  sworn  statement  of  a  private  person 
who  testified  to  illegal  sales  made  to  him  by  the  defendant,  and 
such  person  is  not  used  as  a  witness  at  the  trial,  but  the  county 
attorney  elects  to  rely  on  another  sale  made  to  a  difFerent  per- 
son, and  it  sufficiently  appears  that  at  the  time  of  the  filing  of 
the  information  neither  the  county  attorney  nor  the  person 
who  made  the  sworn  statement  had  notice  or  knowledge  of  the 
particular  offense  relied  upon  for  conviction,  the  defendant 
should  not  be  found  guilty  of  such  particular  offense.  The 
case  of  The  State  v.  Brooks,  83  Eas.  708,  cited,  and  followed. 
The  StaU  v.  NuUy 259 

19.  Intoxioating  Liquors — Abatement  of  Nuisance.  The  judge  of 
the  district  court  has  no  authority  to  make  an  order  at  cham- 
bers abating  a  place  as  a  nuisance  where  intoxicating  liquors 
are  alleged  to  have  been  sold  in  violation  of  law,  and  forever 
enjoining  the  owner,  lessee  or  keeper  from  maintaining  such 
place.    In  re  Harmer,  Petitioner. 262 

20.  Intoxicating  Liquor — Unlawful  Sale — Competent  Juror.  In  a 
criminal  prosecution,  where  the  defendant  was  charged  with 
keeping  and  maintaining  a  nuisance,  to  wit,  a  place  for  the  sale 
of  intoxicating  liquors,  a  person  who  was  called  as  a  juror  was 
shown  by  his  own  testimony  to  be  a  member  of  an  organization 
called  the  **Good  Templars,**  whose  object  was  as  follows:  **He 
did  not  understand  the  special  object  of  such  organization  to 
be  the  enforcement  of  said  [prohibitory  liquor]  law  among 
others,  but  to  promote  temperance  among  its  members  by 
moral  suasion."  Held,  That  such  person  was  not  shown  by  the 
foregoing  to  be  incompetent  to  serve  as  a  juror  in  the  case. 
And  in  such  a  case  it  is  not  error  for  the  trial  court  to  permit 
the  prosecution  to  introduce  evidence  of  other  sales  of  intoxi- 
cating liquors  than  those  of  which  the  county  attorney  or  the 
prosecuting  witness  had  knowledge  prior  to  the  commence- 
ment of  the  prosecution.     The  State  v.  Estlinbaum 291,  292 

21.  Malicious  Prosecution  —  Probable  Cause  —  Liability,  In  an 
action  for  malicious  prosecution  upon  a  charge  of  malicious 
trespass,  where  there  was  probable  cause  for  commencing  the 
prosecution,  and  where  the  defendant,  acting  upon  the  advice 
of  attorneys,  and  believing  there  was  probable  cause,  in  good 
faith  and  without  malice  caused  the  arrest  of  the  plaintiff,  the 
defendant  is  not  liable  to  the  plaintiff,  although  one  of  his  pur- 
poses was  to  prevent  the  construction  of  a  building  upon  his 
land.    Jackson  v.  Linnington. 896 

22.  Homicide — Pr^iminary  Examination — Plea  in  Abatement  not 
Sufficient.  Whera  the  defendant  in  a  criminal  prosecution  in 
the  district  court,  who  is  charged  upon  information  with  com- 

62  —  47  KA8. 
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mitting  murder,  files  a  plea  in  abatement,  setting  forth  that 
he  has  not  had  a  preliminary  examination  or  waived  the  same, 
except  upon  a  warrant  of  arrest  which  he  claims  does  not 
charge  murder,  and  in  his  plea  he  does  not  state  that  he  has 
not  had  any  preliminary  examination  at  all,  or  that  the  evi- 
dence npon  the  preliminary  examination  did  not  prove  mur- 
der, and  does  not  state  that  at  the  time  when  the  information 
was  filed  in  the  district  court  he  was  not  a  fugitive  from  jus- 
tice, heldy  that  such  plea  in  abatement  is  not  sufficient.  The 
State  V.  Riggs 507 

28.  Intoxicating  Liquors — Illegal  Sales — Prosecution — Waiver  of 
Defects,  Where  a  criminal  warrant  is  issued  upon  an  informa- 
tion charging  the  defendant  with  the  unlawful  sale  of  intoxi- 
cating liquor,  and  the  defendant,  without  at  first  making  any 
objection  to  the  sufficiency  of  the  warrant  or  the  sufficiency  of 
the  verification  of  the  information,  files  a  sworn  petition  for  a 
removal  of  the  cause  to  the  circuit  court  of  the  United  States 
for  the  district  of  Kansas,  in  which  verified  petition  he  seeks  to 
justify  his  illegal  sales  as  those  of  original  packages,  made  by 
him  as  resident  agent  for  non-resident  proprietors,  he  waives 
any  supposed  defects  or  irregularities  in  the  issuance  of  the 
warrant,  and  cannot  for  that  reason  afterward  have  the  war- 
rant quashed  or  set  aside  on  his  motion.  ( The  case  of  The  State 
V,  Longton^  85  Eas.  875,  cited  and  followed.)  The  State  v,  Tueh- 
man 72S 

24.  Contempt  of  Court — Procedure — Privilege  of  Accused,  Where 
proceedings  for  contempt  of  court  are  instituted  against  a 
party,  whereby  he  is  charged  with  inducing  witnesses  to  absent 
themselves  from  court  and  otherwise  avoid  the  process  of  the 
court,  it  is  error  for  the  state  to  place  the  accused  upon  the  wit- 
ness stand  to  prove  the  contempt  charged.  The  offense  being 
made  a  crime  by  statute,  the  accused  cannot  be  compelled  to 
give  evidence  which  might  criminate  himself.  In  re  Niehell, 
Petitioner 734 

25.  Case,  Followed,  The  rule  to  show  cause  why  a  party  should  not 
be  punished  for  a  constructive  contempt  of  court  should  be 
based  upon  a  verified  complaint  or  information.  {The  SttUe  v, 
Henthom,  46  Kas.  618,  foUowed.)     Id, 734 

26.  Disorderly  Conduct — Complaint,  A  complaint  charging  that 
H.,  on  the  6th  day  of  July,  1889,  at  the  city  of  Topeka,  county 
of  Shawnee  and  state  of  Kansas,  unlawfully  and  willfully  dis- 
turbed the  peace  and  quiet  of  the  city  of  Topeka,  by  the  use 
of  loud,  profane  and  indecent  language,  states  an  offense  under 
§  22  of  ordinance  861  of  said  city.  The  evidence  examined, 
and  held  sufficient  to  support  a  finding  by  the  jury  that  the 
peace  of  the  city  was  disturbed  by  the  defendant  as  alleged. 
City  of  Topeka  v.  Heitman 739 

27.  Costs  in  Criminal  Cases — Liability  of  Complaining  Witness — 
Constitutional  Law.  Section  826  of  the  criminal  code,  which 
provides  that  a  prosecuting  witness  may  be  committed  for  hia 
failure  to  pay  costs  when  the  jury  find  the  defendant  not  guilty, 
and  also  find  that  the  prosecution  was  instituted  from  mali- 
cious motives  and  without  probable  cause,  is  not  unconsti- 
tutional. (In  re  Ebenhacky  17  Kas.  618,  followed.)  In  re  Low€y 
Appellant 769^ 
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28.  Contempt  in  Facie  Curice — Summary  Punishment  .When  the 
contempt  soaght  to  be  punished  is  committed  in  facie  curice, 
the  punishment  is  summary,  and  generally  immediately  fol- 
lows its  commission.  {The  State  v.  Henthom,  46  Kas.  618.)  In 
re  Noanan,  Petitioner 771 


DAMAGES : 

1.  Warranty — Breach.  In  an  action  for  damages  for  a  breach  of 
warranty  concerning  the  quality  of  certain  paint,  probable  or 
fntare  damages,  which  are  not  certain,  fixed,  or  liquidated, 
cannot  be  allowed.    Paint  Co.  v,  Olover 15 

2.  Nominal  Damages,  If  there  is  a  breach  of  warranty  in  the  sale 
of  personal  property  on  the  part  of  the  seller,  the  right  of  nom- 
inal damages  exists  at  once  in  favor  of  the  purchaser.    Id,. . .     15 

3.  Elements  of  Damages,  If  a  breach  of  warranty  on  the  part  of 
the  seller  in  the  sale  of  paint,  or  an^  similar  article  of  use,  has 
involved  the  purchaser  in  a  legal  liability  to  pay  money,  or- to 
incur  expense  to  other  parties  for  whom  he  did  work  with  the 
paint  or  other  article,  to  relieve  himself  against  the  effects  of 
the  bad  quality  of  the  paint  or  other  artide,  such  liability  or 
expense,  if  certain,  fixed,  or  liquidated,  whether  paid  or  not, 
constitutes  an  element  of  damages  for  which  the  defendant  is 
entitled  to  recover.    Id 16 

4.  Dangerous  Machine —  Oumers  Liable  for  Loss  of  Hand,  When 
the  owners  of  a  horse-power  threshing  machine  are  guilty  of 
gross  negligence  by  leaving  the  bevel- wheel  and  cogs  uncovered, 
knowing  them  to  be  imminently  dangerous  to  human  life  and 
limb  in  this  uncovered  condition,  and  a  workman  engaged  in 
threshing  with  the  machine  in  this  condition  attempts  to  oil 
the  cylinder  without  the  knowledge  of  the  uncovered  condition 
of  the  bevel-wheel  and  cogs,  and  in  this  attempt  loses  his  hand, 
the  owners  of  the  machine  are  liable  for  damages  occasioned 

by  such  injury.    Mastin  v,  Levagood 36 

5.  Duty  of  Actor.  In  any  voluntary  act  which  may  naturally  re- 
sult in  the  injury  of  another,  the  actor  must  see  to  it,  at  his 
peril,  that  injury  does  not  follow,  or  he  must  respond  in  dam- 
ages therefor.     Id 36 

6.  Duty  of  Oumers — Danger,  Foreseen,  When  danger  is  foreseen 
and  pointed  out  to  the  owners  of  a  threshing  machine  by  the 
uncovered  condition  of  the  bevel-wheel  and  cogs,  a  duty  is  im- 
posed upon  them  to  use  every  possible  precaution  to  avoid  in- 
jury to  those  engaged  in  operating  the  machine  or  working 
about  it.    Id 86 

7.  Contract — Breach — Liquidated  Damages — Penalty.  Kemper 
and  Condon  entered  into  a  written  contract  whereby  Oondon 
agreed  to  build  a  wall,  etc.,  or  else  at  his  election  tb  remove  a  cer- 
tain house  three  feet,  and  put  it  in  as  good  condition  as  it  was 
before;  and  in  such  contract  the  parties  further  stipulated  as 
follows:  ^*It  is  mutually  agreed  between  said  parties  that  a 
failure  on  the  part  of  said  Condon  to  perform  these  obligations 
shall  entitle  said  Kemper  to  recover  from  him  the  sum  of  $500 
as  liquidated  and  ascertained  damages  for  the  breach  of  this 
contract.**    Condon  elected  not  to  build  the  wall,  etc.,  and  after- 
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ward  failed  to  remove  the  hoxise.  The  cost  of  removing  the 
house  and  patting  it  in  as  good  condition  as  it  was  before 
wonld  not  have  exceeded  $100.  Held,  That  when  the  parties 
made  the  contract  and  stipulated  for  damages  in  case  of  breach, 
fixing  the  amount  at  $500,  they  could  not  have  had  in  contem- 
plation actual  compensatory  damages,  and  therefore  held,  that 
the  sum  of  $500,  mentioned  in  such  contract  as  liquidated  and 
ascertained  damages,  must  be  treated  as  a  penalty  and  not  as 
liquidated  damages.     Condon  v,  Kemper 136 

8.  Master  and  Servant — Death  by  Wrongful  Act — AeOan  by  Parents 
— Excessive  Verdict,  In  an  action  brought  for  the  benefit  of 
the  parents,  as  next  of  kin,  to  recover  for  the  alleged  negli- 
gent killing  of  their  son,  who  was  grown  up,  of  full  age,  and 
living  apart  from  them,  but  was  unmarried,  no  proof  was  of- 
fered of  the  parents'  financial  condition,  or  that  they  had  ever 
received  any  actual  pecuniary  benefits  from  the  son  during 
his  life-time;  nor  was  there  any  evidence  showing  a  reasonable 
probability  of  pecuniary  advantage  to  them  from  the  contin- 
uance of  the  son's  life.  Heldy  That  a  verdict  awarding  them 
$1,500  as  damages  was  excessive,  and  that  under  such  evidence 
no  more  than  nominal  damages  were  recoverable.  The  evi- 
dence of  negligence  produced  upon  the  trial  examined,  and 
held  to  be  sufficient  to  warrant  the  court  in  submitting  the  case 

to  the  jury.     Coal  Co,  v.  Limb 4(59 

9.  Master  and  Servant — Dangerous  Machinery — Liability  for  Dam- 
ages, When  the  owners  of  a  horse-power  threshing  machine 
are  guilty  of  g^oss  negligence  by  leaving  the  bevel-wheel  and 
cogs  uncovered,  knowing  them  to  be  imminently  dangerous  to 
human  life  and  limb  in  this  uncovered  condition,  and  a  work- 
man engaged  in  threshing  with  the  machine  in  this  condition 
attempts  to  oil  the  cylinder  without  the  knowledge  of  the  un- 
covered condition  of  the  bevel-wheel  and  cogs,  and  in  this  at- 
tempt loses  his  hand,  the  owners  of  the  machine  are  liable  for 
damages  occasioned  by  such  injury.    MasUn  t%  Lkvagood 764 

See  "  Baix*boad8,  and  RaiiiBOad  Oobcpamibs,*'  2,  5,  17. 

DANOER—SBB  "Damagbs,"  4,  5,  6. 

DANGEROUS  EMPLOTMEMT— sbb  "Rjlilboads,  ahd  Railboad 

COMPAMIBS,''  11. 

DANGEROUS  MACHINERY— sbb  "Damagbs,"  4,  9. 
DEDICATION— SBB  "Highway,"  4. 

DEED  — SBB   "OOUVBYAHOB." 

DEFECTIVE  RECORD— bbb  ^'Pbaotiob,  Sufbbmb  Coubt,**  1. 

DEFECTIVE  TITLE— sbb  "Titi.b,"8. 

DEFECT  OF  PARTIES— bbb  "Pabtibs." 

DEFUNCT  JUDGMENT— SBB  "  Justiobs,  and  Justiobs'  Coubts," 
8. 

DEMAND — SBB  "Limitation  of  AgtIonb,"  8. 

DEMURRER— BBB  "  Evidbnob,"  7. 
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DEMURRER   TO   EVIDENCE  — Bsa  **Ju8Tios8,  ahd   Justiobs' 
CouBTS,"  4;  */Pi<aADiNO  and  Pbaotiob,"  71. 

DISCRETION  OF  COURT— sbb  "Plbadino  and  Pbaotiob,"  16, 

56. 
DISMISSAL— BBB  "Action,''  13. 

DISORDERLY  CONDUCT— sbb  "Cbiminal  Law,"  26. 

DISSOLUTION— 8BB  "Attaohmbnt,"  8. 

DUTY  OF  ACTOR— ABB  "Action,"  8. 

E. 
EIGHT-HOUR  LAW— sbb  "Statutb,"  6. 

EJECTMENT: 

1.  Rights  of  Person  Holding  under  Tax  Deed.  Where  the  holder 
of  a  tax  deed  is  defeated  in  an  action  for  the  recovery  of  land 
sold  at  the  tax  sale  and  described  in  the  tax  deed,  and  .the  snc- 
Qessfol  claimant  is  adjudged  to  pay  the  holder  of  the  tax  deed 
the  taxes,  interest,  costs,  etc.,  as  allowed  by  law,  before  he  is  let 
into  possession,  soch  holder  of  the  tax  deed  is  entitled  to  retain 
the  possession  of  the  land  until  the  soccessfnl  claimant  pays 
the  taxes,  interest,  costs,  etc.,  as  required  of  him  by  the  judg- 
ment of  the  court.     Rose  v,  Newman 18 

2.  Aeiion^  Barred.  Where  a  person  has  been  in  the  actual  and  ex- 
olusiye  possession  of  real  estate,  claiming  to  be  the  owner 
thereof  under  a  guardian's  sale  and  deed,  for  more  than  15  years, 
and  the  minor  whose  land  was  sold  and  conveyed,  and  who  is  a 
female,  attained  her  majority  in  the  meantime  by  arriving  at 
the  age  of  18  years,  and  also  in  the  meantime  permitted  more 
than  two  years  after  attaining  her  majority  to  elapse  before 
she  commenced  any  action  to  disturb  the  possession  of  the  per- 
son holding  under  the  guardian's  sale  and  deed  or  to  question 
his  ownership  with  regard  to  the  land,  heldy  that  any  cause  of 
action  which  she  might  have  had  because  of  such  adverse  pos- 
session and  claim  of  ownership  is  barred  by  the  15-y ears'  stat- 
ute of  limitations.  (Civil  Code,  §  16,  subdiv.  4.)  Howbert  v. 
HeyU 68 

8.  Town- Site  Certificates — Tax  Deeds — Paramount  Title.  In  an 
action  for  the  recovery  of  real  estate,  where  the  plaintiff  claimed 
title  under  a  certificate  issued  by  a  town-site  company,  duly 
assigned,  showing  that  the  holder  was  entitled  to  a  good  and 
sufficient  warranty  deed,  as  soon  as  such  company  should  re- 
ceive the  title  to  the  town-site,  and  such  town-site  company  ob- 
tained the  title  through  the  probate  judge,  but  never  made  a 
deed  to  the  assignee  of  such  certificate,  and  the  corporation 
expired  by  limitation,  and  the  defendant  claimed  under  tax 
deeds,  which  were  void;  and  the  fact  was  that  he  had  been  in  pos- 
session of  the  premises  and  made  lasting  and  valuable  improve- 
ments thereon,  more  than  one  year  before  suit  was  brought: 
Held^  That  the  plaintiff's  title  was  paramount  to  that  of  the 
defendant,  and  that  he  was  entitled  to  recover  as  the  equitable 
owner  of  such  real  estate.     Riggs  v,  Anderson 66 

4.  Does  not  Lie,  Where  an  owner  of  land  enters  into  a  parol  con- 
tract with  a  railroad  company  authorizing  it  to  take  the  pos- 
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sesBion  of  a  portion  of  his  land  for  a  right-of-way  and  to 
oonstrnot  ite  railroad  across  the  same,  for  which  the  railroad 
company  agrees  to  pay  him  $76,  and  the  railroad  company, 
with  the  knowledge  and  consent  of  the  owner,  takes  the  posses- 
sion of  the  property  and  constructs  its  railroad  across  the  same, 
but  does  not  pay  him  the  $75  nor  any  part  thereof,  the  owner 
cannot  then  maintain  an  action  in  the  natore  of  ejectment  to 
evict  the  railroad  company  from  the  premises  and  to  prevent 
it  from  Qsing  its  railroad,  hot  his  remedy  is  an  action  for  the 
$76.    Mo,  P(Ui.  Rly.  Co.  v,  Oano 467 

6.  Mortgage — Foreclosure — Forgery — Evidence.  In  an  action  of 
ejectment  brought  against  the  grantee  of  a  purchaser  at  a 
judicial  sale  made  in  an  action  of  foreclosure,  it  is  competent 
for  the  plaintiffs  in  the  ejectment  action  to  show  that  the 
mortgage  was  a  forgery,  and  that  the  persons  purporting  to 
have  executed  the  same  were  not  served  by  process  in  the  fore- 
closure suit    Pray  v.  Jenkins 699 

EMBEZZLEMENT— SSE  "Cbiminal  Law,''  1. 

EMINENT  DOMAIN— BBS  ** Railboads,  and   Railboad   Compa- 
nibs,"  4,  16. 

ENACTMENT  — BEE  "Statute,"  7. 

EQUITY— SEE   "MOBTOAOB,"    1. 

ERROR: 

1.  Hearsay  Testimony — No  Material  Error.  Where  hearsay  testi- 
mony is  introduced  in  the  trial  of  an  action,  bat  it  appears 
that  the  adverse  party's  rights  were  not  thereby  prejudiced, 
held,  that  no  material  error  was  committed.    A.  T,  db  S.  F.  Bid. 

Co.  V.  Collins 11 

2.  Note — Action — Unverified  Answer — Pleading  Payment.  In  an 
action  on  a  note  and  mortgage,  where  the  petition  is  sworn  to, 
an  unverified  answer  alleging  payment  and  satisfaction  of  the 
debt  will  put  in  issue  the  question  of  payment,  and  it  is  error 
for  the  trial  court  to  render  judgment  on  the  pleadings  in 
favor  of  the  plaintiffs.     O' Bryan  v.  Standiford 24 

8.  Bill  of  Particulars  —  Practice.  Where  a  bill  of  particulars 
states  an  action  in  trespass  quare  clausum  fregit  only,  and  the 
bill  of  particulars  also  shows  that  the  action  arose  in  the  state 
of  Nebraska,  it  is  error  to  overrule  a  demurrer  to  such  bill  of 
particulars  on  the  ground  that  it  does  not  state  a  cause  of  ac- 
tion.    Brown  v.  Irwin 60 

4.  Intoxicating  Liquor — Illegal  Sales — Informntion — Evidence^ 
Where  a  county  attorney  files  an  information  charging  the  de- 
fendant with  illegal  sales  of  intoxicating  liquor,  and  positively 
verifies  the  same,  but  files  therewith,  and  by  special  averment 
makes  a  part  thereof,  a  sworn  statement  of  a  private  person 
who  testified  to  illegal  sales  made  to  him  by  the  defendant,  and 
such  person  is  not  used  as  a  witness  at  the  trial,  but  the  county 
attorney  elects  to  rely  on  another  sale  made  to  a  different  per- 
son, and  it  sufficiently  appears  that  at  the  time  of  the  filing  of 
the  information  neither  the  county  attorney  nor  the  peraon 
who  made  the  sworn  statement  had  notice  or  knowledge  of  the 
particular  offense  relied  upon  for  conviction,  the  defendant 
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should  not  be  found  guilty  of  sooh  particular  offense.  The 
case  of  The  State  v.  Brooks^  88  Eas.  708,  cited,  and  followed. 
The  State  v,  Nulty 269 

5.  Constructive  Contempt.  It  is  error  for  a  conrt  or  judge  in  any 
case  to  proceed  against  a  person  for  a  constructive  contempt, 
without  an  affidavit  or  information  in  writing,  containing  a 
statement  of  facts  constituting  the  contempt  charged,  being 
first  filed  in  court  or  submitted  to  the  judge.  In  re  Harmery 
Petitioner. 262 

€.  Erroneous  Proceedings  by  Administratrix,  When  the  adminis- 
tratrix of  the  estate  of  a  deceased  member  of  a  copartnership 
consisting  of  two  persons,  without  citing  the  surviving  partner, 
and  without  executing  the  further  bond,  commences  proceed- 
ings in  the  probate  court  under  ^t  2982,  2988,  2984,  2985,  2986, 
or  under  ^if  2821  and  2822,  against  the  surviving  partner  and 
other  persons,  to  get  possession  and  control  of  the  partnership 
property,  it  is  error  not  to  dismiss  such  proceedings  on  motion 
made  for  that  purpose.     Teney  v,  Laing 297 

7.  Landlord  and  Tenant — Estoppel.  A  landlord  who,  having  leased 
a  portion  of  a  building  to  H.,  and  who  informs  W.,  occupying 
the  balance  of  the  building  under  a  lease  which  is  about  to  ex- 
pire, that  he  has  leased  the  whole  building  to  H.  from  the  ex- 
piration of  his  ( W.'s)  lease,  with  authority  on  the  part  of  H. 
to  sub  let,  and  advises  W.  to  lease  of  H.,  and  W.  leases  of  H.,  is 
estopped  from  denying  the  authority  of  H.  to  sub-let  to  W. 
And  the  privies  of  said  landlord  taking  under  him  by  a  sub- 
sequent lease  are  also  estopped.  The  evidence  examined,  and 
held  not  to  establish  any  cause  of  action  in  favor  of  the  plain- 
tiff below,  and  that  the  court  erred  in  overruling  the  demurrer 
thereto.     Hill  v.  Wand 840 

8.  Instruction.  Where  the  burden  of  proof  under  the  pleadings 
and  the  law  rests  upon  the  defendant,  it  is  material  error  for 
the  court  to  instruct  the  jury  otherwise.     Machine  Co,  v.  Morse,  429 

9.  Continuance — Refusal,  Error,  There  was  an  agreement  be- 
tween counsel  for  plaintiff  and  defendant  that  the  testimony 
given  by  certain  witnesses  in  a  former  case  should  be  tran- 
scribed and  used  as  a  deposition  in  the  present  case,  and  the 
party  in  whose  favor  the  testimony  was  given  relied  on  the 
agreement,  and  did  not  procure  the  attendance  of  the  wit- 
nesses, but  at  the  trial  the  testimony  of  such  witnesses,  which 
is  material  and  important,  and  which,  if  treated  as  a  deposi- 
tion taken  in  this  case,  would  have  been  competent  and  admis- 
sible, was  excluded  from,  consideration  upon  the  objection  of 
the  opposing  party.  The  other  party  then  applied  for  a  con- 
tinuance of  the  cause  on  account  of  the  exclusion  of  the  testi- 
mony and  the  inability  to  otherwise  obtain  the  same,  which 
application  was  denied.  Heldj  Error.  Either  the  testimony 
should  have  been  received  or  the  continuance  granted.  The 
testimony  in  the  case  tending  to  sustain  the  charge  of  negli- 
gence as  made  examined,  and  held  to  be  sufficient  to  take  the 
case  to  the  jury.     Coal  Co.  v.  Wilson  .  i 460 

10.  Special  Questions — Refusal,  Error.  When  a  party  to  an  action 
in  a  proper  manner  requests  the  court  to  submit  to  the  jury 
proper  special  interrogatories  to  be  answered  by  the  jury,  the 
court  commits  error  if  it  refuses  to  so  submit  them.  Jones  v, 
Annis 479 
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11.  Pleading — Supplemental  Petition,  Where  the  facts  existing  at 
the  time  of  and  before  the  trial,  in  any  case,  would  authorize 
the  plaintiff  to  recover,  provided  they  were  properly  pleaded 
and  proved,  but  some  of  them,  which  were  prox>erly  pleaded 
but  are  not  sufficient  to  authorize  a  recovery,  took  place  prior 
to  the  commencement  of  the  action,  and  the  others,  which  are 
not  pleaded  and  are  not  sufficient  to  authorize  a  recovery, 
took  place  afterward,  the  plaintiff  may,  under  §  144  of  the  oivil 
code,  set  forth  in  a  supplemental  petition,  upon  such  terms 
as  to  costs  as  the  court  might  prescribe,  the  facts  which  took 
place  after  the  commencement  of  the  action;  and  it  would  be 
error  for  the  court  to  refuse  to  permit  the  same  to  be  done. 
Austin  V.  Jones 565 

12.  Eminent  Domain — Appeal — Evidence.  Upon  an  appeal  from 
a  proceeding  to  condemn  a  right-of-way  for  a  railroad,  testi- 
mony of  the  amount  awarded  by  the  commissioners  is  not  ad- 
missible in  evidence,  and  a  statement  made  by  the  court  in  its 
charge  to  the  jury,  informing  them  of  the  amount  so  awarded 
by  the  commissioners,  is  unwarranted  and  erroneous.     C.  K.  S 

N.  Rly.  Co,  V.  Broquet 571 

18.  Statement  of  Court — Pr^ndieial  Error.  One  of  the  contro- 
verted questions  on  the  trial  of  the  appeal  was  the  ownership 
of  the  land  taken.  Before  the  trial  the  railway  company  made 
a  written  offer  to  allow  judgment  to  be  taken  against  it  in  favor 
of  B.  for  $1,000  and  costs.  The  offer  was  not  accepted,  and  the 
parties  proceeded  to  trial.  After  the  evidence  had  been  offered 
and  the  charge  of  the  court  had  been  given,  the  court  stated  in 
the  presence  and  hearing  of  the  jury  that  **the  Chicago,  Kansas 
3d  Nebraska  Railway  Company  has  filed  a  paper  in  this  case  in 
which  it  recognizes  Ernest  Broquet  as  defendant  or  party  in 
interest  herein,  and  in  which  it  made  a  certain  offer  to  settle 
with  said  Broquet  for  damages  to  the  land  in  question.*^  HeM, 
That,  under  the  issues  and  circumstances  of  this  case,  the  mak- 
ing of  the  statement  was  prejudicial  error.    Id 571 

14.  Errors  of  Law — Waiver.  Errors  of  law  occurring  at  the  trial 
must  be  assigned  for  cause  in  a  motion  for  a  new  trial,  and  if 
this  is  not  done  this  court  will  not  pass  upon  them.     The  StcUe 

V.  Tuckman 726 

15.  Contempt  of  Court — Procedure — Privilege  of  Acctised,  Where 
proceedings  for  contempt  of  court  are  instituted  against  a 
party,  whereby  he  is  charged  with  inducing  witnesses  to  absent 
themselves  from  court  and  otherwise  avoid  the  process  of  the 
court,  it  is  error  for  the  state  to  place  the  accused  upon  the 
witness  stand  to  prove  the  contempt  charged.  The  offense  be- 
ing made  a  crime  by  statute,  the  accused  cannot  be  compelled 
to  give  evidence  which  might  criminate  himself.  In  re  Nickell, 
Petitioner 784 

ESTOPPEL: 

1.  Acts  to  be  Pleaded,  All  acts,  representations  and  conduct  re- 
lied on  as  an  estoppel  should  be  specially  pleaded  before  evi- 
dence to  establish  the  same  can  be  received.  Insurance  Co.  v. 
Johnson 1 

2.  Landlord  and  Tenant.  A  landlord  who,  having  leased  a  por- 
tion of  a  building  to  H.,  and  who  informs  W.,  occupying  the 
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balance  of  the  building  onder  a  lease  which  is  about  to  ex- 
pire, that  he  has  leased  the  whole  building  to  H.  from  the  expi- 
ration of  his  (  W/s)  lease,  with  authority  on  the  part  of  H.  to 
snb-let,  and  advises  W.  to  lease  of  H.,  and  W.  leases  of  H.,  is 
estopped  from  denying  the  authority  of  H.  to  sub-let  to  W. 
And  the  privies  of  said  landlord  taking  under  him  by  a  subse- 
quent lease  are  also  estopped.  The  evidence  examined,  and 
held  not  to  establish  any  cause  of  action  in  favor  of  the  plaintiff 
below,  and  that  the  court  erred  in  overruling  the  demurrer 
thereto.    Hill  v.  Wand 340 

8.  Homeatecul — What  Constitutes — Highway  —  Dedication,  The 
owner  of  a  strip  of  land  whose  acts  have  been  such  as  to  estop 
him  from  denying  that  it  is  a  public  road,  and  have  induced 
the  public  to  use  it  as  such,  and  have  caused  the  officers  of  the 
township  and  the  overseer  of  the  road  district  in  which  it  is 
situate  to  work  and  improve  it,  is  entitled  to  hold  as  a  home- 
stead a  tract  of  land  on  both  sides  of  such  strip  of  land  consist- 
ing of  less  than  80  acres.     Oriswold  r.  Hufaker 690 

See   *'JU8TI0B8,    AND   JUSTIOBS'   COUBTS,"  10. 

EVIDENCE: 

1.  Fractions  of  a  Day — Judicial  Notice,  Where  it  is  necessary 
to  justice,  and  ft  can  be  done,  the  courts  may  take  notice  of 
the  fractions  of  a  day;  and  the  precise  time  when  an  act  is 
done  may  be  shown.     Coal  Co.  v.  Barber 29 

2.  Statute — Taking  Effect  Where  a  statute  provides  that  it  shall 
take  effect  **from  and  after  its  publication,"  in  computing  the 
time  when  it  takes  effect,  the  day  of  its  publication  is  to  be  in- 
cluded; but  the  precise  time  of  its  publication,  or  taking  effect, 
may  be  shown,  where  an  act  is  done  on  the  same  day  of  its  pub- 
lication, if  the  hour  of  publication  affects  such  act  in  any  way. 

Id 29 

3.  Immaterial  Evidence,  The  admission  of  improper  and  imma- 
terial evidence,  not  prejudicial  to  the  complaining  party,  is  not 

a  ground  of  reversal.     The  State  v.  Woodruff 152 

4.  Findings — Judgmenty  When  not  Reversed,  Where  special  find- 
ings are  immaterial,  a  judgment  will  not  be  reversed,  although 
there  may  be  no  evidence  to  support  such  findings.  Booge  v, 
Scott 247 

6.  Intoxicating  Liquor — Unlawful  Sale — Competent  Juror,  In  a 
criminal  prosecution,  where  the  defendant  was  charged  with 
keeping  and  maintaining  a  nuisance,  to  wit,  a  place  for  the 
sale  of  intoxicating  liquors,  a  person  who  was  called  as  a  juror 
was  shown  by  his  own  testimony  to  be  a  member  of  an  organi- 
zation called  the  ^*Good  Templars,''  whose  object  was  as  fol- 
lows: **He  did  not  understand  the  special  object  of  such 
organization  to  be  the  enforcement  of  said  [prohibitory 
liquor]  law  among  others,  but  to  promote  temperance  among 
its  members  by  moral  suasion.''  Held^  That  such  person  was 
not  shown  by  the  foregoing  to  be  incompetent  to  serve  as  a 
juror  in  the  case.  And  in  such  a  case  it  is  not  error  for  the 
trial  court  to  permit  the  prosecution  to  introduce  evidence  of 
other  sales  of  intoxicating  liquors  than  those  of  which  the 
county  attorney  or  the  prosecuting  witness  had  knowledge 
prior  to  the  commencement  of  the  prosecution.  The  State  v, 
EsUinbaum 291,  292 


Digitized  by  VjOOQ iC 


«26  SUPREME  CX)URT  OF  KANSAS. 

EVIDENCE  — Contimubd: 

6.  As  to  Signature,  Where  the  trial  oOart  permtte  a  witnees,  over 
the  objection  of  the  defendanta,  to  write  his  signature  in  the 
presence  of  the  jory,  for  their  inspection  and  comparison  with 
a  signature  to  a  chattel  mortgage  which  is  claimed  to  have  been 
forged,  and  afterward,  upon  cross-examination,  the  defendants 
ask  the  witness  to  stand  np  and  write  his  name  in  the  presence 
of  the  jary,  and  then  offer  the  same  in  evidence,  JielA,  that  the 
defendants  cannot  now  complain  of  soch  evidence.  Allen  v, 
Oardner 837 

7.  Demurrer — Objection  to  Evidence  —  Trial  On  the  trial  of  a 
oanse,  a  defendant  may  object  to  the  reception  by  the  court 
of  any  evidence  under  the  petition,  although  his  demurrer  to 
the  same  petition  has  previously  been  overruled;  and  the  court 
commits  no  error  by  entertaining  and  passing  upon  said  ob- 
jection.    Goodrich  v,  ComnCra  of  Atchison  Co 865 

8.  Ownership — Pleading  and  Proof.  A  plaintiff  alleging  owner- 
ship of  property  at  a  certain  time  is  not  restrictMl,  as  to  the 
evidence  of  such  ownership,  to  the  very  day  fixed  in  the  peti- 
tion, but  may  introduce  evidence  to  establish  ownership  prior 
to  the  time  stated  in  the  pleading.  The  evidence  considered, 
and  found  sufficient  to  sustain  the  verdict  of  the  jury.    Russell 

V,  Bradley * 438 

9.  Negligence — Incompetent  Evidence,  Where  the  negligence  al- 
leged was  that  the  defendant  company  permitted  the  acoumo- 
lation  of  inflammable,  combustible  and  explosive  coal  dust  in 
the  mine,  and  failed  to  remove  or  sprinkle  the  same,  proof  that 
the  mine  was  improperly  laid  out  and  constructed,  or  that 
proper  doors  or  brattices  were  not  supplied,  is  incompetent 
and  inadmissible.     Coal  Co.  v.  Wilson 460 

10.  Continuance  — Refusal^  Error.  There  was  an  agreement  between 
counsel  for  plaintiff  and  defendant  that  the  testimony  given 
by  certain  witnesses  in  a  former  case  should  be  transcribed 
and  used  as  a  deposition  in  the  present  case,  and  the  party  in 
whose  favor  the  testimony  was  given  relied  on  the  agreement, 
and  did  not  procure  the  attendance  of  the  witnesses,  but  at  the 
trial  the  testimony  of  such  witnesses,  which  is  material  and 
important,  and  which,  if  treated  as  a  deposition  taken  in  this 
case,  would  have  been  competent  and  admissible,  was  excluded 
from  consideration  upon  the  objection  of  the  opposing  party. 
The  other  party  then  applied  for  a  continuance  of  the  cause 
on  account  of  the  exclusion  of  the  testimony  and  the  inability 
to  otherwise  obtain  the  same,  which  application  was  denied. 
Held^  Error.  Either  the  testimony  should  have  been  received 
or  the  continuance  granted.  The  testimony  in  the  case  tend- 
ing to  sustain  the  charge  of  negligence  as  made  examined,  and 
held  to  be  sufficient  to  take  the  case  to  the  jury.    Id 460 

11.  Note  —  Assignment  —  Indorsement  of  Payment  —  Liability  of 
Maker.  Where  C,  a  stranger  to  a  promissory  note,  takes  the 
same  from  H.,  one  of  two  makers,  with  an  indorsement  plainly 
written  thereon:  "Paid  by  H.,  this  September  5,  1882,  [which 
is  the  date  of  maturity,]  and  transferred  to  C.,''  ''Without  re- 
course, H.,"  and  there  is  no  mistake  or  fraud  in  the  transac- 
tion, H.  is  relieved  from  liability  on  the  note  to  O.  or  to  his 
assignee.    In  an  action  on  such  a  note,  so  indorsed,  and  where 
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EVIDENCE — OoNTiNUXD : 

there  is  no  fraud  or  mistake  in  the  transfer,  parol  proof  con- 
tradicting the  indorsement,  or  which  would  change  it  from  a 
conditional  to  an  unconditional  transfer,  is  not  admissible. 
Croa8  V.  Hollister 662 

12.  Action  on  Insurance  Policy — Evidence  for  Jury,  In  an  action 
upon  an  insurance  policy  for  loss  by  fire,  where  it  appeared 
that  an  application  had  been  received  by  the  company,  and  the 
party  making  the  same  had  possession  of  a  policy  of  insur- 
ance in  the  company  to  which  application  had  been  made,  and 
for  which  a  note  for  the  premium  had  been  executed  to  such 
company,  held^  that  there  was  evidence  sufficient  to  go  to  the 
jury,  and  that  this  court  cannot  say  there  was  a  failure  of 
proof  showing  that  the  insurer  had  executed  and  delivered  a 
policy  to  the  insured.  The  evidence  examined,  and  found 
that  no  prejudicial  error  was  committed  by  the  trial  court  in 
the  admission  of  the  same.    Insurance  Co.  v,  Laggart 668 

18.  Construction  of  Deed — Agreement  to  Reconvey.  8.  and  wife  exe- 
cuted an  instrument  in  the  form  of  a  warranty  deed,  for  the 
conveyance  gf  land  to  B.,  O.,  and  B.  At  the  time  B.,  0.  and  B. 
entered  into  an  agreement  with  S.  and  wife  to  reconvey  the 
land  described  in  said  deed  to  S.  and  wife  at  the  end  of  a  year, 
upon  the  payment  by  8.  and  wife  of  a  sum  of  money  therein 
named  to  B.,  O.,  and  B.,  with  a  stipulation  that  8.  and  wife  are 
to  occupy  the  land  in  the  meantime  as  tenants  of  B.,  G.  and  B. 
under  the  deed.  8.  and  wife  did  not  pay,  but  surrendered  the 
premises  to  B.,  C,  and  B.  Held,  That  in  view  of  the  treatment 
accorded  said  instruments  by  the  parties,  they  constituted  a 
deed  from  8.  and  wife  to  B.,  0.,  and  B.,  and  a  contract  to  re- 
convey from  B.,  0.  and  B.  to  8.  and  wife,  upon  the  payment  of 
the  sum  of  money  named  in  said  contract  by  8.  and  wife  to  B., 
C,  and  B.  The  record  in  this  case  examined,  and  held,  that  it 
discloses  evidence  to  sustain  the  finding  of  the  district  court, 
and  therefore  this  court  will  not  reverse  the  action  of  said 
court.     Osborne  v.  Schoonmaker 667 

14.  Condemnation  Proceeding — Value  of  Land  Taken — Expert  Evi- 
dence. Where  farmers  or  others  give  their  opinions,  as  experts, 
as  to  the  market  value  of  land  with  which  they  are  acquainted, 
it  is  not  improper,  upon  cross-examination,  for  the  purpose  of 
testing  their  knowledge  and  competency,  to  inquire  of  them 
concerning  the  sales  of  adjoining  land.     C,  K,  <t  N.  Rly,  Co,  v, 

Stewart 704 

See  *' Case-Mads;''  "Convbyanoe,"  8;  " Chimin al  Law," 

7,  8,  9, 17, 18,  20;  ** Findings,"  6,  10;  "Pleading  and 

Pbaotioe,"  1,  6,  20,  28,  80,  84,  70,  78. 

EXCEPTIONS— SEX  "Instbuotions,"  4,  8. 

EXCESSIVE  DAMAGES— SEE  ^'Vebdiot,"  2. 

EXCESSIVE  VERDICT— BEE  "Railboads,  and  Railboad  Com- 
panies," 10. 

EXECUTION: 

Homestead — Sale  under  Execution — Mechanic's  Lien,  In  an  ac- 
tion upon  a  promissory  note,  where  the  court  finds  that  the 
debt  for  which  such  note  was  given  was  for  lumber  and  mate- 
rial furnished  by  the  plaintiff,  and  used  by  the  defendant  in 
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EXECUTION  — Continued: 

the  erection  of  a  dwelling-house  npon  his  homestead  while  he 
was  the  owner  thereof,  saoh  finding  is  oonolosiye;  and  where 
a  judgment  for  the  amount  dne  upon  sooh  promissory  note 
is  rendered  npon  saoh  finding,  held,  that,  nnder  an  exeimtion 
issued  upon  snoh  judgment,  the  officer  may,  if  no  personal 
property  of  the  judgment  debtor  can  be  fonnd,  levy  npon  the 

homestead  to  satisfy  sooh  ezeontion.     Tyler  v,  Johnson 410 

See  *'In8ubangk/*  8. 

EXEMPTION: 
Hotel'Ke^f>er  —  Omnibusj  Exempt  The  'bos  of  a  hotel-keeper,  a 
resident  of  Kansas,  nsed  in  connection  with  his  bnsinees  in 
Kansas,  and  necessary  to  the  snccessfnl  prosecution  of  saoh 
bosiness,  is  exempt  nnder  subdivision  8  of  §  4  of  the  act  relat- 
ing to  exemptions.     White  v.  Cfemeny 741 

See  **HoMB8TSAD,"  2,  5. 

EXPERTS— SBE  '* Witness." 

EXPLOSIVE  ELEMENT— SHE  "Coal  Dust." 

F. 

FENCES — BEE  '*  Railboabs,  and  Railboad  Coicpanibs,"  8,  12. 

FINDINGS : 

1.  Deed — Batification  of  Invalid  Delivery.  Where  the  grantee  has 
surreptitiously  obtained  possession  of  a  deed  duly  acknowl- 
edged, but  never  lawfully  delivered,  such  possession  and  invalid 
delivery  may  be  ratified  by  the  subsequent  acts  of  the  grantor, 
which  show  a  clear  recognition  and  acquiesence  in  the  gran- 
tee's title  to  the  land  conveyed  by  such  deed.  Held,  That  the 
evidence  and  special  findings  of  fact  in  this  case  show  that  the 
grantor  ratified  the  act  of  the  grantee  in  taking  into  his  pos- 
session the  deed  of  June  30,  1876;  and  that  the  conclusion  of 
law,  as  found  by  the  district  court,  that  the  grantor  did  not 
ratify  such  possession,  is  not  warranted  by  the  evidence  and 

the  special  findings  of  fact.     McNulty  v,  MoNuUy 208 

2.  Defect  of  Parties — Waiver.  A  defect  of  parties  should  bo 
raised  either  by  answer  or  demurrer,  and,  when  not  so  taken 
advantage  of,  is  usually  waived.  The  evidence  examined,  and 
found  sufficient  to  support  the  special  findings  and  judgment 

of  the  trial  court.     Hurd  v.  Simpson 245 

3.  Judgment,  When  not  Reversed.  Where  special  findings  are  im- 
material, a  judgment  will  not  be  reversed,  although  there  may 

be  no  evidence  to  support  such  findings.    Booge  v,  SooU 247 

4.  Verdict — Harmony.  If  the  findings  of  the  jury  will  fairly  ad- 
mit of  an  interpretation  which  will  make  them  harmonioos 
with  each  other  and  with  the  general  verdict,  that  interpreta- 
tion should  be  given,  rather  than  one  which  will  overturn  and 
destroy  the  findings  and  verdict.  (Following  Railroad  Co,  v. 
RitZy  33  Kas.  404.)     Jackson  v.  Linnington 897 

5.  Bank — Transfer  to  Avoid  Taxation — Evidence.  Whether  a 
resolution  of  the  directors  of  a  national  bank  made  on  the 
28th  day  of  February,  declaring  a  dividend  of  $40,000,  payable 
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FINDINGS  —  Continued: 

out  of  the  surplus,  to  be  placed  to  the  credit  of  stockholders' 
account,  and  to  remain  as  a  deposit  ontil  otherwise  ordered,  is 
a  mere  sabterfage  to  avoid  taxation  on  the  1st  day  of  March 
following,  or  is  made  in  good  faith,  is  a  question  of  fact  to  be 
determined  by  the  trial  oonrt;  and  that  court  having  heard  the 
testimony  of  witnesses  and  made  a  finding  in  favor  of  the  good 
faith  of  the  transaction,  and  there  being  some  evidence  to  sup- 
port such  finding,  it  will  not  be  disturbed  by  this  court.  Pol- 
tard  V,  National  Bank 406 

6.  Railroad  Company — Negligence — Fire.  In  an  action  against  a 
railway  company  to  recover  damages  caused  by  fire  escaping 
on  the  right-of-way  of  such  company,  the  fact  that  the  dry 
grass  of  the  previous  season  was  suffered  to  remain  on  the 
right-of-way  is  proper  evidence  for  the  jury,  and  they  may  find 
negligence  from  it.  Such  negligence  is  ordinarily  a  question 
of  fact  for  the  jury;  and  when  the  fire  was  caused  by  the  opera- 
tion of  the  railroad,  and  the  jury  make  special  findings,  inter 
alioy  that  the  negligence  of  the  defendant  consisted  in  the  fail- 
ure to  properly  clean  its  right-of-way,  Jieldy  that  under  chapter 
156  of  the  Laws  of  1885  the  defendant  was  not  entitled  to  judg- 
ment upon  such  special  findings,  when  the  general  verdict  was 
for  the  plaintiff.    St  L.  dt  S.  F.  Rly,  Co,  v,  Richardson 517 

7.  Inatmotiona — No  Error,  The  instructions  given  and  the  in- 
structions refused  examined,  and  held,  that  the  court  com- 
mitted no  error  in  giving  or  refusing  instructions.  The 
evidence  examined,  and  ?uld  to  support  the  findings  of  the 
jury.    Insurance  Co.  v.  Wood 621 

8.  Verdict— Inconsistent  Findings— New  TriaU  The  record  in  this 
case  examined,  and  held,  that  the  special  findings  of  the  jury 
are  so  inconsistent  with  each  other  and  with  the  general  ver- 
dict, and  disclose  such  a  want  of  intelligence  and  fairness,  that 
the  motion  for  a  new  trial  should  have  been  sustained  by  the 
trial  court.    S.  K.  Rly.  Co,  v.  Gorsuch 688 

9.  Homestead — Abandonment — Finding  SvLStained,  The  evidence 
in  the  case  examined,  and  held  to  be  sufficient  to  sustain  the 
finding  of  the  trial  court,  that  the  land  in  controversy  had  been 
abandoned  by  both  the  husband  and  the  wife  as  a  homestead 
prior  to  the  giving  of  the  mortgage  thereon  executed  by  the 
husband  alone.    Bradfoird  v.  Loan  Co 687 

10.  Disorderly  Conduct — Complaint.  A  complaint  charging  that 
H.,  on  the  6th  day  of  July,  1889,  at  the  city  of  Topeka,  county 
of  Shawnee  and  state  of  Kansas,  unlawfully  and  willfully  dis- 
turbed the  peace  and  quiet  of  the  city  of  Topeka,  by  the  use 
of  loud,  profane  and  indecent  language,  states  an  offense  un- 
der §22  of  ordinance  861  of  said  city.  The  evidence  examined, 
and  held  sufficient  to  support  a  finding  by  the  jury  that  the 
peace  of  the  city  was  disturbed  by  the  defendant  as  alleged. 

City  of  Topeka  v,  Heitman 789 

See  "EviD«NOB,"  4. 

FORECLOSURE— BBS  "  Mobtoaox,*'  1,  8,  6,  6,  9. 

FORFEITURE  OF  CHARTER— seb  "Insubanoe,"  4. 

FORGERY— 8BB  "Cbiminal  Law,"  16, 17;  "Mobtgaob,"  2,  9. 

FRACTIONS  OF  A  DAY— sbe  '^Plxadino  and  Pbaotigb,"  8. 
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FRAUD: 

1.  Agreement — Statute  of  Frauds.  An  agreement  to  render  serv- 
ioes  as  a  servant  girl  for  another  for  $100  per  year,  the  aervioes 
to  oommenoe  at  the  iate  of  snoh  agreement,  is  not  within  the 
statute  of  frauds,  (§6,  oh.  48,  ^  3166,  Gen.  Stat,  of  1889,)  as  the 
agreement  might  have  been  performed  within  one  year.    Aiken 

V,  Nogle 96 

2.  Payment  for  Services,  Where  aervioes  have  been  aotoally  ren- 
dered to  another  onder  a  verbal  agreement,  not  binding  npon 
the  parties  on  aooomit  of  the  provision  of  §6,  oh.  48,  requiring 
the  agreement  to  be  in  writing  if  not  to  be  performed  within 
one  year,  the  party  benefited  thereby  may  be  compelled  to  pay 
for  the  same.     Id 96 

8.  Fraudulent  Sale — Rights  of  Bona  Fide  Purchaser.  Where  an 
insolvent  merchant  sells  his  stock  of  merchandise  to  defraud 
his  creditors,  his  vendee,  without  notice  of  the  fraud  at  the 
time  of  the  sale,  is  protected  only  to  the  extent  of  payments 
made  or  security  or  property  appropriated  in  payment  thereof 
before  he  obtains  knowledge  of  the  fraud  of  his  vendor.  Work 
V.  Coverdale 307 

4.  Concealment — Limitation  of  Action.  The  statute  of  limitations 
does  not  begin  to  run  against  an  action  for  relief  on  the  ground 
of  fraud  until  the  fraud  is  discovered  by  the  party  aggrieved. 
Bat  where  this  exception  is  relied  on,  and  the  plain tiflTs  pe- 
tition shows  that  the  fraud  was  consummated  more  than  two 
years  before  the  commencement  of  the  action,  it  is  incumbent 
on  him  to  allege  that  he  did  not  discover  the  fraud  until  within 
the  two-year  period  of  limitation,  in  order  to  take  it  out  of  the 
operation  of  the  statute.  An  allegation  that  he  did  not  find 
the  whereabouts  of  the  defendant  is  not  equivalent  to  an  aver- 
ment of  a  failure  to  discover  the  fraud.    Myers  v.  Center 324 

5.  **Ab80onding  and  concealing,"  as  used  in  §  21  of  the  civil  code, 
refers  to  the  acts  of  the  party  within  this  state*  {Hoggett  v.  Em- 

'  ersonj  8  Eas.  262;  Frey  v.  Aultman,  80  id.  181.)     Id 324 

6.  Statute  of  Frauds.  Section  6  of  the  act  for  the  prevention  of 
frauds  and  per jnries  provides  that  '*  no  action  shall  be  brought 
whereby  to  charge  a  party  .  .  .  opon  any  contract  for  the 
sale  of  lands,  tenements,  or  hereditaments,  or  any  interest  in 
or  concerning  them,  .  .  .  unless  the  agreement  upon  which 
such  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  by  the  party  to  be 
Charged  therewith,  or  some  other  person  thereunto  by  him  or 
her  lawfully  authorized.''    Outhrie  v.  Anderson 383 

7.  Part  Performance,  InsuJSficient.  The  mere  payment  of  a  small 
part  of  the  purchase- money  by  an  alleged  purchaser  to  the 
owner  thereof  is  not  a  sufficient  part  performance  to  take  the 
case  out  of  the  statute  of  frauds.     Id 383 

8.  Alleged  Purchaser,  not  Charged.  Although  a  written  memoran- 
dum concerning  the  sale  of  real  estate,  signed  by  the  owners 
thereof,  is  wholly  in  the  handwriting  of  an  alleged  purchaser, 
and  his  name  is  introduced  in  the  body  of  the  instrument  as 
one  of  the  terms  or  a  part  thereof,  yet  if  he  nowhere  signs  the 
same  by  himself  or  agent,  the  memorandum  is  not  sufficient  to 
satisfy  the  statute  of  frauds,  so  that  he  can  be  charged  thereby. 

Id 383 
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FRAUD — GoNTiNUBD : 
9.  Judgment — Vacation  for  Fraud — Pleading.  Where  a  judg- 
ment obtained  against  several  defendants  is  sought  to  be 
vacated  on  aooonnt  of  the  fraod  practiced  by  the  snocessfol 
party,  and  it  is  also  alleged  that  it  is  yoid  as  to  some  of  the 
defendants  beoanse  no  service  of  summons  was  made  upon 
them,  those  not  served  are  not  confined  to  the  remedy  pre- 
scribed in  the  last  clause  of  §  575  of  the  civil  code,  of  having 
the  judgment  vacated  on  motion,  but  may  join  with  the  other 
defendants  in  an  action  to  have  it  set  aside  for  the  fraud  prac- 
ticed by  those  who  obtained  the  same.  The  allegations  of 
fraud  contained  in  the  petition  examined,  abd,  although  some- 
what indefinite,  are  held  to  be  sufficient  to  withstand  a  demur- 
rer filed  against  the  same.    Steele  v.  Duncan 511 

10.  Chattel  Mortgagee^  When  F)raudulent — Retention  of  Property  by 
Mortgagor,  When,  by  the  terms  of  two  chattel  mortgages,  no 
power  of  sale  is  given  to  the  mortgagor  of  certain  live  stock,  but 
the  mortgagor,  with  the  knowledge  and  acquiescence  of  the 
mortgagees,  makes  sales  of  portions  of  the  live  stock,  and  buys 
other  live  stock  and  mingles  it  with  the  mortgaged  stock,  makes 
weekly  shipments,  and  buys  and  sells  and  adds  to  and  takes 
from  the  live  stock  originally  mortgaged,  until,  after  the  lapse 
of  a  few  months,  the  identity  of  the  particular  livestock  mort- 
gaged is  lost,  and  the  mortgagor  cannot  identify  it;  and  the 
mortgagor  uses,  controls,  buys,  and  sells,  and  in  all  other  re- 
spects treats  the  live  stock  as  his  own,  and  as  if  no  mortgage 
existed,  and  applies  the  proceeds  of  the  sales  made  at  his  own 
discretion,  and  does  not  render  an  account  to  the  mortgagees 
of  the  amount  or  disposition  of  the  proceeds  of  stated  sales, 
such  mortgages  are,  as  a  matter  of  law,  fraudulent  and  void  as 

to  other  creditors  of  the  mortgagor.    Broum  v.  Barber 527 

See  "CoirvBTAMOB,"  8;  "Pbomissobt  Noti,"  2. 

FRAUDULENT  CONVEYANCE  — 8««  "Chattbl  Mobtoaoi,"  4. 

G. 
GENERAL  DENIAL— see  « Replevin,"  7. 
GENERAL  OBJECTION— see  " Instbuotions,"  2. 

GUARDIAN  AND  WARD: 

1.  ActSf  Valid  against  Collateral  Attack.  Where  letters  of  guard- 
ianship are  issued  and  recorded  in  the  probate  judge's  office, 
and  the  guardian  gives  bond  and  duly  qualifies  and  enters  upon 
the  discharge  of  his  duties  as  guardian  with  the  approval  of  the 
probate  judge,  and  all  this  is  of  record,  the  guardian's  acts  will 
be  held  valid  when  attacked  collaterally,  although  there  may 
not  be  any  further  record  in  the  probate  judge's  office  of  his 
appointment.     Howbert  v,  Heyle 58^ 

2.  Petition^  Sufficient  against  Collateral  Attack.  Where  a  petition 
by  a  guardian  to  sell  certain  land  belonging  to  his  ward  states, 
among  other  things,  that  the  ward  had  no  money  or  personal 
property,  and  that  it  was  to  his  interest  and  necessary  for  his 
support  and  education  that  the  land  should  be  sold,  and  de- 
scribes the  land  as  being  an  undivided  one- twelfth  interest  ^*in 
the  following-described  real  estate,  to  wit,  the  southeast  quarter 


Digitized  by  VjOOQ iC 


832  SUPREME  COURT  OF  KANSAS. 

■ • — ^— ^~* 

GUARDIAN  AND  WARD— Continued: 

of  section  32,  range  17,  township  12,"  without  stating  speoifio- 
ally  in  what  connty  or  state  the  land  was  situated,  or  whether 
in  range  east  or  west,  or  township  north  or  south,  bat  land 
answering  to  the  aforesaid  description  was  in  fact  situated  in 
Shawnee  county,  where  all  the  parties  interested  resided,  and 
where  all  the  proceedings  were  had,  held^  that  the  petition  must 
be  held  to  be  sufficient  when  the  sale  under  it  is  many  years 
afterward  attacked  collaterally.    Id 58 

3.  Petitiojiy  Sufficient  against  Collateral  Attack,  Where  the  peti- 
tion and  notice  for  the  sale  by  a  guardian  of  his  ward's  real 
estate  are  each  signed  by  the  guardian  and  served  upon  the 
minor  by  an  individual  who  is  not  an  officer,  and  the  proof  of 
the  service  is  shown  by  the  affidavit  of  the  person  who  served 
the  same,  and  all  were  filed  in  the  probate  iudge's  office,  and  the 
probate  judge,  as  well  as  the  district  court,  found  that  the  ser- 
vice was  sufficient,  held,  that  the  supreme  court  must  also  con- 
sider it  sufficient,  and  especially  so  where  the  service  is  attacked 
only  in  a  collateral  proceeding.    Id 58 

4.  Valid  Sale;  Case,  Followed.  The  failure  of  a  guardian  to  give 
security,  as  required  by  J 15  of  the  act  relating  to  guardians  and 
wards,  will  not  render  void  a  sale  regularly  made  and  approved. 

( PoUowing  Watts  v.  Cook,  24  Kas.  278.)     Id 59 

5.  Irregularities  — Sale  and  Deed  Deemed  Valid,  Other  irrefi^^ar- 
ities  mentioned,  and  held  not  to  invalidate  the  guardian's  sale 
and  deed,  when  the  same  are  attacked  in  a  collateral  proceed- 
ing.   Id 69 

H. 

HABEAS  CORPUS— BKM  ** Pleading  and  Pbaotiob,"  22. 

HARMLESS  ERROR— sbb  <<Naw  Tbial,"  1,  4;   "Plsadino  and 
Pbactiob,"  5. 

HEARSAY  TESTIMONY— sbb'* Pleading  and  Pbaotiob,"  4. 

HIGHWAY : 

1.  OpeninQj  over  Mortgaged  Land,  For  all  purposes  of  eetabliah- 
ing  and  opening  highways  under  our  statute  through  mort- 
gaged premises,  the  mortgagor  in  possession  is  to  be  regarded 

as  the  owner  of  the  land.    Goodrich  v,  ComnCrs  of  Atchison  Co.,  855 

2.  Establishment — No  Notice — Waiver,  Where  no  notice  is  given 
to  one  of  the  owners  through  whose  land  a  public  highway  is 
laid  out,  nor  any  finding  made  by  the  board  of  county  commis- 
sioners that  the  land-owner  is  a  non-resident  of  the  county, 
the  want  of  jurisdiction  by  the  absence  of  notice  or  such  a 
finding  is  cured  by  the  presentation  by  him  to  the  board  of 
county  commissioners  of  a  claim  for  damages  in  consequence 
of  the  opening  of  the  road  through  his  land.  {Comm^rs  of  Wood- 
son Co,  V,  Heed,  83  Eas.  84,  cited  and  followed.)  The  State  v. 
Hedeen 402 

8.  No  Lawful  Obstruction,  When.  After  a  public  highway  has  been 
established  and  ordered  to  be  opened,  and  the  land-owner  pre- 
sents to  the  board  of  county  commissioners  a  claim  for  dam- 
ages and  compensation  on  account  of  the  laying  out  of  such 
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HIGH  WAY— Continued  : 

road  across  his  land,  and  the  same  is  allowed,  from  which  no 
appeal  is  taken,  even  if  the  notice  to  open  the  road  directed  to 
the  land-owner  is  irregular  or  defective,  bnt  the  overseer,  after 
giving  a  notice,  actually  proceeds  to  open  the  road,  the  land- 
owner cannot  thereafter  lawfully  obstruct  the  same.     Id 402 

4.  Homestecui — WTiat  Constitutes — Dedication — Estoppel,  The 
owner  of  a  strip  of  land  whose  acts  have  been  sach  as  to  estop 
him  from  denying  that  it  is  a  public  road,  and  have  induced 
t  he  public  to  use  it  as  such,  and  have  caused  the  ofiQcers  of  the 
township  and  the  overseer  of  the  road  district  in  which  it  is 
situate  to  work  and  improve  it,  is  entitled  to  hold  as  a  home- 
stead a  tract  of  land  on  both  sides  of  such  strip  of  land  con- 
sisting of  less  than  30  acres.     Oriswold  v.  Huffaker. 690 

HOMESTEAD: 

1.  Sale  uTider  Execution — Mechanic's  Lien.  In  an  action  upon  a 
promissory  note,  where  the  court  finds  that  the  debt  for  which 
such  note  was  given  was  for  lumber  and  material  furnished  by 
the  plaintiff,  and  used  by  the  defendant  in  the  erection  of  a 
dwelling-house  upon  his  homestead  while  he  was  the  owner 
thereof,  sucb  finding  is  conclusive;  and  where  a  judgment  for 
the  amount  due  upon  such  promissory  note  is  rendered  upon 
such  finding,  Tield,  that  under  an  execution  issued  upon  such 
Judgment,  the  officer  may,  if  no  personal  property  of  the  judg- 
ment debtor  can  be  found,  levy  upon  the  homestead  to  satisfy 
such  execution.     Tyler  v,  Johnson 410 

2.  Extent  of  Right,  Under  the  homestead  exemption  laws  of  this 
state,  the  homestead  must  consist  of  one  body  of  land.  A  per- 
son residing  upon  one  40- acre  tract  of  land  and  owning  a 
second  upon  which  he  does  not  reside,  and  which  only  comers 
with  the  first,  cannot  hold  the  second  40  exempt  as  a  home- 
stead.   Linn  Co.  Bank  v,  Hopkins 580 

3.  Abandonment — Finding  Sustained.  The  evidence  in  the  case 
examined,  and  held  to  be  sufficient  to  sustain  the  finding  of  the 
trial  court,  that  the  land  in  controversy  had  been  abandoned 
by  both  the  husband  and  the  wife  as  a  homestead  prior  to  the 
giving  of  the  mortgage  thereon  executed  by  the  husband  alone. 
Bradford  v.  Loan  Co 687 

4.  Alienation — Lien — Joint  Consent  Except  for  taxes,  purchase- 
money,  and  improvements,  no  alienation  of  the  homestead  of  a 
husband  and  wife  can  be  effected,  nor  any  lien  or  incumbrance 
placed  thereon,  except  by  the  joint  consent  of  the  husband  and 
wife.     Hoffman  v.  Hill 611 

5.  What  Constitutes,  And  it  makes  no  difference  that  the  home- 
stead, or  a  part  thereof,  may  be  used  for  some  other  purpose 
than  as  a  homestead,  where  the  whole  of  it  constitutes  only  one 
tract  of  land  not  exceeding  in  area  the  amount  permitted  to 
be  exempted  under  the  homestead  exemption  laws,  and  where 
the  part  claimed  as  not  a  part  of  the  homestead  has  not  been 
totally  abandoned  as  a  part  thereof  by  making  it,  for  instance, 
another  person's  homestead  or  a  part  thereof,  or  by  using  it  or 
permitting  it  to  be  used  in  some  other  manner  inconsistent 
with  the  homestead  interests  of  the  husband  and  wife.     Id. . .  611 

63  —  47  KAS. 


Digitized  by  LjOOQ iC 


834  SUPREME  COURT  OF  KANSAS. 

HOMESTE  A  D — Gontinuxd  : 
6.  What  Constitutes — Highway— Dedication — Estoppel.  The  owner 
of  a  strip  of  land  whose  acts  have  been  sooh  as  to  estop  him 
from  denying  that  it  is  a  public  road,  and  have  indnoed  the 
pnbiio  to  Dse  it  as  sach,  and  have  oaased  the  offioern  of  the 
township  and  the  overseer  of  the  road  district  in  which  it  is 
situate  to  work  and  improve  it,  is  entitled  to  hold  as  a  home- 
stead a  tract  of  land  on  both  sides  of  such  strip  of  land  con- 
sisting of  less  than  30  acres.     Oriswold  v.  Huffaker 690 

See  ** Husband  and  Wipe;'*  *^Pbb80nal  Pbopebtt,"  2. 

HOMICIDE— 8BB  "OaiMiNAL  Law,'' 22. 

HOTEL-KEEPER— BBB  **  Exbmption." 

HUSBAND  AND  WIFE: 

1.  Action — Misjoinder — Joint  Judgment  Where  a  husband  and 
wife  sell  and  convey  jointly  and  by  a  joint  deed  certain  real 
estate  to  H.  for  the  joint  consideration  of  $5,650,  and  after- 
ward the  grantors  commence  a  joint  action  against  H.  for  the 
purchase- price  of  the  land,  and  the  petition  states  and  shows 
a  joint  cause  of  action  for  the  purchase- price  of  the  land,  and 
no  question  is  raised  as  to  a  misjoinder  of  causes  of  action  or 
of  parties  by  either  a  demurrer  or  an  answer,  but  on  the  trial 
it  appears  that  each  of  the  plaintiffs  owned  a  separate  portion 
of  such  real  estate,  and  the  trial  court  rendered  a  joint  judg- 
ment in  favor  of  the  plaintiffs  and  against  the  defendant  for 
the  amount  of  the  purchase- price  still  remaining  due  and  no- 
paid,  heldf  not  error.     Hurd  v.  Simpson 372" 

2.  Homestead — Alienation — Lien — Joint  Consent.  Except  for 
taxes,  purchase-money,  and  improvements,  no  alienation  of 
the  homestead  of  a  husband  and  wife  can  be  effected,  nor  any 
lien  or  incumbrance  placed  ^hereon,  except  by  the  joint  con- 
sent of  the  husband  and  wife.    Hoffman  v.  Hill 611 

8.  Homestead — What  Constitutes.  And  it  makes  no  difference 
that  the  homestead,  or  a  part  thereof,  may  be  used  for  some 
other  purpose  than  as  a  homestead,  where  the  whole  of  it  con- 
stitutes only  one  tract  of  land  not  exceeding  in  area  the  amount 
permitted  to  be  exempted  under  the  homestead  exemption 
laws,  and  where  the  part  claimed  as  not  a  part  of  the  home- 
stead has  not  been  totally  abandoned  as  a  part  thereof  by  mak- 
ing it,  for  instance,  another  person's  homestead  or  a  part 
thereof,  or  by  using  it  or  permitting  it  to  be  used  in  some  other 
manner  inconsistent  with  the  homestead  interests  of  the  hus- 
band and  wife.    Id 611 

4.  Resulting  Trusts  —  Homestead  Purchased  with  Wift^s  Funds. 
Where  a  husband  and  wife  reside  in  another  state,  and  she  has 
a  considerable  amount  of  property  and  he  has  none,  and  he  is 
nearly  blind,  and  they  agree  to  come  to  Kansas  and  procure 
land  which  shall  belong  to  her,  and  they  come  and  settle  upon 
a  quarter- section  of  government  land,  intending  to  procure  the 
title  under  the  United  States  homestead  laws,  and  the  entry 
thereof  is  made  in  his  name,  but  she  furnishes  all  the  money 
to  pay  the  costs  and  expenses  thereof,  and  to  make  all  the  im- 
provements thereon,  and  valuable  improTcments  are  made 
thereon,  and,  when  final  proof  is  made  it  is  made  in  his  name, 
but  still  it  is  the  intention  and  agreement  of  the  parties  that 
the  property  shall  be  hers,  and  he  agrees  to  convey  the  title 
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to  her  as  soon  as  the  patent  shall  be  issaed,  she  agreeing  to 
furnish  him  a  home  thereon  as  long  as  he  shall  live,  and  they 
continue  to  reside  npon  the  property,  and  she  continues  to 
make  improvements  thereon,  and  in  a  little  more  than  one 
month  after  the  final  proof  is  made  the  husband  dies  intestate, 
and  without  executing  to  his  wife  any  deed  for  the  land,  held, 
that  under  the  facts  of  the  case  the  wife  is  entitled  to  the  prop- 
erty.    Barlow  v.  Barlow 676 

I. 
IDENTITY  OF  PROPERTY— 8e«  "Chattel  Mobtoaoe,"  18. 
ILLEGITIMATE  CHILDREN— sm  ** Bastabdy." 
IMMATERIAL  EVIDENCE— 8«b  "Evidbnob,"  8. 
IMPROVEMENTS— 8bb"Taxb8,  and  Taxation,"  6. 
INCOMPETENT   EVIDENCE- sbb  "Nbw  Tbial,"  1. 
INDORSEMENT— 8BB  «<Pbomi88obt  Notb,"  5. 
INFANT- 8BB  "Pbobatb  Ooubt." 
INFORMATION— ABB  "Cbiminaii  Law,"  1,  2,  6,  12,  16,  18. 

INJUNCTION: 

1.  Trespass  on  Lands — Injunction^  Refused.  When  a  petition 
states  a  cause  of  action  in  damages  to  real  estate,  and  also  asks 
for  an  injunction  to  restrain  the  defendant  from  trespassing 
thereon,  and  the  jury  find  that  the  defendant  had  trespassed  on 
plaintiff's  land  as  alleged  in  the  petition,  but  that  he  had  aban- 
doned his  trespasses  before  suit  was  begun,  and  the  court  re- 
fuses to  perpetuate  the  injunction,  but  renders  judgment  for 
the  plaintiff  for  nominal  damages  and  costs,  heUL,  not  error. 
Curtis  V.  Paggett 86 

2.  Execution,  Where  an  execution  against  an  insurance  company 
is  directed  to  the  sheriff  of  another  county,  who  attempts  to 
levy  on  property  which  is  exempt  under  chapter  111,  Laws  of 
1875,  (Comp.  Laws  of  1879,  ch.  50a,)  the  company,  having  its 
place  of  business  in  the  same  county,  may  apply  to  the  court 
of  that  county  to  prevent  the  unlawful  sale,  and  is  not  obliged 
to  proceed  in  the  court  from  which  the  executiop  issued.    Naill 

V.  Insurance  Co 223 

8.  County  Board — Control  of  County  Printing,  Under  ^  1655  of  the 
General  Statutes  of  ;1889,  the  boards  of  county  commissioners 
of  the  several  counties  of  the  state  have  exclusive  control  over 
the  county  printing ;  and,  in  the  absence  of  fraud  or  collusion, 
injunction  will  not  lie  to  restrain  the  board  from  paying  for 
such  coimty  printing  at  legal  rates,  although  other  parties  may 
have  been  willing  and  did  offer  to  do  the  county  printing  for 
a  less  sum  than  the  amount  fixed  by  law  for  doing  such  work. 
ComnCrs  of  Harper  Co,  v.  The  State,  ex  rel 283 

4.  County  Printing — Setting  Aside  Contract,  Mere  threats  by 
county  commissioners  to  ignore  and  set  aside  a  contract  let 
by  them  for  the  county  printing,  in  the  absence  of  any  official 
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INJUNCTION  —  Continued: 

offer  or  attempt  to  ignore  or  set  aside  SDoh  contract,  do  not 
constitute  grounds  for  an  injunction.  Common  of  Seward  Co, 
0.  Siovfer 287 

5.  Wfien,  Some  step  must  be  taken  by  the  commissioners  as  a 
board  toward  setting  aside  the  contract  before  an  injunction 

can  issue.    Id 287 

See  "Banks,"  2. 

INJURY  TO  STOCK ~8BB  "lUiiiBOADS,  and  Railboad  Compa- 
nies," 1,  28,  29. 

INSTRUCTIONS : 

1.  Eminent  Domain,  Upon  the  trial  of  an  appeal  from  the  award 
of  commissioners  appointed  to  condemn  a  right-of-way  for  a 
railroad  company  along  a  highway,  it  is  not  error  for  the  trial 
court  to  instruct  the  jury  that  they  are  not  to  take  into  con- 
sideration any  benefits  which  might  accrue  to  the  plaintiff,  by  ' 
reason  of  any  change  in  the  location  of  such  public  highway. 

C.  K.  db  W,  Rid.  Co.  V.  Woodward 191 

2.  Review  —  General  Objection.  A  party  who  complains  of  the 
rulings  of  the  court  in  charging  the  jury,  and  who  seeks  to 
have  them  reviewed,  should  specify  in  his  brief  and  argument 
wherein  the  rulings  are  erroneous.    A  mere  general  objection 

is  insufficient.    Jackson  v.  Linnington 896 

3.  Error.  Where  the  burden  of  proof  under  the  pleadings  and 
the  law  rests  upon  the  defendant,  it  is  material  error  for  the 
court  to  instruct  the  jury  otherwise.    Machine  Co.  v.  Morse  . . .  439 

4.  No  Exception,  Instructions  not  excepted  to  will  not  be  re- 
viewed.    Russell  V.  Bradley 488 

5.  No  Error.  The  instructions  given  and  the  instructions  refused 
examined,  and  held,  that  the  court  committed  no  error  in  giv- 
ing or  refusing  instructions.    The  evidence  examined,  and  held 

to  support  the  findings  of  the  jury.    Insurance  Co.  v.  Wood,. .  521 

6.  Fire  Set  by  Locomotive — Pleading  and  Proof.  In  an  action 
against  a  railway  company  for  damages  by  fire  caused  by  the 
operation  of  such  railway,  under  ^  1821  of  the  General  Stat- 
utes of  1889,  it  is  only  necessary  to  allege  and  prove  that  the 
fire  complained  of  was  caused  by  the  operation  of  the  defend- 
ant's railway,  to  make  out  a  prim^  faeie  case.  Instruction 
given  and  refused  considered,  and  found  that  the  trial  oonrt 
committed  no  error.    Ft.  8.  W.  db  W,  Rly.  Co.  v.  Tubbs 630 

7.  When  to  be  Given.  Instructions  are  not  to  be  given  unless 
applicable  to  the  facts  disclosed  upon  the  trial.  C.  K.  db  N, 
Rly.  Co.  V.  Stewart 704 

8.  Exception,  General  and  Indefinite.  The  exception  to  the  last 
instruction  given  by  the  court  to  the  jury  is  too  general 
and  indefinite  to  save  any  objection  to  the  instruction,  ex- 
cept the  usual  one  that  it  does  not  correctly  state  the  law  of 
the  case.  It  is  not  sufficiently  specific  and  certain  to  save  the 
question  whether  or  not  the  giving  of  the  instruction  after  the 
jury  had  partially  considered  the  case  is  error.    City  of  Topeha 

V.  Heitman 739 

See  **Cbiminal   Law,"  3,   10;    ^'Plbadino    and    Pbao- 
TiOE,"  41,  66. 
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INSURANCE: 

1.  Action  on  Policy — Evidence  and  Instructional  not  Within  Issues. 
In  an  action  to  reoover  on  a  policy  of  insurance,  the  plaintiff 
alleged  the  contract  of  insurance,  the  loss  by  fire,  and  the  re- 
fusal of  payment.  The  insurance  company  answered  that  a 
material  condition  of  the  contract  had  been  broken,  and  that 
the  rights  of  the  assured  under  the  policy  had  been  forfeited. 
The  plaintiff  replied  by  a  general  denial.  On  the  trial,  proof 
was  offered  over  objection  tending  to  show  that  the  company 
had  waived  the  condition  and  was  estopped  from  taking  ad- 
vantage of  the  forfeiture,  and  also  that  since  the  loss  a  final 
compromise  and  settlement  had  been  agreed  upon  between  the 
assured  and  an  agent  of  the  company.  Heldj  That  this  evi- 
dence and  the  instructions  based  thereon  were  not  within  the 
issues  and  should  have  been  excluded.  Insurance  Co,  v.  John- 
son         1 

2.  Mutual  Fire  Insurance — Assessments — Separate  Classes.  Chap- 
ter 111,  Laws  of  1875,  (Comp.  Laws  of  1879,  ch.  50a,)  provides 
that  the  business  of  each  class  of  a  mutual  fire  insurance  com- 
pany must  be  conducted  separately  from  the  other,  and  that  in 
no  case  shall  an  assessment  be  made  upon  the  premium  notes 
of  one  class  to  pay  the  losses  or  expenses  of  the  other.  The 
statute  provides  also  **that  the  goods,  wares,  etc.,  contained  in 
buildings  used  for  merchandise,  must  be  insured  in  the  second, 
not  the  first,  class."  Held,  That  where  one  insures  with  knowl- 
edge of  the  above  requirements,  and  the  policy  shows  upon  its 
face  that  it  was  issued  as  *' class  No.  2,'*  a  general  judgment 
rendered  on  such  a  policy  cannot  be  enforced  against  property 
expressly  devoted  to  the  payment  of  losses  on  property  of  the 
first  class,  but  may,  however,  be  enforced  against  any  other 
property.    Naill  v.  Insurance  Co 228 

3.  Execution — Injunction.  Where  an  execution  against  an  insur- 
ance company  is  directed  to  the  sheriff  of  another  county,  who 
attempts  to  levy  on  property  which  is  exempt  under  chapter 
111,  Laws  of  1876,  (Comp.  Laws  of  1879,  ch.  60a,)  the  company, 
having  its  place  of  business  in  the  same  county,  may  apply  to 
the  court  of  that  county  to  prevent  the  unlawful  sale,  and  is  not 
obliged  to  proceed  in  the  court  from  which  the  execution  is- 
sued.    Id 228 

4.  Insurance  Company — Forfeiture  of  Charter.  The  repeal  of  a 
statute  under  which  an  insurance  company  is  organized,  by  a 
subsequent  act  of  the  legislature,  which  declares  the  charter  of 
such  insurance  company  forfeited  unless  the  company  complies 
with  the  provisions  of  the  repealing  act  within  a  limited  time, 
does  not  work  the  cancellation  of  policies  of  said  company 
outstanding  at  the  time  of  the  passage  of  the  later  act,  though 
the  company  failed  to  comply  with  its  provisions  and  thus  for- 
feited its  charter.     Manlove  v.  Insurance  Co 309 

5.  Policy — Cancellation.  The  acts  of  the  insurance  company,  in 
deciding  to  close  up  its  business,  and  notifying  the  plaintiffs 
that  the  company  would  not  be  liable  on  its  policies  issued  to 
them,  without  returning  to  the  plaintiffs  the  unearned  cash 
premium  paid  by  them  to  secure  said  policies,  did  not  operate 

as  a  cancellation  of  said  policies.    Id 809,  810 

6.  Action  on  Insurance  Policy — Evidence  for  Jury.  In  an  action 
upon  an  insurance  policy  for  loss  by  fire,  where  it  appeared 
that  an  application  had  been  received  by  the  company,  and  the 
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party  making  the  same  had  possession  of  a  policy  of  insur- 
ance in  the  company  to  which  application  had  been  made,  and 
for  which  a  note  for  the  premium  had  been  executed  to  such 
company,  held,  that  there  was  evidence  sufficient  to  go  to  the 
jury,  and  that  this  court  cannot  say  there  was  a  failure  of 
proof  showing  that  the  insurer  had  executed  and  delivered  a 
policy  to  the  insured.  The  evidence  examined,  and  found 
that  no  prejudicial  error  was  committed  by  the  trial  court  in 

the  admission  of  the  same.    Insurance  Co.  v.  Laggart 663 

See  "Constitution All  Law,"  2. 

INTEREST— SM  "Taxes,  and  Taxation,"  1. 

INTOXICATING  LIQUOR  — see  "OsiMiNAii  Law,"  6,  18,  19,  20, 
23. 

J. 

JOINPER  OF  COUNTS— SEE  "Cbiminal  Law,"  5. 

JOINT  CONSENT— SEE  "Homestead,"  4. 

JOINT  JUDGMENT  — SEE  "Judgment."  8. 

JUDICIAL    NOTICE  — SEE    "Coal    Dust,"   1;    "Pleading    ahd 
Fbaotioe,"  44. 

JUDGMENT : 

1.  When  not  Vacated,  A  defendant  in  an  action  to  foreclose  liens 
of  material-men  and  mechanics,  who  is  personally  served  with 
summons,  and  allows  judgment  to  go  against  him  by  default, 
is  not  entitled,  nearly  six  months  thereafter,  and  at  a  subse- 
quent term  of  the  court,  and  after  th<9  property  has  been  sold 
at  sherifiTs  sale,  to  have  the  judgments  vacated  on  motion  or 
petition,  without  showing  that  he  has  a  defense  to  the  whole 
or  a  part  of  the  action  in  which  the  judgments  are  rendered. 
Coffey  V.  Carter 22 

2.  Casey  Followed.  The  rule  stated  in  T?ie  State  ex  rel,  v.  Stock,  38 
Eas.  154,  as  to  private  judgments  having  no  binding  force 
where  the  state  is  attempting  to*enforce  its  laws,  followed. 
The  State  ex  rel,  v.  Burton 44 

8.  Nature  of  Action — Statement  in  Affidavit.  In  an  action  to  f ore> 
close  a  mortgage  based  on  service  by  publication  only,  the  affi- 
davit to  obtain  the  same  alleged  that  personal  service  could  not 
be  made  upon  the  defendant  within  the  state,  and  "  that  this  is 
an  action  brought  for  the  recovery  of  real  property  under  a 
mortgage,  situated  in  said  county  of  Lyon,"  and  it  was  con- 
tended that  the  affidavit  did  not  sufficiently  state  the  nature  of 
the  action.  Held,  That  it  is  imperfect  in  this  respect,  but  not 
so  defective  as  to  render  a  judgment  based  thereon  null  and 
void  or  subject  to  a  collateral  attack.    Shippen  v.  KimbaU 178 

4.  Mutual  Fire  Insurance — Assessments — Separate  Classes.  Chap- 
ter 111,  Laws  of  1875,  (Comp.  Laws  of  1879,  ch.  50a,)  provides 
that  the  business  of  each  class  of  a  mutual  fire  insurance  com- 
pany must  be  conducted  separately  from  the  other,  and  that 
in  no  case  shall  an  assessment  be  made  upon  the  premium 
notes  of  one  class  to  pay  the  losses  or  expenses  of  the  other. 
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The  statate  provides  also  *'that  the  goods,  wares,  etc.,  con- 
tained in  buildings  nsed  for  merchandise,  mast  be  insured  in 
the  second,  not  the  first,  class."  Held,  That  where  one  insures 
with  knowledge  of  the  above  requirements,  and  the  policy 
nhows  upon  its  face  that  it  was  issued  as  ** class  No.  2,*'  a  gen- 
eral judgment  rendered  on  such  a  policy  cannot  be  enforced 
against  property  expressly  devoted  to  the  payment  of  losses 
on  property  of  the  first  class,  but  may,  however,  be  enforced 
against  any  other  property.    Naill  v.  Insurance  Co 228 

6.  Findings — Judgmenty  When  not  Reversed,  Where  special  find- 
ings are  immaterial,  a  judgment  will  not  be  reversed,  although 
there  may  be  no  evidence  to  support  such  findings.  Booge  v. 
Scott 247 

6.  ATnendment  in  Supreme  Court  Where  a  trial  court  renders  a 
judgment  for  a  less  amount  than  the  verdict  returned  by  the 
jury,  such  judgment  cannot  be  corrected  in  the  supreme  court 
to  conform  to  the  verdict  of  the  jury,  in  proceedings  in  error 
brought  by  the  party  against  whom  the  judgment  is  rendered, 
when  no  cross-petition  is  filed  by  the  party  hi  whose  favor  the 
verdict  is  returned,  asking  for  a  correction  or  modification  of 
the  judgment.     Mo,  Pac.  Rly,  Co,  v.  Lea 268 

7.  Mortgage — Foreclosure — Personal  Judgment  Where  an  action 
is  brought  for  the  foreclosure  of  a  reckl-eetate  mortgage  and  a 
personal  judgment  upon  the  notes  secured  thereby  against  the 
purchaser  of  the  mortgaged  premises,  who  has  assumed  the 
payment  of  the  notes  secured  by  the  mortgage,  and  the  makers 
of  the  notes  and  mortgage,  the  failure  to  indorse  the  sum- 
mons, as  in  an  action  for  the  recovery  of  money  only,  will  not 
render  the  personal  Judgment  against  such  purchaser,  or  the 
makers  of  the  notes  and  mortgage,  void.    Beverly  v.  Fairchild,  289 

S.  Husband  and  Wife  —  Action  —  Misjoinder — Joini  Judgment 
Where  a  husband  and  wife  sell  and  convey  jointly  and  by  a 
joint  deed  certain  real  estate  to  H.  for  the  joint  consideration 
of  $6,650,  and  afterward  the  grantors  commence  a  joint  action 
Against  H.  for  the  purchase-price  of  the  land,  and  the  petition 
Htates  and  shows  a  joint  cause  of  action  for  the  purchase-price 
of  the  land,  and  no  question  is  raised  as  to  a  misjoinder  of 
causes  of  action  or  of  palrties  by  either  a  demurrer  or  an  an- 
Hwer,  but  on  the  trial  it  appears  that  each  of  the  plaintiffs 
owned  a  separate  portion  of  such  real  estate,  and  the  trial 
court  rendered  a  joint  judgment  in  favor  of  the  plaintiffs  and 
aj^ainst  the  defendant  for  the  amount  of  the  purchase-price 
Rtill  remaining  due  and  unpaid,  held,  not  error.  Hurd  v.  Simp- 
son     372 

9.  No  Legal  Existence.  Under  the  allegations  of  the  pleadings,  it 
is  assumed  by  the  supreme  court  that  a  certain  judgment  of  a 
justice  of  the  peace  was  rendered  on  April  80,  1887,  and  set 
aside  and  a  new  trial  granted  on  May  4,  1887,  and  the  new  trial 
was  set  for  May  16, 1887;  and  upon  these  facts,  held,  that  after 
May  4, 1887,  the  judgment  of  the  justice  of  the  peace  had  no 
legal  existence.     Olson  v.  Nunnally 891 

10.  Mortgage — Foreclosure — Personal  Judgment  against  Intermedi- 
ate Orantees,  Where  lands  previously  mortgaged  were  con- 
veyed to  R.,  who  assumed  and  agreed  to  pay  such  mortgages, 
and  R.  conveyed  the  land  to  N.  by  warranty  deed,  and  N.  sub- 
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seqnently  mortgaged  to  the  same  parties  that  held  the  first 
mortgages,  and  these  parties  oommenoed  their  action  to  fore- 
close, a  personal  jndgqaent  shoold  be  rendered  against  R.  for 
the  amount  of  the  mortgages  he  assnmed  to  pay,  both  for  the 
protection  of  the  original  mortgagor,  who  conveyed  to  R.,  and 
for  the  protection  of  N.,  to  whom  B.  conveyed  by  warranty 
deed,  and  the  amonnt  collected  on  said  judgment  shonld  be 
applied  to  the  satisfaction  of  the  mortgages  that  R.  agreed  to 
pay.    Barb  Wire  Co,  v,  Randolph 420 

11.  Trial — Admissions  —  Direction  of  Judgment.  The  court  is  war- 
ranted in  acting  apon  the  admissions  made  by  parties  during 
the  trial  of  a  cause;  and  where  the  plaintiff,  in  making  the 
opening  statement  of  his  case  to  the  court  and  jury,  admits 
or  states  facts  the  existence  of  which  absolutely  precludes  a 
recovery  by  him,  the  court  may  close  the  trial  at  once  and  give 
judgment  against  him.    Lindley  v.  A,  T.  db  S,  F.  Rid.  Co 432 

12.  Vacation  for  Wraud — Pleading,  Where  a  judgment  obtained 
against  several  defendants  is  sought  to  be  vacated  on  account 
of  the  fraud  practiced  by  the  successful  party,  and  it  is  aUo 
alleged  that  it  is  void  as  to  some  of  the  defendants  because 
no  service  of  summons  was  made  upon  them,  those  not  served 
are  not  confined  to  the  remedy  prescribed  in  the  last  clause 
of  §  675  of  the  civil  code,  of  having  the  judgment  vacated  on 
motion,  but  may  join  with  the  other  defendants  in  an  action  to 
have  it  set  aside  for  the  fraud  practiced  by  those  who  obtained 
the  same.  The  allegations  of  fraud  contained  in  the  petition 
examined,  and,  although  somewhat  indefinite,  are  held  to  be 
sufficient  to  withstand  a  demurrer  filed  against  the  same.    Steele 

V,  Duncan 511 

JURISDICTION : 

1.  Receiver — Appointment^  When  Void,  A  court  or  a  judge  at 
chambers  has  no  power  or  jurisdiction  to  appoint  a  receiver 
when  there  is  no  action  then  pending.     Ouy  v.  Doak 236 

2.  Infant — Adoption — Res  Judicata.  An  order  of  the  probate 
court  permitting  the  adoption  of  an  infant  child  is  conclusive 
so  far  as  that  court  is  concerned.  Such  court  has  no  further 
jurisdiction  in  the  matter.  The  evidence  in  this  case  examined, 
and  held  not  to  justify  this  court  in  depriving  the  respondents 
of  the  custody  of  the  child  sought  to  be  taken  from  them.    In 

re  Bush,  Petitioner 264 

8.  Appeal  from  a  Justice — New  Petition — Practice.  Where  an 
action  is  appealed  from  a  justice  of  the  peace  to  the  district 
court,  and  the  plaintiff,  with  the  consent  of  the  defendant,  files 
in  the  district  court  a  new  petition,  setting  up  a  claim  exceeding 
$300,  and  the  defendant  voluntarily  appears  and  files  his  answer 
thereto,  the  district  court  has  jurisdiction  to  hear  and  deter- 
mine the  action  upon  the  pleadings  filed  in  that  court,  the  same 

as  if  there  had  been  no  appeal.    Mo.  Pac.  Rly.  Co.  v.  Lea 263 

See  "Justices,  and  Justices*  Ooubts,"  7,  12;  "Pbaotice, 

DiSTBIOT  COUBT,"  8,  12." 

JURY: 
1.  Intoxicating  lAquor — Unlawful  Sale — Competent  Juror.    In  a 
criminal  prosecution,  where  the  defendant  was  charged  with 
keeping  and  maintaining  a  nuisance,  to  wit,  a  place  for  the  sale 
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of  intoxicating  liqnors,  a  person  who  was  called  as  a  jnror  was 
shown  by  his  own  testimony  to  be  a  member  of  an  organization 
called  the  **Good  Templars,"  whose  object  was  as  follows:  **He 
did  not  understand  the  special  object  of  sach  organization  to 
be  the  enforcement  of  said  [prohibitory  liqaorj  law  among 
others,  but  to  promote  temperance  among  its  members  by 
moral  suasion."  Held,  That  such  person  was  not  shown  by  the 
foregoing  to  be  incompetent  to  serve  as  a  juror  in  the  case. 
And  in  such  a  case  it  is  not  error  for  the  trial  court  to  permit 
the  prosecution  to  introduce  eyidence  of  other  sales  of  intoxi- 
cating liquors  than  those  of  which  the  county  attorney  or  the 
prosecuting  witness  had  knowledge  prior  to  the  commence- 
ment of  the  prosecution.     Ttie  State  v.  Estlinbaum 291,  292 

2.  Master  and  Servant — Death  by  Wrongful  Act — Action  by  Parents 
— Excessive  Verdict,  In  an  action  brought  for  the  benefit  of 
the  parents,  as  next  of  kin,  to  recover  for  the  alleged  negli- 
gent killing  of  their  son,  who  was  grown  up,  of  full  age,  and 
living  apart  from  them,  but  was  unmarried,  no  proof  was  of- 
fered of  the  parents^  financial  condition,  or  that  they  had  ever 
received  any  actual  pecuniary  benefits  from  the  son  during 
his  life-time;  nor  was  there  any  evidence  showing  a  reasonable 
probability  of  pecuniary  advantage  to  them  from  the  contin- 
uance of  the  son's  life.  Held,  That  a  verdict  awarding  them 
$1,500  as  damages  was  excessive,  and  that  under  such  evidence 
no  more  than  nominal  damages  were  recoverable.  The  evi- 
dence of  negligence  produced  upon  the  trial  examined,  and 
held  to  be  sufficient  to  warrant  the  court  in  submitting  the  case 

to  the  jury.     Coal  Co.  v.  Limb, 469 

3.  Special  Qtiestions — Refusal,  Error,  When  a  party  to  an  action 
in  a  proper  manner  requests  the  court  to  submit  to  the  jury 
proper  special  interrogatories  to  be  answered  by  the  jury,  the 
court  commits  error  if  it  refuses  to  so  submit  them.  Jones  v, 
Annis 479 

4.  Taking  Books  to  Jury-Room,  Whether  the  jury  should  be  allowed 
to  take  to  their  room  when  they  retire  for  consultation  the 
account-books  of  a  partnership,  is  a  question  resting  largely 
in  the  discretion  of  the  trial  court,  and  to  reverse  a  judgment 
for  that  reason  it  must  affirmatively  appear  that  such  discre- 
tion has  been  abused.     Wood  v.  Wood 617 

See  "  Chimin Ai/  Law,'*  4,  20;  "Evidenob,"  6,  12. 

JURY  TRIAL  — SKK  "Pleading  and  Pbaotiob,"  52. 

JUSTICES,  AND  JUSTICES'  COURTS: 

1.  Continuance,  Paragraph  4981  of  the  General  Statutes  of  1889 
secures  to  either  party  to  a  cause  the  right  to  a  continuance 
for  any  number  of  days  not  exceeding  15,  upon  filing  with  the 
justice  the  affidavit  required  thereby.     Cook  v,  Larson 70 

2.  New  Trial — No  Motion — Review,  Where,  in  a  justice's  court, 
an  application  for  a  continuance  has  been  made,  and  refused 
by  the  court,  the  alleged  error  growing  out  of  such  refusal  may 
be  reviewed  in  this  court  without  any  motion  for  a  new  trial. 

Id 70 

3.  Bill  of  Particulars,  Suffieient  The  bill  of  particulars  in  this 
case  sufficiently  states  a  cause  of  action  for  the  recovery  of  a 
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JUSTICES,  AND  JUSTICES'  COURTS  — Contimubd: 

balance  due  on   the  transaotion   therein   set  out.     Origin  v. 
O'Neil 116 

4.  Demurrer — Evidence.  The  demarrer  to  the  eridenoe  of  the 
plaintiff  was  properly  overruled.    Sooh  evidenoe  held  snffioient 

to  snpport  the  verdict  and  judgment  therein.     Id 116 

5.  New  Trial,    Defendant  not  entitled  to  new  trial  on  the  ground 

of  accident.    Id 116 

6.  Judgment — No  Legal  Existence,  Under  the  allegations  of  the 
pleadings,  it  is  assumed  by  the  supreme  court  that  a  certain 
judgment  of  a  justice  of  the  peace  was  rendered  on  April  80, 
1887,  and  set  aside  and  a  new  trial  granted  on  May  4, 1887,  and 
the  new  trial  was  set  for  May  16,  1887;  and  upon  these  facts, 
heldf  that  after  May  4, 1887,  the  judgment  of  the  justice  of  the 
peace  had  no  legal  existence.     Oleon  v,  Nunnally 391 

7.  Jurisdiction,  On  May  16,  1887,  the  parties  appeared,  but  the 
justice  of  the  peace  was  absent  from  his  ofiBce  and  from  the 
township,  and  nothing  was  then  done  in  the  case.  Held,  That 
the  justice  of  the  peace  thereby  lost  all  jurisdiction  of  the  case. 

Id 891 

•8.  Defunct  Judgment,  not  Revived.  Afterward,  and  on  Noyember 
3,  1887,  the  justice  of  the  peace  attempted  by  an  order  to  set 
aside  and  vacate  his  previous  order  setting  aside  and  vacating 
the  judgment  and  granting  a  new  trial;  but  held^  that  the  or- 
der of  November  8,  1887,  could  not  have  the  effect  to  revive  or 
resuscitate  the  former  defunct  judgment.    Id 891 

9.  Void  Execution  —  Collateral  Attack.  Afterward  an  execution 
was  issued  upon  the  judgment  and  levied  upon  the  defendant's 
property;  but  heldf  that  as  the  judgment  had  no  legal  existence 
the  execution  was  itself  void,  and  could  be  attacked  collaterally 
as  well  as  directly,  and  its  enforcement  be  restrained  by  in- 
junction.    Id 392 

10.  No  Estoppel.  The  defendant  in  the  execution  gave  a  redelivery 
bond  and  was  thereby  permitted  to  retain  the  possession  of  the 
property;  but  held,  that  by  giving  such  redelivery  bond  he  did 
not  estop  himself  from  afterward  asserting,  either  directly  or 
collaterally,  that  the  judgment  and  all  things  depending  upon 

It  were  absolutely  void.    Id 892 

11.  Mandamus  to  Justice — Approval  of  Appeal  Bond.  Where  an 
appeal  bond  is  tendered  to  a  justice  of  the  peace  without  any 
justification  by  the  sureties  thereon,  and  the  justice  is  unac 
quainted  with  them  or  with  their  qualifications  and  objects  to 
their  sufficiency,  it  is  the  duty  of  the  party  preeenting  the 
bond  to  satisfy  the  justice  by  affidavit  or  other  proof  of  their 
qualifications;  and  when  this  is  not  done,  and  the  bond  is  not 
approved,  the  justice  will  not  be  compelled  by  mandamus  to 
approve  the  bond  after  the  expiration  of  the  time  for  appeal, 
although  it  then  appears  that  the  sureties  first  offered  pos- 
sessed the  requisite  statutory  qualifications.  C.  K.  db  N,  Rly. 
Co.  V.  Marshall 614 

12.  Jurisdiction — Objections  Too  Lctte.  In  an  action  commenced 
and  tried  before  a  justice  of  the  peace,  then  appealed  and  tried 
in  the  district  court,  it  is  too  late  to  raise  a  question  of  jurisdic- 
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tion  in  this  ooart,  based  upon  a  oonstraotion  of  the  pleadings 
diflferent  from  that  on  which  the  case  was  tried  in  the  ooorts 
below.     Wood  v.  Wood 617 

18.  Practice.  The  plaintiff  commenced  an  action  before  a  justice 
of  the  peace  apon  an  account  dnly  verified  ander  3  84  of  the  jus- 
tices' act,  and  no  denial  of  the  account^  verified  by  afiBdavit  or 
otherwise,  was  ever  interposed.  The  justice,  m  the  absence 
of  the  plaintiff,  sustained  a  motion  of  the  defendants  to  dis- 
miss the  action  for  want  of  prosecution,  but  within  five  min- 
utes thereafter  and  before  he  entered  the  order  of  dismissal 
upon  his  docket,  set  aside  the  order  of  dismissal  and  overruled 
the  defendants'  motion,  and  set  the  case  down  for  trial  at  a 
later  hour  of  the  same  day,  and  the  defendants'  attorney  had 
full  notice  thereof,  and  the  justice  afterward  rendered  judgment 
in  favor  of  the  plaintiff  and  against  the  defendants  for  the 
amount  of  the  plaintiff's  account.  Held,  No  material  error 
was  committed  as  against  the  defendants.    Sullivan  v.  Brown. .  708 

L. 

LAND  ORANT — sbb  **  Raii^boads,  and  RaiiiBoad  Compahibs,"  6. 

LANDLORD  AND  TENANT: 

Estoppel.  A  landlord  who,  having  leased  a  portion  of  a  building 
to  H.,  and  who  informs  W.,  occupying  the  balance  of  the 
building  under  a  lease  which  is  about  to  expire,  that  he  has 
leased  the  whole  building  to  H.  from  the  expiration  of  his 
( W.'s)  lease,  with  authority  on  the  part  of  H.  to  sub-let,  and 
advises  W.  to  lease  of  H.,  and  W.  leases  of  H.,  is  estopped 
from  denying  the  authority  of  H.  to  sub-let  to  W.  And 
the  privies  of  said  landlord  taking  under  him  by  a  subse- 
quent lease  are  also  estopped.  The  evidence  examined,  and 
held  not  to  establish  any  cause  of  action  in  favor  of  the  plain- 
tiff below,  and  that  the  court  erred  in  overruling  the  demurrer 
thereto.     Hill  v.  Wand 840 

LAND  WARRANT: 

Location — Demand — Limitation  of  Action.  In  1869,  T.  received 
from  W.  three  land  warrants,  calling,  in  the  aggregate,  for  820 
acres  of  land,  and  $180  in  cash,  to  be  used  by  T.  in  locating 
land  in  Kansas,  for  the  benefit  of  W.,  with  the  understanding 
that,  if  W.  should  not  be  satisfied  with  the  selections  of  T.,  that 
T.  would  pay  W.  back  his  money  and  the  value  of  the  land  war- 
rants, at  $1  per  acre,  with  interest  at  10  per  cent.  T.  used  the 
warrants  and  money  received  from  W.  in  locating  land,  but 
took  the  land  in  his  own  name.  In  September,  1885,  W.  elected 
to  take  the  land,  and  demanded  deeds  for  the  same,  and  also 
demanded  a  settlement  with  T.  Held^  That  the  statute  of  lim- 
itations did  not  commence  to  run  until  such  election  and  de- 
mand were  made  on  T.  by  W.,  and  that  the  action  was  not 
barred  when  the  suit  was  commenced.     Tipton  v.  Warner 606 

liARCENY— SBB  **Cbimimaii  Law,"  6. 
LEASE — SBB  **Lami>lobd  and  Tbnant." 
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LIEN: 

Homestead — Sale  under  Execution — Mechanic's  Lien,  In  an  ac- 
tion npon  a  promissory  note,  where  the  conrt  finds  that  the 
debt  for  which  snoh  note  was  given  was  for  lumber  and  mate- 
rial fornished  by  the  plaintiff,  and  used  by  the  defendant  in 
the  erection  of  a  dwelling-honse  apon  his  homestead  while  he 
was  the  owner  thereof,  saoh  finding  is  oonclosive;  and  where 
a  judgment  for  the  amount  doe  upon  snch  promissory  note 
is  rendered  apon  saoh  finding,  heldy  that,  under  an  execntion 
issued  upon  snch  jndgment,  the  officer  may,  if  no  personal 
property  of  the  judgment  debtor  can  be  found,  levy  upon  the 

homestead  to  satisfy  such  execution.     Tyler  v,  Johnson 410 

See  ''Ohattbl  Mobtoaos,'*  1, 11, 14;  **  Hombstbad,**  1,  4. 

LIMITATION  OP  ACTIONS: 

1.  Ejectment — Action,  Barred.  Where  a  person  has  been  in  the  act- 
ual and  exclusive  possession  of  real  estate,  claiming  to  be  the 
owner  thereof  under  a  guardian's  sale  and  deed,  for  more  than  15 
years,  and  the  minor  whose  land  was  sold  and  conveyed,  and  who 
is  a  female,  attained  her  majority  in  the  meantime  by  arriving^ 
at  the  age  of  18  years,  and  also  in  the  meantime  permitted  more 
than  two  years  after  attaining  her  majority  to  elapse  before 
she  commenced  any  action  to  disturb  the  possession  of  the  per- 
son holding  under  the  guardian's  sale  and  deed  or  to  question 
his  ownership  with  regard  to  the  land,  held,  that  any  cause  of 
action  which  she  might  have  had  because  of  such  adverse  pos- 
session and  claim  of  ownership  is  barred  by  the  15-year8'  stat- 
ute of  limitations.  (Civil  Code,  §  16,  subdiv.  4.)  Hovrberi  v. 
Heyle 6S 

2.  Fraud — Concealment.  The  statute  of  limitations  does  not 
begin  to  run  against  an  action  for  relief  on  the  ground  of 
fraud  until  the  fraud  is  discovered  by  the  party  aggrieved. 
But  where  this  exception  is  relied  on,  and  the  plaintiff's  pe- 
tition shows  that  the  fraud  was  consummated  more  than  two 
years  before  the  commencement  of  the  action,  it  is  incumbent 
on  him  to  allege  that  he  did  not  discover  the  fraud  until  within 
the  two-year  period  of  limitation,  in  order  to  take  it  out  of  the 
operation  of  the  statute.  An  allegation  that  he  did  not  find 
the  whereabouts  of  the  defendant  is  not  equivalent  to  an  aver- 
ment of  a  failure  to  discover  the  fraud.    Myers  v.  Center 324 

3.  Land  Warrants — Location — Demand.  In  1869,  T.  received  from 
W.  three  land  warrants,  calling,  in  the  aggregate,  for  820  acree 
of  land,  and  $180  in  cash,  to  be  used  by  T.  in  locating  land  in 
Kansas,  for  the  benefit  of  W.,  with  the  understanding  that,  if 
W.  should  not  be  satisfied  with  the  selections  of  T.,  that  T. 
would  pay  W.  back  bis  money  and  the  value  of  the  land  war- 
rants, at  $1  per  acre,  with  interest  at  10  per  cent.  T.  used  the 
warrants  and  money  received  from  W.  in  locating  land,  but 
took  the  land  in  his  own  name.  In  September,  1885,  W.  elected 
to  take  the  land,  and  demanded  deeds  for  the  same,  and  also 
demanded  a  settlement  with  T.  Heldj  That  the  statute  of  lim- 
itations did  not  commence  to  run  until  such  election  and  de- 
mand were  made  on  T.  by  W.,  and  that  the  action  was  not 
barred  when  the  suit  was  commenced.     Tipton  v.  Warner 606 

4.  Action,  not  Barred.  The  action  was  brought  within  proper 
time  so  as  not  to  be  barred  by  any  statute  of  limitations,  but 
the  amendment  was  not  made  until  more  than  three  years  had 
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elapsed  after  the  pnrohase  and  sale  of  the  horse,  and  the  plain- 
tiffs recovered  in  the  action.  Held,  That  the  oaase  of  action 
upon  which  the  plaintiffs  recovered  was  not  barred  by  any  stat- 
ute of  limitations.     Gulp  r.  Steere 747 

LIQUIDATED  DAMAGES— sbx  ^'Damaobs,"  7. 

LIVE-STOCK  SHIPMENTS  — 8BB   "Railboads,  and   Railboad 

COMPANIBS,"   28. 

LOCATION  OF  ROUTE— bbb  "Railboads,  and  Railboad  Com- 

PANIBS,"    6. 

M. 

MALICIOUS  PROSECUTION: 

1.  Probable  Cause — Liability.  In  an  action  for  malicioas  prose- 
cution npon  a  charge  of  malicious  trespass,  -where  there  was 
probable  cause  for  commencing  the  prosecution,  and  where  the 
defendant,  acting  upon  the  advice  of  attorneys,  and  believing 
there  was  probable  cause,  in  good  faith  and  without  malice 
caused  the  arrest  of  the  plaintiff,  the  defendant  is  not  liable  to 
the  plaintiff,  although  one  of  his  purposes  was  to  prevent  the 
construction  of  a  building  upon  his  land.  Jackson  v.  Linning- 
ton 396 

2.  Costs  in  Criminal  Cases — Liability  of  Complaining  \yune$s  — 
Constitutional  Law,  Section  826  ot  the  criminal  code,  which 
provides  that  a  prosecuting  witness  may  be  committed  for  his 
failure  to  pay  costs  when  the  jury  find  the  defendant  not  guilty, 
and  also  find  that  the  prosecution  was  instituted  from  mali- 
cious motives  and  without  probable  cause,  is  not  unconstitu- 
tional. (In  re  Ebenhach,  17  Eas.  618,  followed.)  In  re  Lowe, 
Appellant 769 

MANDAMUS: 

County  Board — Recognition  of  Member.  MandamvLS  will  not  lie  to 
compel  one  of  the  members  of  a  board  of  county  commission- 
ers and  the  county  clerk  to  recognize  a  person  as  county  com- 
missioner who  has  had  a  judgment  rendered  against  him  in  a 
contest  proceeding,  institutea  to  determine  who  was  elected  to 
such  office,  and  who  has  also  been  ousted  from  the  office  by  a 
judgment  of  the  district  court  in  proceedings  in  quo  warranto. 
The  peremptory  writ  of  mandamus  should  not  issue  unless  there 
is  a  clear  and  specific  legal  right  to  be  enforced,  and  there  is  no 
other  particular  and  adequate  legal  remedy.    Swariz  v.  Large,  304 

See  "JusTiOBS,  and  Justiobs'  Coubts,"11;  **Pbaotiob, 

SUPBBMB    COUBT,"  18. 

MASTER  AND  SERVANT— sbe  "Damages,"  8,  9;  "Railboads, 
and  Railboad  Companies,"  11. 

MEASURE    OF    DAMAGES  — see    "Railboads,    and    Railboad 
Companies,"  17. 

MEASURE  OF  RECOVERY— bee  "Replevin,"  4,  6. 
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MECHANICS'  LIENS: 

1.  Action  by  Sxtboontrcmtors — Parties — Caunterelaim  by  Oumer, 
Under  ^  4738,  (meohanios*  liens,)  General  Statutes  of  1889,  a  snb- 
oontractor  or  other  person  who  brings  an  action  against  the 
owner  of  a  bnilding  for  materials  ased  in  its  oonstraotion  most 
make  the  original  contractor  a  party,  and  if  the  snboontraetor 
or  other  person  fails  or  refuses  to  do  so,  and  the  contractor  has 
notice  or  knowledge  of  the  pendency  of  the  action  and  fails  to 
defend  the  maker  against  sach  demand,  the  owner  may  defend 
at  the  cost  and  expense  of  the  contractor.  If  the  contractor  is 
not  shown  to  have  notice  or  knowledge  of  the  pendency  of  the 
action,  the  owner  has  a  cause  of  action  against  the  subcon- 
tractor or  other  person  for  damages  by  reason  of  the  wrong- 
ful institution  of  the  action,  because  of  the  failure  to  make  the 
contractor  a  party.  When  the  contractor  assigns  all  the  money 
due  on  a  building  contract  to  a  lumberman  who  had  furnished 
material,  and  who  had  primarily  brought  suit  without  making 
the  contractor  a  party,  the  owner  can  plead  such  cause  of  ac- 
tion as  a  counterclaim.     Tracy  v,  Kerr 66(5 

2.  Cross  Petition — Answer — Amendment  of  Cross- Petition — Prac- 
tice, Where  a  cross-petition  sets  up  a  mechanic's  lien,  and  prays 
for  a  foreclosure  of  the  same  and  a  sale  of  the  premises  therein 
described,  and  an  answer  is  filed  oontaining,  among  other  things, 
a  general  denial,  and  upon  the  trial  the  court  permits  the  an- 
swer to  be  amended  so  as  to  allege  the  abandonment  of  work 
upon  the  building  in  the  place  of  its  completion,  the  answer  on 
file  will  be  regarded  as  putting  in  issue  the  amendment  to  the 
cross- petition;  and  therefore,  when  the  court  and  parties  pro- 
ceed with  the  trial  as  if  the  alleged  abandonment  was  one  of 
the  issues  of  the  case,  the  failure  of  the  court  to  permit  the  fil- 
ing of  a  new  denial  is  not  erroneous  or  prejudicial.  Springs 
Co,  V.  Lumber, Co 672 

8.  Timely  Filing— Enforcement  Where  the  foreclosure  of  a  me- 
chanic's lien  is  tried  before  the  court  without  a  jury,  and  the 
court  finds  as  a  fact  that  certain  work  was  done  upon  the  build- 
ing upon  a  specific  date,  it  will  be  assumed,  in  the  absence  of 
any  showing  to  the  contrary,  that  the  work  was  done  under  the 
contract,  or  with  the  consent  of  the  owner.  In  either  case,  the 
owner  would  be  liable  for  the  work  done  and  material  fur- 
nished, and  the  mechanic's  lien,  if  filed  within  the  statutory  time 
after  such  work  was  done  and  material  furnished,  would  be  in 
time.  ( The  case  of  Shaw  v.  SUwart,  48  Eas.  572,  followed.)  /d.,  672 
See  **LiEN." 

MEMORANDUM— SEE  **Aotion,"  10. 

MERGER  — SEE  *'A0TiON,"  12. 

MISJOINDER— SEE  "Pleading  and  Pbaotioe,"  86. 

MORTGAGE: 
1.  Foreclosure  —  Parties  —  Judicial  Sales^  not  Void,  Wells  entered 
a  tract  of  public  land  at  the  United  States  land  office,  and  ob- 
tained a  certificate  of  entry,  and  immediately  thereafter,  and 
before  the  patent  was  issued,  gave  a  mortgage  thereon  to 
Walker,  to  secure  the  purchase-money  which  was  furnished  by 
Walker,  which  mortgage  was  at  once  placed  upon  record. 
Shortly  afterward  Wells  conveyed  his  interest  in  the  land  to 
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C,  by  an  asRignmeDt  of  the  certificate  of  purchase,  bat  this 
assignment  was  never  recorded  nor  brought  to  the  notice  ot 
the  mortgagee.  Later,  defaalt  was  made  in  the  payment  of  the 
debt  secured  by  the  mortgage,  and  Walker  brought  an  action 
against  Wells,  the  mortgagor,  to  foreclose,  but  obtained  only 
constructive  service  upon  him,  and,  not  knowing  that  C.  wan 
the  assignee  of  the  mortgagor,  he  was  not  made  a  party  to 
the  proceeding.  A.  decree  of  foreclosure  was  rendered,  and 
the  land  sold  thereunder  to  Walker,  which  sale  was  coofirmed 
by  the  court,  and  a  proper  sheriff's  deed  was  executed  to  Walker 
for  the  land.  Afterward,  in  purnuance  of  a  judgment  rendered 
against  Walker,  and  a  judicial  sale  on  said  judgment,  the  sher- 
iff duly  executed  and  delivered  to  K.  a  sheriff's  deed,  which 
conveyed  the  entire  interest  of  Walker  in  the  land,  thus  giv- 
ing to  E.,  through  the  foreclosure  of  the  mortgage,  the  judg- 
ments, and  the  judicial  sales,  a  clear  chain  of  title  from  Wellt*, 
the  common  source  of  title,  before  C,  who  also  claims  under 
Weill*,  had  any  title  or  claim  whatever  on  record.  Up  to  this 
time  the  land  was  vacant,  unoccupied,  and  unimproved,  and  the 
patent  for  the  same  had  not  been  issued.  Afterward  the  pat- 
ent from  the  United  States  was  issued  directly  to  C,  as  the  as- 
signee of  Wells.  Heldy  That  as  0.  had  no  title  of  record,  the 
failure  to  make  him  a  party  to  the  foreclosure  proceedings  did 
not  render  the  judicial  sales  and  the  purchases  by  Walker  and 
E.  void;  and  further  held,  that  the  equities  and  interest  of  the 
purchasers  at  such  sales  are  superior  and  paramount  to  those 
of  C.    Shippen  v,  Kimball 17» 

2.  Evidence — Comparison  of  Signatures.  Where,  in  a  criminal 
case,  a  defendant  is  charged  with  t'he  forgery  of  a  note  and 
mortgage,  and  the  state  and  the  defendant  both  prove  upon 
the  trial  that  a  former  mortgage  offered  in  evidence  was  signed 
by  the  party  whose  signature  is  charged  to  have  been  forged, 
such  former  mortgage  is  competent  evidence  to  be  examined 
by  the  jury  for  the  purpose  of  comparing  the  genuine  signa- 
ture upon  the  former  mortgage  with  those  disputed  and  de- 
nied, to  assist  in  determining  whether  the  latter  were  genuine. 
The  State  v.  Zimmerman 242^ 

8.  Foreclosure — Personal  Judgment.  Where  an  action  is  brought 
for  the  foreclosure  of  a  real-estate  mortgage  and  a  personal 
judgment  upon  the  notes  secured  thereby  against  the  pur- 
chaser of  the  mortgaged  premises,  who  has  assumed  the  pay- 
ment of  the  notes  secured  by  the  mortgage,  and  the  makers  of 
the  notes  and  mortgage,  the  failure  to  indorse  the  summons, 
as  in  an  action  for  the  recovery  of  money  only,  will  not  render 
the  personal  judgment  against  such  purchaser,  or  the  makers 
of  the  notes  and  mortgage,  void.    Beverly  v.  Fairchild 28^ 

4.  Highway — Opening  over  Mortgaged  Land,  For  all  purposes  of 
establishing  and  opening  highways  under  our  statutes  through 
mortgaged  premises,  the  mortgagor  in  possession  is  to  be  re- 
garded as  the  owner  of  the  land.  Goodrich  v,  Comm'rs  of  Atchi- 
son Co 3'5 

6.  Foreclosure — Personal  Judgment  against  Intermediate  Grantees. 
Where  lands  previously  mortgaged  were  conveyed  to  R.,  who 
assumed  and  agreed  to  pay  such  mortgages,  and  R.  conveyed 
the  land  to  N.  by  warranty  deed,  and  N.  subsequently  mort- 
gaged to  the  same  parties  that  held  the  first  mortgages,  and 
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these  parties  oommenoed  their  action  to  foreclose,  a  personal 
jadgment  shonld  be  rendered  against  R.  for  the  amount  of  the 
mortgages  he  assumed  to  pay,  both  for  the  protection  of  the 
original  mortgagor,  who  conveyed  to  R.,  and  for'  the  protec- 
tion of  N.,  to  whom  R.  conveyed  by  warranty  deed,  and  the 
Hmonnt  collected  on  said  judgment  shonld  be  applied  to  the 
satisfaction  of  the  mortgages  that  R.  agreed  to  pay.  Barb 
Wire  Co,  V.  Randolph. 4ti0 

6.  Foreelo8ure — Jury  TriaL  In  an  action  to  foreclose  a  mort- 
gage, a  snrety  on  the  note  secured  filed  an  answer  that  did  not 
Htate  a  defense  to  the  action,  and  demanded  a  jury  triaL  Held, 
It  was  not  error  in  the  trial  court  to  refuse  a  jury  trial.  Good- 
acre  V,  Skinner 676 

7.  Assignment — Preference' of  Creditors,  Where  a  deed  of  assign- 
ment and  certain  mortgages  were  in  contemplation  at  the  same 
time,  and  the  preparation  of  all  commenced  and  proceeded  to- 
gether, and  all  were  executed  and  completed  substantially  at 
the  same  time,  the  preparation  and  execution  of  all  must  be 
treated  as  a  simultaneous,  continuous  and  single  act,  and  no 
preference  can  be  rightfully  claimed  under  the  mortgages. 
(Hardware  Co.  v.  Implement  Co.y  ante,  p.  423,  followed.)  Wat- 
kins  National  Bank  v.  Sands 691 

8.  Not  Defeated  —  Good  Faith,  In  the  deed  of  assignment  the 
conveyance  was  made  in  general  terms,  descriptive  of  all  the 
property  of  the  debtor  not  exempt  by  law,  and  it  also  con- 
tained a  provision  for  the  pro  rcUa  distribution  of  the  pro- 
ceeds among  all  the  creditors;  and  it  further  provided  that  the 
conveyance  was  made  subject  to  the  mortgages  executed  con- 
temporaneously with  the  deed  of  assignment.  Held,  That  the 
assignment,  having  been  made  in  good  faith,  and  in  terms  so  as 
to  convey  all  the  property  of  the  assignor  for  the  benefit  of 
all  his  creditors,  the  reference  to  the  mortgages,  although  in- 
operative and  void,  is  not  of  itself  sufficient  to  defeat  the  as- 
signment. The  testimony  examined,  and  found  to  be  sufficient 
to  sustain  the  ruling  of  the  court  in  vacating  and  discharging 

HU  attachment.    Id 691 

9.  Ejectment  —  Foreclosure — Forgery — Evidence,  In  an  action  of 
ejectment  brought  against  the  grantee  of  a  purchaser  at  a 
judicial  sale  made  in  an  action  of  foreclosure,  it  is  competent 
for  the  plaintiffs  in  the  ejectment  action  to  show  that  the 
mortgage  was  a  forgery,  and  that  the  persons  por porting  to 
have  executed  the  same  were  not  served  by  process  in  the  fore- 
closure suit.    Pray  v.  Jenkins 599 

10.  Sale  of  Land — Defective  Title — Recovery  by  Vendee  of  Money  Paid, 
Where  K.  sells  to  B.  certain  blocks  of  land,  and  gives  B.  a  title 
bond,  in  which  he  agrees,  upon  payment  of  the  purchase- money 
by  B.,  to  execute  and  deliver  to  B.  a  deed  conveying  an  inde- 
feasible estate  in  fee-simple,  B.  may  refuse  to  accept  a  deed 
for  said  blocks  of  land  upon  the  discovery  of  a  cloud  on  the 
title  in  the  form  of  an  unsatisfied  mortgage  of  record;  and 
nnless  E.,  within  a  reasonable  time  after  demand,  pays  such 
mortgage,  or  procures  a  release  of  the  same,  B.  may  bring  suit 
to  recover  back  the  money  paid  on  such  contract.  Kimball  v. 
Bell 757 
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MORTGAGE — Oontinubd  : 

11.  Evidence.  In  an  action  to  reooTer  the  parohase-money,  B.  is 
not  required  to  go  behind  the  record  and  show  that,  in  fact, 
the  mortgage  has  not  been  paid.  It  is  snfiBoient  if  he  ^show 
the  mortgage  of  record  and  ansatisfied.    Id 757 

12.  Demurrer  to  Evidence.  Haying  made  snoh  showing,  a  demar- 
rer  to  the  evidence  will  not  lie  npon  the  ground  that  he  failed 

to  show  the  mortgage  had  not  in  fact  been  paid.    Id 757 

MURDER— SBB  **Obiminai.  Law,"  12,  22. 

N. 

NEGLIGENOE: 

1.  Railrocul  Company — Fire — Findings.  In  an  action  against  a 
railway  company  to  recover  damages  oaosed  by  fire  escaping 
on  the  right-of-way  of  such  company,  the  fact  that  the  dry 
grass  of  the  previous  season  was  saflfered  to  remain  on  the 
right-of-way  is  proper  evidence  for  the  jury,  and  they  may  find 
negligence  from  it.  Snch  negligence  is  ordinarily  a  question 
of  fact  for  the  jury;  and  when  the  fire  was  caused  by  the  opera- 
tion of  the  railroad,  and  the  jury  make  special  findings,  inter 
alia,  that  the  negligence  of  the  defendant  consisted  in  the  fail- 
ure to  properly  dean  its  right-of-way,  heldy  that  under  chapter 
156  of  the  Laws  of  1885  the  defendant  was  not  entitled  to  judg- 
ment upon  such  special  findings,  when  the  general  verdict  was 
for  the  plaintiff.    SL  L.  db  S.  F,  Rly.  Co.  v.  Richardson 517 

2.  Railrocul  Company — No  Cattle- Guards.  The  defendant  rail- 
way company  failed  and  neglected  to  construct  or  maintain 
cattle-guards  where  its  line  of  railroad  entered  and  left  an  in- 
closed pasture.  During  the  time  of  such  neglect,  the  owner  of 
the  pasture  attempted  to  keep  his  stock  from  straying  by  herd- 
ing the  same.  One  day  the  herder  left  the  stock  to  go  to  dinner. 
While  absent,  a  cow  strayed  away,  got  into  a  creek,  and  mired 
down.  Heldy  If  the  creek  was  at  a  great  distance  from  the  pas- 
ture, or  if  the  miring  of  the  cow  was  something  extraordinary 
and  not  to  be  expected,  and  it  could  not  be  said  that  the  neglect 
of  the  railway  company  was  the  proximate  cause  of  the  loss 
of  the  cow,  the  company  would  not  be  liable  therefor.     C.  K.  db 

N.  Rly.  Co.  V.  Hotz 627 

8.  Contributory  Negligence.    In  an  action  under  ^  1821  of  the  Gen- 
eral Statutes,  the  plaintiff  is  not  chargeable  with  contributory 
negligence  for  a  mere  failure  to  take  precautions  against  the 
negligence  of  the  defendant.    Ft.  S.W,  <i  W,  Rly.  Co.  v.  TrMs,  680 
See  "Coal  Dust;"  ^'Damaobs,"  4, 6,  6, 8,  9;  "RAiiiBOADS, 
AND  Railboad  Companibb,"  2,  8,  15,  19,  21,  22. 

NEW  TRIAL: 

1.  Incompetent  Evidence — Harmless  Error.  The  admission  of  in- 
competent evidence,  which  is  not  prejudicial,  is  not  sufficient 
ground  to  set  aside  a  judgment  and  grant  a  new  trial.    A,  T, 

db  8.  F.  Rid.  Co.  V.  Collins 11 

2.  No  Motion — Review,  Where,  in  a  justice's  court,  an  applica- 
tion for  a  continuance  has  been  made,  and  refused  by  the  court, 
the  alleged  error  growing  out  of  such  refusal  may  be  reviewed 
in  this  court  without  any  motion  for  a  new  trial.  Cook  v.  Lar- 
son      70 

64  —  47  BA8. 
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NEW  TRIAL  — Cohtxhosd: 
8.  Oral  Statements  by  Court  to  Jury — New  Trial  Denied,  The 
mere  fact  that  the  oonrt  made  certain  oral  statements  to  the 
jnry  in  relation  to  their  agreeing  upon  a  verdict,  after  they 
had  retired  to  consider  their  verdict  and  had  been  returned 
into  court,  hot  did  not  direct  them  opon  any  mle  of  law  in- 
volved in  the  trial,  or  make  any  comment  npon  the  testimony, 
is  not  snch  an  instrnction  as  is  required  to  be  in  writing,  in 
accordance  with  §286  of  the  criminal  code;  and  while  snch 
statements  may  be  subject  to  criticism,  and  ought  not  to  have 
been  made  to  the  jury,  still  they  are  not  considered  sufficiently 
prejudicial  to  grant  a  new  trial  in  a  case  where,  from  the  entire 
record,  the  guilt  of  the  defendant  clearly  appears.  The  State  v. 
McLafferty 140 

4.  Harmlese  Error,  The  introduction  of  immaterial  evidence, 
which  is  not  prejudicial  to  the  rights  of  the  defendant,  is  not 
sufficient  ground  to  grant  a  new  triaL  C,  K.  db  W,  Rid,  Co,  v. 
Woodward 191 

5.  Application.  Where  an  application  by  petition  is  filed  for  a 
new  trial,  under  the  provisions  of  §  810  of  the  civU  code,  no 
verification  thereof  is  required.    Moody  v,  Branham 814 

6.  ^*  Thereupon*^ — Meaning,  ** Thereupon  the  defendants  filed  in 
writing  their  motion  for  a  new  trial.'*  The  word  ** thereupon*' 
in  this  sentence,  which  appears  in  the  record  immediately  after 
the  verdict  of  the  jury,  construed  as  an  adverb  of  time,  and 
held  to  mean,  **  without  delay  or  lapse  of  time."    HUl  v.  Wand,  840 

7.  Time  of  Filing  Motion — PreeumpOon,  Where  an  entry  of  the 
proceedings  taken  in  a  case  shows  when  the  trial  was  be^gnn, 
but  does  not  affirmatively  show  when  the  final  decision  was 
made,  and  it  is  shown  that  a  motion  for  a  new  trial  was  filed  five 
days  after  the  trial  was  commenced,  which  motion  was  entered 
and  allowed,  it  will  be  presumed  by  the  supreme  court,  for  the 
purpose  of  upholding  the  judgment  of  the  court  below  in 
granting  a  new  trial,  that  the  motion  was  filed  within  three 
days  after  the  final  decision  was  made.  W,  A  W,  RUL  Co.  v, 
Johnson 851 

8.  Motions  Overruled — No  Refoiew,When,  When  errors  complained 
of  relate  to  matters  occurring  on  the  trial,  for  which  a  new 
trial  is  asked,  but  the  action  of  the  court  in  overruling  the 
motion  for  a  new  trial  is  not  assigned  as  error,  they  cannot  be 
considered  in  this  court.  (Struthers  v.  Fuller,  45  Kas.  785,  cited 
and  followed.)    Dryden  v,  C,  K.  A  N,  Rly,  Co 445 

9.  Trial — Mirrors,  When  Considered,  Errors  occurring  during  the 
trial  cannot  be  considered  by  the  supreme  court  unless  a  mo- 
tion for  a  new  trial,  founded  upon  and  including  such  errors, 
has  been  made  by  the  complaining  party,  and  acted  upon  by 
the  trial  court,  and  its  ruling  excepted  to,  and  afterward  as- 
signed for  error  in  the  supreme  court.     CogshaU  v,  Spurry,  —   448 

10.  Verdiot — IneonsisterU  Findings,  The  record  in  this  case  exam- 
ined, and  field,  that  the  special  findings  of  the  jury  are  so  in- 
consistent with  each  other  and  with  the  general  verdict,  and 
disclose  such  a  want  of  intelligence  and  fairness,  that  the  mo- 
tion for  a  new  trial  should  have  been  sustained  by  the  trial 
court.    S,  K,  Rly,  Co,  v,  Oorsuoh, 588 
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NEW  TRIAL  — Oontimusd: 

11.  Errors  of  Law — Waiver,  Errors  of  law  oooarring  at  the  trial 
most  be  assigned  for  cause  in  a  motion  for  a  new  trial,  and  if 
this  is  not  done  this  court  will  not  pass  upon  them.     The  Stats 

V,  Tuchman, 736 

12.  Amendment  of  Motion.  The  defendant  filed  his  motion  for  a 
new  trial  within  proper  time;  but  more  than  three  days  there- 
after, and  indeed  nearly  two  months  thereafter,  he  asked  leave 
of  the  court  to  amend  his  motion  for  a  new  trial  by  adding 
thereto  the  following,  to  wit:  **  Errors  of  law  occurring  at  the 
trial  and  excepted  to  by  the  defendant,"  which  leave  was  re- 
fused by  the  court.    Held,  Not  error.     Culp  v,  Steere 747 

See  "  JusTioKS,  and  Justiobs*  Ooubts,"  2,  5. 

NOMINAL  DAMAGES— su  *<Damaobs,'*  2. 
NOBMAL  SCHOOL  FUND— ssi '<Statb  Tbkasubt.'' 
NOTICE— BBB  "Action,"  18;  "Attaohmbht,"  8;  "Oowtbaot,"  26; 

**COBVBYANOB,"  1;    "FB4UD,"  8;    "HlQHWAT,"  3. 

NUISANCE- 8BB  "Cbimihai.  Law,"  19. 

O. 
OFFICE  AND  OFFICER: 

1.  Ckmnty  Attditor^  When,  After  chapter  87  of  the  Laws  of  1891 
was  passed  and  took  effect,  there  could  be  no  such  officer  as 
county  auditor  in  any  county  with  less  than  45,000  inhabit- 
ants, except  in  Leavenworth  county.  Lawaon  v,  CommWa  of 
Reno  Co 271 

2.  County  Board — Recognition  of  Member.  Mandamus  will  not  lie 
to  compel  one  of  the  members  of  a  board  of  county  commis- 
sioners and  the  county  clerk  to  recognize  a  person  as  county 
commissioner  who  has  had  a  judgment  rendered  against  him 
in  a  contest  proceeding,  instituted  to  determine  who  was  elected 
to  such  office,  and  who  has  also  been  ousted  from  the  office  by 
a  judgment  of  the  district  court  in  proceedings  in  quo  war- 
ranto. The  peremptory  writ  of  mandamus  should  not  issue 
unless  there  is  a  clear  and  specific  legal  right  to  be  enforced, 
and  there  is  no  other  particular  and  adequate  legal  remedy. 
Swartz  V,  Large 804 

8.  School  District — Appointment  of  Treasurer — Failure  to  Oive 
Bond,  Where  H.  is  elected  as  his  own  successor  treasurer  of  a 
school  district  at  the  annual  meeting  of  said  district,  and  im- 
mediately takes  the  oath  of  office  and  continues  to  perform  all 
the  duties  of  said  office  for  a  year  without  giving  a  bond,  but 
then  gives  a  bond  which  is  executed  according  to  law,  and  ap- 
prove by  the  director  and  clerk,  and  said  bond  was  given  as 
soon  as  the  board  fixed  the  amount  of  said  bond,  and  after- 
ward, a  week  or  10  days,  the  county  superintendent  appoints  H. 
treasurer  for  said  district,  upon  the  theory  that  a  vacancy  exists, 
because  the  bond  was  not  given  within  20  days  after  the  elec- 
tion of  said  treasurer,  held,  that  no  vacancy  existed  to  be  filled 
by  appointment  of  the  superintendent,  and  that  the  appoint- 
ment of  H.  was  void.    Homeman  v.  Harlam 418 


Digitized  by  VjOOQ iC 


852  SUPREME  COURT  OF  KANSAa 

OFFICE  AND  OFFICER— Continobd: 
4.  Railrocui  Company  —  Repairs  —  Reeommendatian  of  Railroad 
Commissioner^,  Under  the  provisions  of  §  5,  chapter  124 ,  Laws 
of  1888,  (11828,  Oen.  Stat,  of  1889,)  an  order  or  recommenda- 
tion of  the  board  of  railroad  commissioners  of  the  state  to  a 
railroad  company,  requiring  repairs  to  be  made  npon  its  road 
or  track,  to  promote  the  security,  convenience  and  accommo- 
dation of  the  public,  is  advisory  only.  Such  an  order  or  rec- 
ommendation is  not  final  or  conclusive  upon  the  railroad 
company  or  in  the  courts.     The  State,  ex  rely  v.  K.  C.  Rid.  Co. .  497 

OMNIBUS— s««  "Exemption." 
OWNERSHIP— SEB  "Evidence,"  8. 

P. 
PAROL  EVIDENCE— BEE  "Evidence,"  11. 

PARTIES: 

Defect  of  Parties — Waiver.  A  defect  of  parties  should  be 
raised  either  by  answer  or  demurrer,  and«  when  not  so  taken 
advantage  of,  is  usually  waived.  The  evidence  examined,  and 
found  sufficient  to  support  the  special  findings  and  judgment 

of  the  trial  court.    Hurd  v,  Simpson 246 

See  "Meohanios'  Lien,"  1;  "Mobtoaob,"  1. 

PARTNERSHIP: 

1.  AdministrcUion  —  Right  to  Partnership  Property — Surviving 
Partner,  The  administratrix  of  the  estate  of  a  deceased 
member  of  a  copartnership  consisting  of  two  persons  has  no 
legal  right  to  take  the  possession  of  the  property  of  the  part- 
nership from  the  surviving  partner  until  such  surviving  part- 
ner has  been  cited  for  that  purpose,  and  neglects  or  refuses  to  * 
give  the  bond  required  by  1  2817,  General  Statutes  of  1889,  and 
until  the  administratrix  of  the  undivided  estate  of  the  deceased 
partner  has  given  the  further  bond  required  by  ^  2820,  General 
Statutes  of  1889.     Teney  v,  Laing 297 

2.  Erroneous  Proceedings  by  Administratrix,  When  the  adminis- 
tratrix of  the  estate  of  a  deceased  member  of  a  copartnership 
consisting  of  two  persons,  without  citing  the  surviving  partner, 
and  without  executing  the  further  bond,  commences  proceed- 
ings in  the  probate  court  under  Tl  2982,  2988,  2984,  2985,  2986, 
or  under  ^^2821  and  2822,  against  the  surviving  partner  and 
other  persons,  to  get  possession  and  control  of  the  partnership 
property,  ^t  is  error  not  to  dismiss  such  proceedings  on  motion 
made  for  that  purpose.    Id 297 

8.  Contract  by  Surviving  Partner  to  Pay  Firm  Debts.  A  contract 
made  between  a  surviving  partner,  the  widow  of  a  deceased 
partner,  who  left  minor  children,  and  a  part  of  the  indi- 
vidual creditors  of  the  deceased  partner,  that  the  surviving 
partner  should  pay  a  proportionate  share  of  the  individual  in- 
debtedness of  the  deceased  partner,  and  retain  all  the  partner- 
ship property,  is  against  public  policy,  and  is  illegal  and  void. 
Cox  V.  Orubb 436 
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PARTNERSHIP— Continubd: 
4.  Void  ContrcieU    A  promise  made  by  the  sonriTing  partner  to 
a  creditor  of  the  deceased  partner,  in  pnrsoanoe  of  sach  an 
agreement,  to  pay  such  creditor  a  proportionate  share  of  the 

individaal  debt,  is  illegal  and  void.     JcL 485 

See  "Account- Books." 

PART  PERFORMANCE— SIB  "Oontbaot,"  14. 
PAYMENT— SBB  "Pbomissobt  Note,"  1. 
PENALTY— 8««  "Damaqbs,"  7. 

PENITENTIARY: 

Eight-Hour  Law — Officers  and  Employis  in  Penitentiary,  The 
officers  and  employes  mentioned  in  J  20,  chapter  152,  Laws  of 
1891,  are  not  embraced  in  the  provisions  of  chapter  114,  Laws 
of  1891,  making  it  unlawful  for  laborers,  workmen,  mechanics, 
or  other  persons,  employed  by  the  state  of  Kansas,  to  work 
more  than  eight  honrs  a  day.     The  StatCy  ex  rel:,  v,  MartindalCy  147 

PERSONAL  JUDGMENT— 8EB  "Judgment,"  7,  10. 

PERSONAL  PROPERTY: 

1.  Affiled  to  Realty — Status,  In  the  sale  of  personal  property 
that  is  to  be  affixed  to  realty,  the  contracthig  parties  at  the 
time  of  the  sale  have  the  power,  as  between  themselves,  at  least, 
to  fix  the  status  of  snch  property,  and  to  say  whether,  when 
affixed  to  the  realty  of  the  vendee,  it  shall  remain  personal 
property  or  become  a  part  of  snch  realty.  Marshall  v,  Baoh- 
eldor 442 

2.  Homestead — Not  an  Improvement  By  the  express  terms  of 
the  contract  of  sale  of  the  property  for  which  the  debt  sooght 
to  be  enjoined  in  this  case  was  created,  the  ownership  and  pos- 
session of  the  property  sold  was  to  remain  in  H.  nntil  the  price 
was  paid.  Heldy  That  under  such  contract,  as  between  H.  and 
B.,  the  property  sold,  though  it  subsequently  became  affixed 
to  the  homestead  of  B.,  remained  personal  property,  and  did 
not  constitute  an  improvement  upon  the  homestead ;  and  the 
latter  was  exempt  from  sale  to  pay  the  debt  contracted  therefor. 

Id 442 

PETITION— SEE  "Amendment,"  2,  4. 

PETITION  IN  ERROR— SEE  "Pbagtice,  Supbeme  Coubt,"  16. 

PLEA  IN  ABATEMENT— SEE  "Cbiminal  Law,"  22. 

PLEADING  AND  PRACTICE: 
1.  Insurance  —  Action  on  Policy — Evidence  and  Instructions^  not 
Within  Issues,  In  an  action  to  recover  on  a  policy  of  insurance, 
the  plaintiff  alleged  the  contract  of  insurance,  the  loss  by  fire, 
and  the  refusal  of  payment.  The  insurance  company  answered 
that  a  material  condition  of  the  contract  had  been  broken,  and 
that  the  rights  of  the  assured  under  the  policy  had  been  for- 
feited. The  plaintiff  replied  by  a  general  denial.  On  the  trial, 
proof  was  offered  over  objection  tending  to  show  that  the  com- 
pany had  waived  the  condition  and  was  estopped  from  taking 
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PLEADING  AND  PRAOTIOE— Oomtimubd: 

advantage  of  the  forfeiture,  and  also  that  since  the  loss  a  final 
compromise  and  settlement  had  been  agreed  upon  between  the 
assured  and  an  agent  of  the  company.  Held,  That  this  eyi- 
dence  and  the  instructions  based  thereon  were  not  within  the 
issues  and  should  have  been  excluded.  InsuruTioe  Co.  v.  John- 
son  - 1 

2.  Estoppel — Acta  to  be  Pleaded,  All  acts,  representations  and 
conduct  relied  on  as  an  estoppel  should  be  specially  pleaded 
before  evidence  to  establish  the  same  can  be  received.    Id,...      1 

8.  Defective  Record — Ccue,  Dismiaeed.  Where  the  record  on  ap- 
peal shows  that  the  finding^  and  judgment  are  entitled  in  an- . 
other  case,  without  any  explanation  other  than  by  counsel  for 
plaintiff  in  error  in  their  brief,  to  the  effect  that  the  same  were 
adopted  by  the  trial  court  from  the  other  case,  without  chang- 
ing the  title,  the  petition  in  error  will  be  dismissed.  Kemdt  v. 
CommWs  of  Cheyenne  Co 6 

4.  Hearsay  Testimony — No  McUerial  Error.  Where  hearsay  testi- 
mony is  introduced  in  the  trial  of  an  action,  but  it  appears 
that  the  adverse  party *s  rights  were  not  thereby  prejudiced, 
held,  that  no  material  error  was  committed.  A.  T.  <t  S.  F.  Rid. 
Co.  V.  Collins 11 

5.  Incompetent  Evidence — Harmless  Error,    The  admission  of  in- 
.   competent  evidence,  which  is  not  prejudicial,  is  not  sufficient 

ground  to  set  aside  a  judgment  and  grant  a  new  trial.     Id 11 

6.  Judgment,  When  not  Vacated.  A  defendant  in  an  action  to  fore- 
close liens  of  material-men  and  mechanics,  who  is  personally 
served  with  summons,  and  allows  judgment  to  go  against  him 
by  default,  is  not  entitled,  nearly  six  months  thereafter,  and  at  a 
subsequent  term  of  the  court,  and  after  the  property  has  been 
sold  at  sheriff's  sale,  to  have  the  judgments  vacated  on  motion 
or  petition,  without  showing  that  he  has  a  defense  to  the  whole 
or  a  part  of  the  action  in  which  the  judgments  are  rendered. 
Coffey  V,  Carter 22 

7.  Note — Action — Unverijied  Answer — Pleading  Payment.  In  an 
action  on  a  note  and  mortgage,  where  the  petition  is  sworn  to, 
an  unverified  answer  alleging  payment  and  satisfaction  of  the 
debt  will  put  in  issue  the  question  of  payment,  and  it  is  error 
for  the  trial  court  to  render  judgment  on  the  pleadings  in 
favor  of  the  plaintiffs.     C' Bryan  v.  Standiford 24 

8.  Fractions  of  a  Day — Judicial  Notice.  Where  it  is  necessary 
to  justice,  and  it  can  be  done,  the  courts  may  take  notice  of 
the  fractions  of  a  day;  and  the  precise  time  when  an  act  is 
done  may  be  shown.     Coal  Co.  v.  Barber 29 

9.  Plea,  Bad.  The  plea  of  a  subsequent  county-seat  election  held 
bad,  upon  the  same  authority.     The  State,  ex  reL,  v.  Burton. . .    44 

10,  Note  —  Consideration — No  Fraud  to  Bar  Recovery.  Where  a 
surety  was  induced  to  renew  a  note  upon  the  representation  of 
the  payee  that  the  consideration  of  the  original  note  was  for 
money  paid  to  the  principal  maker  over  the  counter  of  a  bank 
by  the  pay6e,  when  in  fact  the  consideration  was  for  money 
paid  by  the  payee  for  the  benefit  of  the  principal  maker  to 
another  party  for  the  purchase-price  of  an  interest  in  a  patent- 
right,  lield,  that  no  such  fraud  or  deceit  is  shown  as  to  bar  the 
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recovery  on  the  note  by  the  payee  against  the  sorety.    Acker 
V,  Warden 61 

11.  Guardian — AoU,  Valid  against  Collateral  Atttusk.  Where  let- 
ters ot  guardianship  are  issued  and  recorded  in  the  probate 
Judge's  office,  and  the  guardian  gives  bond  and  duly  qualifies 
and  enters  ui>on  the  discharge  of  his  duties  as  guardian  with 
the  approval  of  the  probate  judge,  and  all  this  is  of  record,  the 
guardian's  acts  will  be  held  valid  when  attacked  collaterally, 
although  there  may  not  be  any  further  record  in  the  probate 
judge's  office  of  his  appointment.    Howbert  v.  Heyle 58 

12.  Petition^  Sufficient  agairtat  Collateral  Attack,  Where  a  petition 
by  a  guardian  to  sell  certain  land  belonging  to  his  ward  states, 
among  other  things,  that  the  ward  had  no  money  or  personal 
property,  and  that  it  was  to  his  interest  and  necessary  for  his 
support  and  education  that  the  land  should  be  sold,  and  de- 
scribes the  land  as  being  an  undivided  one- twelfth  interest  **in 
the  following-described  real  estate,  to  wit,  the  southeast  quarter 
of  section  82,  range  17,  township  12,"  without  stating  specific- 
ally in  what  county  or  state  the  land  was  situated,  or  whether 
in  range  east  or  west,  or  township  north  or  south,  but  land 
answering  to  the  aforesaid  description  was  in  fact  situated  in 
Shawnee  county,  where  all  the  parties  interested  resided,  and 
where  all  the  proceedings  were  had,  held^  that  the  petition  must 
be  held  to  be  sufficient  when  the  sale  under  it  is  many  years 
afterward  attacked  collaterally.    Id 58 

18.  Service,  Sufficient  against  Collateral  Attack,  Where  the  peti- 
tion and  notice  for  the  sale  by  a  guardian  of  his  ward's  real 
estate  are  each  signed  by  the  guardian  and  served  upon  the 
minor  by  an  individual  who  is  not  an  officer,  and  the  proof  of 
the  service  is  shown  by  the  affidavit  of  the  person  who  served 
the  same,  and  all  were  filed  in  the  probate  judge's  office,  and  the 
probate  judge,  as  well  as  the  district  court,  found  that  the  serv- 
ice was  sufficient,  held,  that  the  supreme  court  must  also  con- 
sider it  sufficient,  and  especially  so  where  the  service  is  attacked 
only  in  a  collateral  proceeding.    Id 58 

14.  Service  in  Due  Time,  Where  the  aforesaid  petition  and  notice 
were  served  on  April  18,  and  the  hearing  was  to  be  had  and  was 
had  on  April  28,  held,  that  the  service  was  at  least  10  days  prior 
to  the  time  fixed  for  the  hearing,  within  the  meaning  of  the 
statute.     Id 59 

15.  Trespass  on  Lands — Injunction,  Refused,  When  a  petition 
states  a  cause  of  action  in  damages  to  real  estate,  and  also  asks 
for  an  injunction  to  restrain  the  defendant  from  trespassing 
thereon,  and  the  jury  find  that  the  defendant  Bad  trespassed  on 
plaintiff's  land  as  alleged  in  the  petition,  but  that  he  had  aban- 
doned his  trespasses  before  suit  was  begun,  and  the  court  re- 
fuses to  perpetuate  the  injunction,  but  renders  judgment  for 
the  plaintiff  for  nominal  damages  and  costs,  held,  not  error. 
Curtis  V,  Paggett 86 

16.  Setting  Aside  Default  The  setting  aside  of  defaults  and  per- 
mitting pleadings  to  be  filed  out  of  time  is  largely  discretion- 

•  ary  with  the  trial  court,  and  its  rulings  thereon  will  not  be 
disturbed  unless  there  is  a  clear  abuse  of  discretion.  Hopkins 
V.  Hopkins 108 
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17.  Replevin — Vacating  Order  of  Delivery — Review.  An  order  of 
the  distriot  oonrt  vaoating  an  order  of  deliyery  isaued  in  an 
action  of  replevin  is  immediately  reviewable  in  the  supreme 
oonrt;  the  aggrieved  party  is  not  required  to  await  the  final 
determination  of  the  cause  in  the  district  court.  Carr  v.  Huff- 
man  188 

18.  An  order  of  delivery  cannot  be  set  aside  and  vacated  by  the 
district  court  after  answer  for  any  informality  or  irregularity 
in  its  issue,  ^r  because  no  prcecipe  was  filed  by  the  party  desir- 
ing it.    Id 188 

19.  New  Trial — Harmlese  Error,  The  introduction  of  immaterial 
evidence,  which  is  not  prejudicial  to  the  rights  of  the  defend- 
ant, is  not  sufficient  ground  to  grant  a  new  trial.  C  K,  dt  W. 
Rid.  Co,  v.  Woodward. 191 

20.  Defect  of  Parties — Waiver,  A  defect  of  parties  should  be  raised 
either  by  answer  or  demurrer,  and,  when  not  so  taken  advan- 
tage of,  is  usually  waived.  The  evidence  examined,  and  found 
sufficient  to  support  the  special  findings  and  judgment  of  the 
trial  court.    Eurd  v.  Simpson 246 

21.  Counties  —  Corporate  Existence  —  Collateral  Attack*  Where  a 
public  organization,  of  a  corporate  or  ^uost-corporate  charac- 
ter, has  an  existence  in  fact,  and  is  acting  under  color  of  law, 
and  its  existence  is  not  questioned  by  the  state,  its  existence 
cannot  be  collaterally  drawn  in  question  by>  private  parties. 

In  re  Sfiort,  Petitioner 260 

22.  VcUidity  of  County  Chrganization,  Therefore,  where  a  county  has 
been  organized  under  valid  laws,  and  is  acting  as  a  county  under 
valid  laws,  and  a  judgment  is  rendered  in  such  county  or  by 
virtue  of  proceedings  commenced  in  such  county  against  an 
individual,  providing  for  his  imprisonment  because  of  his  hav- 
ing committed  a  public  offense  in  such  county,  and  under  the 
judgment  he  is  imprisoned,  such  individual  cannot,  in  a  pro- 
ceeding in  habeas  corpus^  attack  the  validity  of  the  existence  of 
such  county  upon  the  ground  merely  that  "the  plats,  field-notes 
and  records  of  the  original  goyernment  survey  now  on  file  in 
the  office  of  the  auditor  of  state  in  the  state  capitol  *'  show  that 
the  county,  as  originally  created  by  the  legislature,  and  as  after- 
ward organized  and  as  nov  existing,  contains  only  480i  square 
miles  in  area,  while  the  constitution  requires  that  no  county 
shall  be  organized  with  a  less  area  than  482  square  miles. 
(Const.,  art.  9,  §  1.)     Id 260 

28.  Conveyance — Fraud — Evidence,  In  an  action  to  set  aside  a 
conveyance  on  the  ground  of  fraud,  proof  was  offered  tending 
to  show  that  the  ponveyance  was  executed  when  the  grantor,  a 
merchant,  was  financially  embarrassed  and  practically  insolvent, 
to  his  clerk,  who  had  no  money  with  which  to  pay  for  the  prop- 
erty, and  who  gave  an  unsecured  promissory  note  for  the  entire 
consideration;  also,  that  there  was  an  agreement  between  them 
to  say  to  any  inquirers  that  the  consideration  was  the  promis- 
sory note  and  $600  additional,  which  the  grantor  was  owing  the 
grantee,  when,  in  fact,  no  such  indebtedness  existed.  Testimony 
was  also  offered  to  show  that  the  grantee  had  been  in  the  employ- 
ment of  the  grantor  for  about  a  year,  and  had  opportunity  to 
know  the  condition  of  his  business,  and  that  he  purchased  the 
land  without  examining  its  quality  or  the  condition  of  the  title 
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thereto.  A  demurrer  was  interposed  to  the  testimony  of  the 
plaintifF;  and  it  is  held,  that  the  evidence,  measured  by  the  rnle 
applicable  when  a  demurrer  is  filed  thereto,  warranted  the  in- 
ference that  the  conveyance  was  voluntary,  and  made  with  the 
intent  of  both  grantor  and  grantee  to  hinder  and  delay  the 
creditors  of  the  former,  and  that  it  was  sufficient  to  resist  the 
demurrer  which  was  interposed.    Schuster  v.  Kurtz 265 

34.  The  rejection  of  testimony  which  only  tended  to  establish  ques- 
tions not  in  dispute  is  not  error.     W.  db  C.  Rly,  Co,  v,  Oibba . . .  274 

26.  Mortgage — Foreclosure — Personal  Judgment.  Where  an  action 
is  brought  for  the  foreclosure  of  a  real-estate  mortgage  and  a  ' 
personal  judgment  upon  the  notes  secured  thereby  against  the 
purchaser  of  the  mortgaged  premises,  who  has  assumed  the 
payment  of  the  notes  secured  by  the  mortgage,  and  the  makers 
of  the  notes  and  mortgage,  the  failure  to  indorse  the  summons, 
as  in  an  action  for  the  recovery  of  money  only,  will  not  render 
the  personal  judgment  against  such  purchaser,  or  jthe  makers 
of  the  notes  and  mortgage,  void.    Beverly  v,  Fairchild 289 

26.  Corporation — Rights  of  Stockholders  and  Creditors,  T.  and  P. 
were  members  of  a  corporation.  The  company,  being  in  debt, 
conveyed  its  real  estate  to  P.,  in  trust,  upon  which  to  borrow 
money  to  pay  indebtedness,  but  P.  afterward  refused  to  recog- 
nize the  trust,  and  claimed  the  property  as  his  own.  T.  was  an 
indorser  and  -guarantor  of  the  company,  and  to  protect  himself 
was  compelled  to  take  an  assignment  of  a  judgment  obtained 
by  a  creditor  against  the  company.  He  caused  a  levy  to  be 
made  upon  the  property  transferred  to  P.  and  also  began  pro- 
ceedings to  cancel  and  set  aside  the  conveyance  to  P.,  and  to 
have  the  property  subjected  to  the  payment  of  his  judgment. 
P.  claimed  that  the  company  was  owing  him  a  large  sum  of 
money.  Afterward  the  land  was  sold  on  execution  levied  at  the 
instance  of  T.  A  sale  was  fairly  and  regularly  made  of  the 
property  to  T.,  was  confirmed  by  the  court,  and  a  sheriff's  deed 
made  to  the  purchaser.  Afterward,  P.  proposed  to  pay  T.  the 
amount  of  his  claim,  but  no  actual  tender  was  made,  nor  was 
any  proposal  made  until  after  the  claim  was  extinguished  by 
the  sale  and  conveyance  of  the  property  to  T.  On  the  trial 
the  issues  were  found  in  favor  of  T.  P.  then  asked  the  court 
to  fix  a  short  time  within  which  he  could  pay  off  T.*s  judgment 
and  take  the  land  free  from  the  lien  of  such  judgment,  but  the 
request  was  refused,  and  a  judgment  canceling  the  deed  of  the 
company  to  P.  was  entered.    Held,  That  the  refusal  and  entry 

of  judgment  were  not  erroneous.     Pickens  v,  Taylor 294 

27.  Service  by  Publication — Ajjidavit.  Before  service  can  be  made 
by  publication,  an  affidavit  must  be  filed  stating  that  the  plain- 
tiff is  unable  to  make  service  of  the  summons  upon  the  defend- 
ant, and  that  the  case  is  one  of  those  mentioned  in  §  72  of  the 
civil  code.  Without  such  an  affidavit,  the  attempted  service  by 
publication  is  insufficient.     Crouch  v.  Martin 818 

28.  New  Tried — Application,  Where  an  application  by  petition  is 
filed  for  a  new  trial,  under  the  provisions  of  §  810  of  the  civil 
code,  no  verification  thereof  is  required.    Moody  v.  Branham . .  814 

29.  Fraud — ConeecUment — Limitation  of  Action,  The  statute  of 
limitations  does  not  begin  to  run  against  an  action  for  relief 
on  the  ground  of  fraud  until  the  fraud  is  discovered  by  the 
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party  aggrieved.  Bat  where  this  exception  is  relied  on,  and 
the  plaintifiTs  petition  shows  that  the  fraud  was  oonsammated 
more  than  two  years  before  the  oommenoement  of  the  action, 
it  is  inoombent  on  him  to  allege  that  he  did  not  discover  the 
f  rand  until  within  the  two-year  period  of  limitation,  in  order  to 
take  it  oat  of  the  operation  of  the  statate.  An  allegation  that 
he  did  not  find  the  whereaboats  of  the  defendant  is  not  equiv- 
alent to  an  averment  of  a  failure  to  discover  the  fraud.  Mjfers 
V,  Center. 824 

80.  Eviderioe  cu  to  SigruUure,  Where  the  trial  court  permits  a  wit- 
ness, over  the  objection  of  the  defendants,  to  write  his  signa- 
ture in  the  presence  of  the  jury,  for  their  inspection  and 
comparison  with  a  signature  to  a  chattel  mortgage  which  is 
claimed  to  have  been  forged,  and  afterward,  upon  cross-exami- 
nation, the  defendants  ask  the  witness  to  stand  up  and  write 
his  name  in  the  presence  of  the  jury,  and  then  offer  the  same 
in  evidence,  held,  that  the  defendants  cannot  now  complain  of 
such  evidence.     AlUnv.  Qardner 887 

81.  New  Trial— ''Thereupon^— Meaning.  **  Thereupon  the  defend- 
ants filed  in  writing  their  motion  for  a  new  triaL"  The  word 
"thereupon"  in  this  sentence,  which  appears  in  the  record  im- 
mediately after  the  verdict  of  the  jury,  construed  as  an  adverb 
of  time,  and  held  to  mean,  "without  delay  or  lapse  of  time.^ 
Hill  v.  Wand 840 

82.  Railroad  Companies — Roads  through  Inclosed  Lands — Fences. 
Under  the  provisions  of  chapter  154  of  the  Laws  of  1885,  com- 
pelling railroad  companies  to  fence  their  roads  through  lands 
inclosed  with  a  lawful  fence,  before  the  owner  of  the  luids  can 
recover  the  value  from  a  railroad  company  of  a  fence  built  by 
him  in  accordance  with  the  provisions  of  the  statute,  he  must 
prove  that  his  lands,  or  a  part  thereof,  which  are  claimed  to  be 
inclosed  have  a  lawful  fence — that  is,  such  a  fence  as  is  defined 
by  the  statute  to  be  a  legal  or  lawful  fence.    Mo,  Pac.  Rly.  Co. 

V.  Youngstrom 849 

88.  New  Trial— Time  of  Filing  Motion — Presumption.  Where  an 
entry  of  the  proceedings  taken  in  a  case  shows  when  the  trial 
was  begun,  but  does  not  affirmatively  show  when  the  final  de- 
cision was  made,  and  it  is  shown  that  a  motion  for  a  new  trial 
was  filed  five  days  after  the  trial  was  commenced,  which  motion 
was  entered  and  allowed,  it  will  be  presumed  by  the  supreme 
court,  for  the  purpose  of  upholding  the  judgment  of  the  court 
below  in  granting  a  new  trial,  that  the  motion  was  filed  within 
three  days  after  the  final  decision  was  made.  The  evidence 
offered  by  the  plaintiff  below  is  found  to  be  sufficient  to  take 
the  case  to  the  jury,  over  a  demurrer  interposed  against  it. 
W.  db  W.  Rid.  Co,  V.  Johnson 861 

84.  Demurrer — Objection  to  Evidence — Trial.  On  the  trial  of  a 
cause,  a  defendant  may  object  to  the  reception  by  the  court 
of  any  evidence  under  the  petition,  although  his  demurrer  to 
the  same  petition  has  previously  been  overruled;  and  the  court 
commits  no  error  by  entertaining  and  passing  upon  said  ob- 
jection.    Goodrich  v.  Comm'rs  of  Atchison  Co 866 

85.  Receiver — Appointment  before  Action  Brought  Where  a  re- 
ceiver is  appointed  before  the  intended  action  is  commenced, 
the  appointment  is  void;  but  where  the  intended  action  is  after- 
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ward  oommenoed  and  the  defendant  afterward  makes  a  volnn- 
tary  appearance  and  presents  a  motion  to  remove  the  receiver, 
and  the  court  or  judge  overrules  the  motion,  the  person  origi- 
nally appointed  as  receiver  will  then  become  such  and  be  sooh 
from  that  time  on.     Chiy  v.  Doak 866 

86.  Husband  and  Wife — Aetion — Misjoinder — Joint  Judgment. 
Where  a  husband  and  wife  sell  and  convey  jointly  and  by  a 
joint  deed  certain  real  estate  to  H.  for  the  joint  consideration 
of  $6,650,  and  afterward  the  grantors  commence  a  joint  action 
against  H.  for  the  porchase-price  of  the  land,  and  the  petition 
states  and  shows  a  joint  cause  of  action  for  the  purchase-price 
of  the  land,  and  no  question  is  raised  as  to  a  misjoinder  of 
causes  of  action  or  of  parties  by  either  a  demurrer  or  an  an- 
swer, but  on  the  trial  it  appears  that  each  of  the  plaintiffs 
owned  a  separate  portion  of  such  real  estate,  and  the  trial 
court  rendered  a  joint  judgment  in  favor  of  the  plaintiffs  and 
against  the  defendant  for  the  amount  of  the  purchase-price 
still  remaining  due  and  unpaid,  held^  not  error.  Hurd  v,  Simp- 
son   872 

87.  Findings — Verdiot — Harmony.  If  the  findings  of  the  jury  will 
fairly  admit  of  an  interpretation  which  will  make  them  har- 
monious with  each  other  and  with  the  general  verdiot,  that 
interpretation  should  be  given,  rather  than  one  which  will  over- 
turn and  destroy  the  findings  and  verdict.  ( Following  Railroad 
Co,  V,  Ritz,  88  Eas.  404.)     Jaekson  v,  Linnington, 897 

88.  Burden  of  Proof.  Where,  under  the  pleadings  and  i  108  of  the 
civil  code,  the  plaintiff^s  case  is  admitted  by  the  defendant  and 
where  nothing  materially  adverse  is  admitted  by  the  plaintiff, 
the  burden  of  proof  rests  upon  the  defendant.  Machine  Co, 
Morse 429 

89.  Trial — Admissions  —  Direction  of  Judgment  The  court  is  war- 
ranted in  acting  upon  the  admissions  made  by  parties  during 
the  trial  of  a  cause;  and  where  the  plaintiff,  in  making  the 
opening  statement  of  his  case  to  the  court  and  jury,  admits 
or  states  facts  the  existence  of  which  absolutely  precludes  a 
recovery  by  him,  the  court  may  dose  the  trial  at  once  and  give 
judgment  against  him.    Lindley  v.  A.  T,  db  8,  F.  Rid.  Co 482 

40.  Ownership  —  Pleading  and  Proof,  A  plaintiff  alleging  owner- 
ship of  property  at  a  certain  time  is  not  restricted,  as  to  the 
evidence  of  such  ownership,  to  the  very  day  fixed  in  the  peti- 
tion, but  may  introduce  evidence  to  establish  ownership  prior 
to  the  time  stated  in  the  pleading.  The  evidence  considered, 
and  found  sufficient  to  sustain  the  verdiot  of  the  jury.    Russell 

V,  Bradley 488 

41.  Instructions — No  Exception.  Instructions  not  excepted  to  will 
not  be  reviewed.    Id 488 

42.  New  Trial — Motions  Overruled— No  Review,  When,  When  er- 
rors complained  of  relate  to  matters  occurring  on  the  trial,  for 
which  a  new  trial  is  asked,  but  the  action  of  the  court  in  over- 
ruling the  motion  for  a  new  trial  is  not  assigned  as  error,  they 
cannot  be  considered  in  this  court.  {Struthers  v.  Fuller,  45  Kas. 
785,  cited  and  followed.)     Dryden  v.  C,  K,  db  N,  Rly.  Co 445 

48.  Trial — Errors,  When  Considered.  Errors  occurring  during  the 
trial  cannot  be  considered  by  the  supreme  court  unless  a  mo- 
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tion  for  a  new  trial,  founded  upon  and  including  each  errors, 
has  been  made  by  the  complaining  party,  and  acted  npon  by 
the  trial  court,  and  its  ruling  excepted  to,  and  afterward  as- 
signed for  error  in  the  supreme  conrt.     CogshcUl  v.  Spurry 448 

44.  Coal  Dust — Explosive  Element — Judiddl  Notice.  In  an  action 
to  recover  for  injuries  resulting  from  a  colliery  explosion,  the 
court  will  not  take  judicial  notice  that  dry,  fine  coal  dust  is  a 
dangerous  and  explosive  element  in  a  coal  mine.  Coal  Co,  t, 
Wilson 460 

45.  Continuance  — Refusal^  Error.  There  was  an  agreement  between 
counsel  for  plaintiff  and  defendant  that  the  testimony  given 
by  certain  witnesses  in  a  former  case  should  be  transcribed 
and  used  as  a  deposition  in  the  present  case,  and  the  party  in 
whose  favor  the  testimony  was  given  relied  on  the  agreement, 
and  did  not  procure  the  attendance  of  the  witnesses,  but  at  the 
trial  the  testimony  of  such  witnesses,  which  is  material  and 
important,  and  which,  if  treated  as  a  deposition  taken  in  this 
case,  would  have  been  competent  and  admissible,  was  excluded 
from  consideration  upon  the  objection  of  the  opposing  party. 
The  other  party  then  applied  for  a  continuance  of  the  cause 
on  account  of  the  exclusion  of  the  testimony  and  the  inability 
to  otherwise  obtain  the  same,  which  application  was  denied. 
Heldy  Error.  Either  the  testimony  should  have  been  received 
or  the  continuance  granted.  The  testimony  in  the  oase  tend- 
ing to  sustain  the  charge  of  negligence  as  made  examined,  and 
held  to  be  sufiQoient  to  take  the  case  to  the  iury.    Id 460 

46.  Attachment — Waiver  of  Irregularities.  In  an  action  on  an  ac- 
count not  due,  the  defendants  made  a  general  appearance,  and 
filed  a  motion  to  dissolve  the  attachment,  for  the  reason  that 
the  grounds  set  forth  in  the  affidavit  for  the  attachment  were 
false.  This  motion  was  overruled,  and  the  facts  necessary  to 
give  jurisdiction  in  such  actions  thereby  established.  In  the 
motion  to  dissolve  the  attachment,  no  irregularity  in  the  issue 
and  service  of  the  order  of  attachment  was  stated  or  insisted 
upon.  Heldy  That  all  questions  of  irregularity  were  waived. 
Hillyer  v.  Biglow 478 

47.  Special  Questions — Refusal,  Error.  When  a  party  to  an  action 
in  a  proper  manner  requests  the  court  to  submit  to  the  jury 
proper  special  interrogatories  to  be  answered  by  the  jury,  the 
court  commits  error  if  it  refuses  to  so  submit  them.  Jones  v. 
Annis 479 

48.  Judgment — Vacation  for  Fraud.  Where  a  judgment  obtained 
against  several  defendants  is  sought  to-be  vacated  on  account 
of  the  fraud  practiced  by  the  successful  party,  and  it  is  also 
alleged  that  it  is  void  as  to  some  of  the  defendants  because 
no  service  of  summons  was  made  upon  them,  those  not  served 
are  not  confined  to  the  remedy  prescribed  in  the  last  clause 
of  §  575  of  the  civil  code,  of  having  the  judgment  vacated  on 
motion,  but  may  join  with  the  other  defendants  in  an  action  to 
have  it  set  aside  for  the  fraud  practiced  by  those  who  obtained 
the  same.  The  allegations  of  fraud  contained  in  the  petition 
examined,  and,  although  somewhat  indefinite,  are  held  to  be 
sufficient  to  withstand  a  demurrer  filed  against  the  same.    Steele 

V.  Duncan 611 
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49.  Trial  —  Complete  Record,  The  record  in  this  case  ezamiDed, 
and  held,  that  it  affirmatively  shows  that  it  contains  all  the 
proceedings,  evidence  and  instrnctions  in  the  case,  as  tried  in 
the  court  below.    Insurance  Co.  v.  Wood 621 

60.  Supplemental  Petition.  Where  the  facts  existing  at  the  time  of 
and  before  the  trial,  in  any  case,  would  authorize  the  plaintiff 
to  recover,  provided  they  were  properly  pleaded  and  proved, 
but  some  of  them,  which  were  properly  pleaded  but  are  not 
sufficient  to  authorize  a  recovery,  took  place  prior  to  the  com- 
mencement of  the  action,  and  the  others,  which  are  not  pleaded 
and  are  not  sufficient  to  authorize  a  recovery,  took  place  after- 
ward, the  plaintiff  may,  under  §  144  of  the  civil  code,  set  forth 
in  a  supplemental  petition,  upon  such  terms  as  to  costs  as  the 
court  might  prescribe,  the  facts  which  took  place  after  the  com- 
mencement of  the  action;  and  it  would  be  error  for  the  court 

to  refuse  to  permit  the  same  to  be  done.    Austin  v,  Jones ....   666 

61.  Statement  of  Court — PreQudieial  Error,  One  of  the  contro- 
verted questions  on  the  trial  of  the  appeal  was  the  ownership 
of  the  land  taken.  Before  the  trial  the  railway  company  made 
a  written  offer  to  allow  judgment  to  be  taken  against  it  in  favor 
of  B.  for  $1,000  and  costs.  The  offer  was  not  accepted,  and  the 
parties  proceeded  to  trial.  After  the  evidence  had  been  offered 
and  the  charge  of  the  court  had  been  given,  the  court  stated  in 
the  presence  and  hearing  of  the  jury  that  *Hhe  Chicago,  Kansas 
A  Nebraska  Railway  Company  has  filed  a  paper  in  this  case  in 
which  it  recognizes  Ernest  Broquet  as  defendant  or  party  in 
interest  herein,  and  in  which  it  made  a  certain  offer  to  settle 
with  said  Broquet  for  damages  to  the  land  in  question.**  .  Held, 
That,  under  the  issues  and  circumstances  of  this  case,  the  mak- 
ing of  the  statement  was  prejudicial  error.     C.  K,  db  N.  Rly.  Co. 

V.  Broquet 671 

62.  Mortgage — Foreclosure — Jury  Trial.  In  an  action  to  foreclose 
a  mortgage,  a  surety  on  the  note  secured  filed  an  answer  that 
did  not  state  a  defense  to  the  action,  and  demanded  a  jury  trial. 
HeUl,  It  was  not  error  in  the  trial  court  to  refuse  a  jury  trial. 
Ooodacre  v.  Skinner 676 

63.  Supplemental  Pleadings.  Supplemental  pleadings  can  only  be 
filed  by  leave  of  the  court,  after  reasonable  notice.    Id 676 

64.  Death  of  Party — Revivor  of  Action.  The  statute  provides  that 
an  order  to  revive  an  action  upon  the  death  of  either  the  plain- 
tiff or  defendant  cannot  be  made  after  the  expiration  of  one 
year  without  the  consent  of  the  opposite  party.  Bradford  v. 
Loan  Co 687 

66.  Petition — Amendment.  The  petition  in  this  case  examined, 
and  held,  that  the  petition  might  have  been  amended  on  the 
trial  to  conform  to  the  facts  proven,  and  that  this  court  will 
treat  it  as  having  been  thus  amended,  and  will  not  reverse  the 
case  because  of  a  variance  between  the  petition  and  the  facts 
proven  and  the  judgment  rendered  thereon.    Tipton  v.  Warner,  606 

66.  Taking  Books  to  Jury-Room^  Whether  the  jury  should  be  allowed 
to  take  to  their  room  when  they  retire  for  consultation  the 
account-books  of  a  partnership,  is  a  question  resting  largely 


Digitized  by  LjOOQ iC 


862  SUPREME  COURT  OF  KANSAS. 

PLEADING  AND  PRACTICE —Oontimubi): 

in  the  discretion  of  the  trial  court,  and  to  reverse  a  judgment 
for  that  reason  it  must  affirmatively  appear  that  snoh  discre- 
tion has  been  abused.     Wood  v.  Wood 617 

67.  Fire  Set  by  Locomotive — Pleading  and  Proof,  In  an  action 
against  a  railway  company  for  damages  by  fire  caosed  by  the 
operation  of  such  railway,  nnder  \  1821  of  the  General  Stat- 
utes of  1889,  it  is  only  necessary  to  allege  and  prove  that  the 
fire  complained  of  was  caused  by  the  operation  of  the  defend- 
ant's railway,  to  make  out  a  prima  facie  case.  Instruction 
given  and  refused  considered,  and  found  that  the  trial  court 
committed  no  error.    Ft.  8.  W,  db  W.  Rly.  Co.  v,  Tubbs 630 

58.  Petition  —Findings — Verdict  —  Case,  Distinguiehed.  Where  the 
plaintiff  alleged  in  his  petition  that  the  negligence  of  the 
defendant  consisted  in  the  omission  to  keep  its  roadway  dean, 
and  that  it  negligently  allowed  dry  grass  to  accumulate  and 
remain  on  the  line  of  its  right-of-way,  and  the  jury  returned  a 
special  finding  that  the  fire  was  caused  by  defective  engine,  in 
allowing  coals  of  fire  to  drop  from  the  fire-box  and  ignite  the 
dry  grass  on  the  right-of-way,  held<t  that  the  special  finding 
and  general  verdict  of  the  jury  were  in  accord  with  the  alle- 
gations of  the  petition,  notwithstanding  the  fact  that  the  pe- 
tition contained  no  statement  charging  that  the  engine  was 
defective.  The  case  oi  8L  L.  db  8,  F*  Rly,  Co,  v.  Fudge,  39  Kas. 
648,  distinguished.    Id 680 

69.  Attorney* 8  Fee — Demand — Jury,  Where  the  plaintiff  desires 
to  recover  an  attorney's  fee,  in  an  action  instituted  under  ^  1821 
of  the  General  Statutes,  he  should  demand  the  same  in  his  pe- 
tition; and  when  the  case  is  tried  by  a  jury,  the  question  of 
attorney's  fee  should  be  submitted,  with  the  other  facts  in  the 
case,  to  the  jury.    Id 680 

60.  Fire  Caused  by  Locomotive,  In  an  action  against  a  railroad 
company  for  damages  caused  by  fire,  where  the  plaintiff  alleges 
in  his  pleading  facts  sufficient,  which  would,  if  proved,  make 
out  a  primM  fade  case  against  the  railroad  company  under 
chapter  165  of  the  Laws  of  1886,  (Gen.  Stat,  of  1889,  ^1821,) 
sufficient  facts  are  alleged  to  constitute  a  cause  of  action 
against  the  railroad  company.    8t,  L,  db  8.  F,  Rly,  Co,  v,  8navely^  637 

61.  Motion  to  Make  Definite,  A  motion  made  by  the  defendant  to 
require  the  plaintiff  to  so  amend  his  pleading  as  to  make  it 
more  definite  and  certain  is  generally  made  too  late  when  it  is 
not  made  until  after  the  case  is  called  for  trial.    Id, 687 

62.  Res  Judicata — Merger,  An  action  instituted  in  another  state 
to  have  certain  conveyances  set  aside,  and  subject  the  property 
described  therein  to  the  payment  of  the  plaintiff's  judgment 
and  the  claims  of  all  other  creditors  who  might  come  and  set 
up  their  demands,  is  not  a  bar  to  an  action  brought  by  one  of 
such  creditors  in  this  state  upon  a  promissory  note  owned  by 
him,  notwithstanding  the  fact  that  he  appeared  in  the  former 
action,  filed  a  cross-petition,  and  obtained  a  finding  from  the 
court  of  the  amount  due  him  upon  his  note,  but  did  not  obtain 
a  personal  judgment  against  the  defendant  in  that  action,  nor 
receive  anything  from  the  sale  of  the  property  affected  by  such 
proceeding.    To  constitute  a  merger,  there  must  be  a  valid  and 
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SQbsisting  judgment  rendered  on  the  oaose  of  action.    CackUy 

V.  Smith 642 

68.  Mechanics'*  Liens — Action  by  Subcontractors  — Parties — Counter- 
claim by  Oumer,  Under  ^  4788,  (meohanios'  liens,)  General  Stat- 
utes of  1889,  a  suboontraotor  or  other  person  who  brings  an 
action  against  the  owner  of  a  building  for  materials  used  in  its 
construction  must  make  the  original  contractor  a  party,  and  if 
the  subcontractor  or  other  person  fails  or  refuses  to  do  so,  and 
the  contractor  has  notice  or  knowledge  of  the  pendency  of  the 
action  and  fails  to  defend  the  maker  against  such  demand,  the 
owner  may  defend  at  the  cost  and  expense  of  the  contractor. 
If  the  contractor  is  not  shown  to  have  notice  or  knowledge  of 
the  pendency  of  the  action,  the  owner  has  a  cause  of  action 
against  the  subcontractor  or  other  person  for  damages  by 
reason  of  the  wrongful  institution  of  the  action,  because  of  the 
failure  to  make  the  contractor  a  party.  When  the  contractor  as- 
signs all  the  money  due  on  a  building  contract  to  a  lumberman 
who  had  furnished  vnaterial,  and  who  had  primarily  brought 
suit  without  making  the  contractor  a  party,  the  owner  can  plead 
such  cause  of  action  as  a  counterclaim.     Tracy  v,  Kerr. 656 

64.  Cross- Petition — Answer — Amendment  of  Cross-Petition.  Where 
a  cross-petition  sets  up  a  mechanics*  lien,  and  prays  for  a  fore- 
closure of  the  same  and  a  sale  of  the  premises  therein  described, 
and  an  answer  is  filed  containing,  among  other  things,  a  general 
denial,  and  upon  the  trial  the  court  permits  the  answer  to  be 
amended  so  as  to  allege  the  abandonment  of  work  upon  the 
building  in  the  place  of  its  completion,  the  answer  on  file  will 
be  regarded  spb  putting  in  issue  the  amendment  to  the  cross- 
petition;  and  therefore,  when  the  court  and  parties  proceed 
with  the  trial  as  if  the  alleged  abandonment  was  one  of  the 
issues  of  the  case,  the  failure  of  the  court  to  permit  the  filing 
of  a  new  denial  is  not  erroneous  or  prejudiciaL  Springs  Co.  * 
V.  Lumber  Co 672 

66.  MecJtanics*  Lien — Timely  FUing — Enforcement  Where  the  fore- 
closure of  a  mechanic's  lien  is  tried  before  the  court  without  a 
jury,  and  the  court  finds  as  a  fact  that  certain  work  was  done 
upon  the  building  upon  a  specific  date,  it  will  be  assumed,  in 
the  absence  of  any  showing  to  the  contrary,  that  the  work  was 
done  under  the  contract,  or  with  the  consent  of  the  owner.  In 
either  case,  the  owner  would  be  liable  for  the  work  done  and 
material  furnished,  and  the  mechanic's  lien,  if  filed  within  the 
statutory  time  after  such  work  was  done  and  material  furnished, 
would  be  in  time.  (The  case  of  Shaw  v.  Stewart,  48  Kas.  672, 
foUowed.)    Id. 672 

66.  Instructions,  WJien  to  be  Given.  Instructions  are  not  to  be  given 
unless  applicable  to  the  facts  disclosed  upon  the  trial.     C.  K. 

d  N.  Rly.  Co.  V.  Stewart , 704 

67.  Replevin  —  General  Denial.  In  an  action  of  replevin,  any  de- 
fense to  the  action  may  be  proved  under  an  answer  containing 
a  general  denial  only;  and  the  plaintiff  may,  without  a  reply, 
rebut  any  defense  proved  thereunder.     WhUev.Gemeny 741 

68.  Warranty — Action  for  Breach — Amendment  of  Petition.  The 
plaintiffs  commenced  an  action  against  the  defendant  for  dam- 
ages resulting  from  the  purchase  and  sale  of  a  horse  which  was 
purchased  by  the  plaintiffs  and  sold  by  the  defendant  for  a  par- 
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tioalar  purpose,  bat  was  worthless  for  that  purpose;  and  this 
transaotion  was  brought  about  by  the  wrongful  statements  of 
the  defendant.  Afterward  the  court  permitted  the  plaintiffs  to 
so  amend  their  petitidn  as  to  show  that  these  wrongful  state- 
ments included  an  express  warranty  that  the  horse  was  fit  for 
the  purpose  for  which  he  was  bought  and  sold,  but  at  the  same 
time  imposed  upon  the  plain tifFs  substantially  all  the  costs  made 
in  the  case  up  to  the  time  of  making  the  amendment.  Held, 
That  the  court  did  not  err  in  permitting  the  amendment.  Gulp 
v.SUere 746,  747 

69.  New  Trial — Amendment  of  Motion.  The  defendant  filed  his 
motion  for  a  new  trial  within  proper  time;  but  more  than  three 
days  thereafter,  and  indeed  nearly  two  months  thereafter,  he 
asked  leave  of  the  court  to  amend  his  motion  for  a  new  trial 
by  adding  thereto  the  following,  to  wit:  **  Errors  of  law  occur- 
ring at  the  trial  and  excepted  to  by  the  defendant,"  which  leave 
was  refused  by  the  court.    Held,  Not  error.    Id 747 

70.  Evidence.  In  an  action  to  recover  the  purchase-money,  B.  is 
not  required  to  go  behind  the  record  and  show  that,  in  fact, 
the  mortgage  has  not  been  paid.  It  is  sufficient  if  he  show  the 
mortgage  of  record  and  unsatisfied.    KimbM  v.  Bell 757 

71.  Demurrer  to  Evidence.  Having  made  such  showing,  a  demurrer 
to  the  evidence  will  not  lie  upon  the  ground  that  he  failed  to 
show  the  mortgage  had  not  in  fact  been  paid.    Id 757 

72.  Trial  on  Wrong  Theory,  Where  an  action  to  recover  back  the 
purchase-money  has  been  erroneously  tried  by  the  court  below 
upon  the  theory  that  time  was  of  the  essence  oi  the  contract, 
and  that  the  vendee  upon  the  payment  of  the  last  installment 
of  the  purchase -money  might  immediately  demand  a  deed,  and 
if  not  forthcoming  at  once,  might  commence  his  suit  to  re- 

*  cover  back  his  purchase-money,  yet  if  the  record  shows  that  at 
the  time  of  the  trial,  more  than  three  months  after  the  final 
payment  and  demand  for  a  deed,  and  after  a  lapse  of  a  reason- 
able time  after  such  payment  and  demand,  the  vendor  was  not 
in  a  position  to  perform  the  conditions  of  his  bond,  by  giving 
an  indefeasible  estate  in  fee-simple,  the  fact  that  the  case  was 
tried  upon  a  wrong  theory  does  not'  constitute  necessarily  re- 
versible error.    Id 757 

73.  AtUxchment — Dissolution — Affidavits  as  Evidence — Notice.  The 
defendant  in  an  attachment  action  moved  to  dissolve  the  attach- 
ment because  the  grounds  laid  for  the  same  were  untrue,  and 
at  the  same  time  made  and  filed  an  affidavit  alleging  that  the 
grounds  were  untrue,  but  he  did  not  state  in  his  notice  to  plain- 
tiff that  affidavits  would  be  used  on  the  hearing  of  the  motion. 
At  the  time  set  for  the  hearing  plaintiff  asked  and  obtained  a 
continuance  of  the  hearing  to  enable  him  to  procure  evidence  to 
resist  the  motion  and  affidavit  of  defendant.  At  the  final  hear- 
ing the  affidavit  mentioned  was  admitted  in  evidence  over  the 
objection  of  plaintiff.  Held,  That  the  defendant's  failure  to 
state  in  his  notice  that  affidavits  would  be  used  on  the  hearing 
did  not  render  the  reception  of  the  affidavit  prejudicial  error. 
Drug  Co.  v.  Malm 763 

74.  Removal  of  Cause.  A  plaintiff  who  institutes  an  action  in  the 
state  court  cannot  remove  the  same  to  the  United  States  cir- 
cuit court  on  account  of  prejudice  or  local  infiuenoe.    Id 762 
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75.  Bet  Judicata — Rule,    The  rale  of  res  judicata  applies  as  well 
to  facts  settled  and  adjudicated  as  to  causes  of  action.    C.  K, 

db  W,  Rid,  Co,  V,  Comm^re  of  Anderson  Co 766 

See  "Action;"  "Attaghmemt;"  "Gbimimaij  Law;" 
"Ej»otmbnt;"  "Bbbob;"  "Bvidbnoi;"  "Findiwos;" 
**Injumotion;"  "Instbuctioms  ;"  "Judgment;" 
"Juby;"  "Jubisdiotion;"  "Justioxs,  and  Jubtiobs* 
G0UBT8 ; "  "  Limitation  07  Actions  ; "  "  Malicious 
Pbosecution  ; "  "  Nxoliobnob  ; "  **Nbw  Tbial;" 
"Pbaotioe,  Dibtbiot  Coubt;"  "Pbaoticb,  Supbemb 
"Codbt;"  "Vebdiot;"  "Witness." 

POLICY— SEE  "Infubanoe,"  1,  2,  6,  6. 
POST  OFFICE— SEE  '*  Cities,"  1. 

PBACTICE,  DISTRICT  COUBT: 

1.  Evidence  —  Certified  Paper  not  a  Part  of  Case-made,  Where  a 
case  is  made  for  the  supreme  court,  and  soch  case  is  settled 
and  signed  by  the  judge  of  the  district  court,  and  attested  by 
the  clerk  thereof,  and  attached  to  such  case  is  a  paper  contain- 
ing what  purports  to  be  the  evidence  introduced  on  the  trial 
in  the  district  court,  and  it  is  certified  to  be  such  by  the  official 
stenographer  of  the  court,  and  such  evidence  is  not  otherwise 
identified  or  authenticated,  held,  that  it  cannot  bq^oonsidered 

as  any  part  of  the  case- made.    Mullaney  v,  Humes 99 

2.  Review — Evidence  not  Duly  in  Record,  Evidence  purporting  to 
have  been  given  on  the  trial  of  a  case,  and  certified  to  by  the 
official  stenographer  and  by  the  derk  of  the  district  court  to 
be  true  and  correct,  and  attached  to  a  transcript  brought  to 
the  supreme  court,  forms  no  part  of  the  record,  and  cannot  be 
considered  unless  it  is  preserved  either  by  a  bill  of  exceptions 

or  case-made.    Hopkins  v,  Hopkins 108 

8.  Receiver — Appointment^  When  Void,  A  court  or  a  judge  at 
chambers  has  no  power  or  jurisdiction  to  appoint  a  receiver 
when  there  is  no  action  then  pending.     Ctuy  v,  Doak, 286 

4.  Void  Appointment  Where  a  judge  of  the  district  court,  by  an 
order  made  at  chambers,  attempted  to  appoint  a  receiver  on  the 
19th  day  of  April,  in  an  action  that  was  not  commenced  until 
the  14th  day  of  May  of  the  same  year,  such  appointment  is  ab- 
solutely void.    Id 286 

5.  Intoxicating  Liquors — Abatement  of  Nuisance,  The  judge  of 
the  district  court  has  no  authority  to  make  an  order  at  cham- 
bers abating  a  place  as  a  nuisance  where  intoxicating  liquors 
are  alleged  to  have  been  sold  in  violation  of  law,  and  forever 
enjoining  the  owner,  lessee  or  keeper  from  maintaining  such. 
place.    In  re  Harmer,  Petitioner. 262 

6.  Constructive  Contempt — Error,  It  is  error  for  a  court  or  judge 
in  any  case  to  proceed  against  a  person  for  a  constructive  con- 
tempt, without  an  affidavit  or  information  in  writing,  contain- 
ing a  statement  of  facts  constituting  the  contempt  charged, 
being  first  filed  in  court  or  submitted  to  the  judge.     Id 262 

7.  Appeal  from  a  Justice — New  Petition,  Where  an  action  is  ap- 
pealed from  a  justice  of  the  peace  to  the  district  court,  and  the 
plaintiff,  with  the  consent  of  the  defendant,  files  in  the  district 

56  —  47  XAS. 
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PRACTICE,  DISTRICT  COURT  — Contimubd: 

ooort  a  new  petition,  setting  op  a  claim  exceeding  $300,  and  the 
defendant  volantarily  appears  and  files  his  answer  thereto,  the 
district  court  has  jarisdiotion  to  hear  and  determine  the  action 
upon  the  pleadings  filed  in  that  court,  the  same  as  if  there  had 
been  no  appeal.    Mo,  Pat,  Rly.  Co.  v.  Lea 269 

8.  District  Courts — Jurisdiction — Claim  against  DeeedenVs  Estate, 
The  district  ooorts  of  this  state  have  jurisdiction  to  entertain 
and  enforce  a  demand  against  property  of  a  deceased  person 
who,  by  will,  devoted  almost  his  entire  estate  to  the  perpetua- 
tion of  a  banking  business  in  which  he  had  been  engaged  during 
his  life-time,  and  whose  continuance  he  committed  to  executors 
named  in  his  will;  the  claim  sought  to  be  enforced  in  the  dis- 
trict court  having  originated  in  the  course  of  the  banking 
business,  some  years  after  the  death  of  the  testator,  and  after 
all  debts  of  the  testator  existing  at  the  time  of  his  death  had 
been  paid.    In  re  Hyde^  Petitioner 277 

9.  Trial — Admissions — Direction  of  Judgment  The  oourt  is  war- 
ranted in  acting  upon  the  admissions  made  by  parties  during 
the  trial  of  a  cause;  and  where  the  plaintiff,  in  making  the 
opening  statement  of  his  case  to  the  court  and  jury,  admits  or 
states  facts  the  existence  of  which  absolutely  preoludee  a  re- 
covery by  him,  the  court  may  dose  the  trial  at  once  and  give 
judgment  against  him.    Lindley  v.A.T,<tS,  F.  Rid,  Co 48t 

10.  Opening  StaXemeni — Record,  Where  such  opening  statement  is 
not  preserved  in  a  bill  of  exceptions,  it  forms  no  part  of  the 
record  of  the  district  court.    Id 482 

11.  Case^  Followed,  The  case  of  Watkins  National  Bank  v.  Sands, 
just  decided,  referred  to  and  followed.  The  evidence  in  the 
present  cases  examined,  and  held,  that  under  such  evidence  the 
decision  of  the  district  oourt  discharging  the  attachments  must 

be  affirmed.    National  Bank  v.  Sands 59^ 

12.  Justice  of  the  Peace — Jurisdiction — (Mijeetions  Too  Late,  In  an 
action  commenced  and  tried  before  a  justice  of  the  peace,  then 
appealed  and  tried  in  the  district  court,  it  is  too  late  to  raise  a 
question  of  jurisdiction  in  this  court,  based  upon  a  construc- 
tion of  the  pleadings  different  from  that  on  which  the  case  was 
tried  in  the  courts  below.     Wood  v.  Wood 61T 

PRACTICE,  SUPREME  COURT: 

1.  Defective  Record — Case^  Dismissed,  Where  the  record  on  ap- 
peal shows  that  the  findings  and  judgment  are  entitled  in  an- 
other case,  without  any  explanation  other  than  by  counsel  for 
plaintiff  in  error  in  their  brief,  to  the  effect  that  the  same  were 
adopted  by  the  trial  court  from  the  other  case,  without  chang- 
ing the  title,  the  petition  in  error  will  be  dismissed.  Kemdt  v. 
CommWs  of  Cheyenne  Co fi 

2.  Appeal,  When  not  Taken — Statute.  No  appeal  or  proceeding 
in  error  can  be  had  or  taken  from  and  after  the  publication 
of  chapter  245,  Laws  of  1889,  made  on  the  20th  of  March,  1889, 
to  the  supreme  court  in  any  civil  action,  unless  the  amount  or 
value  in  controversy,  exclusive  of  costs,  exceeds  $100,  except  in 
cases  involving  the  tax  or  revenue  laws,  or  the  title  to  real  es- 
tate, or  damages  for  slander,  libel,  malicious  prosecution,  or 
false  imprisonment,  or  the  constitution  of  this  state,  or  the 
constitution,  laws  or  treaties  of  the  United  States,  and  when  in 
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fi«oh  «  oase  the  judge  of  the  district  or  superior  court  trying: 
the  oase  inyolying  less  than  $100  shall  certify  to  the  supreme^ 
«o«Tt  that  the  case  is  one  belonging  to  the  excepted  classes.. 
<OiYil  Code,  §  641a,  Gen.  Stat,  of  1889, 1[  4642.)  Coal  Co.  v. 
Barber 29> 

3.  Vested  Rights— Valid  Statute,  A  party  who  has  been  defeated 
in  a  civil  action  in  the  district  court  has  no  vested  right  to  an 
appeal  or  to  tbe  prosecution  of  proceedings  in  error  in  the 
supreme  court  to  review  the  rulings  or  judgment  of  the  dis- 
trict court  before  he  has  filed  his  appeal  or  proceedings  in  the 
supreme  court;  and  an  act  of  the  legislature  taking  away  the 
privilege  of  appeal  or  the  permission  to  prosecute  proceedings 
in  error  before  the  appeal  or  petition  in  error  is  filed,  is  valid 

and  constitutional.    Id 29,    80  • 

4.  Arrest — Action  on  Bond — AppecU  —  Supersedeas,  The  institu- 
tion of  proceedings  in  error  in  the  supreme  court,  and  the 
giving  of  a  supersedects  bond,  under  §§  551  and  552  of  the  code» 
will  not  prevent  the  plaintiff  below  frpm  maintaining  an  ac- 
tion upon  a  bond  given  to  secure  the  discharge  of  the  defend- 
ant from  arrest  in  the  original  case.  A  supersedeas  bond  only 
stays  the  execution  of  a  judgment  or  final  order  sought  to  b^ 
reversed.  (C.  B,  U,  P.  Bid,  Co.  v,  Andrews,  84  Eas.  568,  followed.) 
Eeizer  v.  Pawsey 38^ 

5.  Servieef  Sufficient  against  ColkUeral  Attack.  Where  the  peti- 
tion and  notice  for  the  sale  by  a  guardian  of  his  ward's  real 
estate  are  each  signed  by  the  guardian  and  served  upon  the 
minor  by  an  individual  who  is  not  an  officer,  and  the  proof  of 
the  service  is  shown  by  the  affidavit  of  the  person  who  served 
the  same,  and  all  were  filed  in  the  probate  judge's  office,  and  the 
probate  Judge,  as  well  as  the  district  court,  found  that  the  serv- 
ice was  sufficient,  held,  that  the  supreme  court  must  also  con- 
sider it  sufficient,  and  especially  so  where  the  service  is  attacked 
only  in  a  collateral  proceeding.     Hotobert  v.  Heyle 58 

6.  Evidence — Certified  Paper  not  a  Partxif  Case-Made.  Where  a 
case  is  made  for  the  supreme  court,  and  such  case  is  settled  and 
signed  by  the  judge  of  the  district  court,  and  attested  by  the 
clerk  thereof,  and  attached  to  such  case  is  a  paper  containing 
what  purports  to  be  the  evidence  introduced  on  the  trial  in  the 
district  court,  and  it  is  certified  to  be  such  by  the  official  ste- 
nographer of  the  court,  and  such  evidence  is  not  otherwise 
identified  or  authenticated,  held,  that  it  cannot  be  considered 

as  any  part  of  the  case- made.    Mullaney  v.  Humes  * 99 

7.  Beview — Evidence  not  Duly  in  Beeord,  Evidence  purporting 
to  have  been  given  on  the  trial  of  a  case,  and  certified  to  by 
the  official  stenographer  and  by  the  clerk  of  the  district  court 
to  be  true  and  correct,  and  attached  to  a  transcript  brought  to 
the  supreme  court,  forms  no  part  of  the  record,  and  cannot  be 
considered  unless  it  is  preserved  either  by  a  bill  of  exceptions 

or  case-made.     Hopkins  v,  Hopkins 108 

8.  Judgment — Technical  Errors.  Judgment  must  be  given  in  the 
supreme  court  upon  appeal  in  criminal  cases  without  regard 
to  technical  errors  or  instructions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties.     The  State  v,  Spendlove 160 

9.  Beplevin — Vctcating  Order  of  Delivery — Beview,  An  order  of 
the  district  court  vacating  an  order  of  delivery  issued  in  an 
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action  of  replevin  is  inynediately  reviewable  in  the  enpreme 
ooart;  the  aggrieved  party  is  not  required  to  await  the  final 
determination  of  the  cause  in  the  district  oonrt.  Carr  v.  Huff- 
man   188 

10.  Findings — Judgment,  When  not  Reversed,  Where  special  find- 
ings are  immaterial,  a  judgment  will  not  be  reversed,  although 
there  may  be  no  evidence  to  support  such  findings.  Booge  v. 
Scott 247 

11.  Judgment — Amendment  in  Supreme  Court  Where  a  trial  oourt 
renders  a  judgment  for  a  lees  amount  than  the  verdict  returned 
by  the  jury,  such  judgment  cannot  be  corrected  in  the  supreme 
court  to  conform  to  the  verdict  of  the  jury,  in  proceedings  in 
error  brought  by  the  party  against  whom  the  judgment  is  ren- 
dered, when  no  cross-petition  is  filed  by  the  party  in  whose 
favor  the  verdict  is  returned,  asking  for  a  correction  or  modi- 
fication of  the  judgment.    Mo,  Pac,  Rly,  Co,  v.  Lea 268 

12.  Replevin  —  Review — Bailee,  Where,  in  a  suit  in  replevin,  the 
action  is  tried  upon  the  theory  that  the  property  was  in  the 
possession  of  the  defendants,  and  the  trial  oourt  so  finds,  and 
such  finding  is  unchallenged,  this  oourt  will  not  consider  the 
question  of  the  right  of '  the  plaintiff  to  maintain  such  action 
because  he  may  have  been  a  bailee  of  the  property  in  contro- 
versy.   Allen  V,  Gardner 887 

18.  New  Trial — Time  of  Filing  Motion — Presumption,  Where  an 
entry  of  the  proceedings  taken  in  a  case  shows  when  the  trial 
was  begun,  but  does  not  affirmatively  show  when  the  final  de- 
cision was  made,  and  it  is  shown  that  a  motion  for  a  new  trial 
was  filed  five  days  after  the  trial  was  commenced,  which  motion 
was  entered  and  allowed,  it  will  be  presumed  by  the  supreme 
oourt,  for  the  purpose  of  upholding  the  judgment  of  the  court 
below  in  granting  a  new  trial,  that  the  motion  was  filed  within 
three  days  after  the  final  decision  was  made.  W,  dt  W,  Rid,  Co. 
V.  Johnson 351 

14.  Review  —  General  Objection.  A  party  who  complains  of  the 
rulings  of  the  court  in  charging  the  jury,  and  wUio  seeks  to 
have  them  reviewed,  should  specify  in  his  brief  and  argument 
wherein  the  rulings  are  erroneous.  A  mere  general  objection 
is  insufficient.    Jackson  v.  Linnington 396 

16.  New  Trial — Motions  Overruled — No  Review,  When.  When  er- 
rors complained  of  relate  to  matters  occurring  on  the  trial,  for 
which  a  new  trial  is  asked,  but  the  action  of  the  court  in  over- 
ruling th^  motion  for  a  new  trial  is  not  assigned  as  error,  they 
cannot  be  considered  in  this  oourt.  {Struthers  v.  Fuller,  45  Kas. 
736,  cited  and  followed.)     Dryden  v.  C.  K,  db  N,  Rly.  Co 446 

16.  Petition  in  Error — Amendment,  When,  A  petition  in  error  in 
the  supreme  court  may  be  amended  more  than  one  year  after 
the  ruling  of  the  district  court  complained  of  has  taken  place, 
if  the  amendment  is  only  to  make  good  a  defective,  informal 
or  incomplete  allegation  of  error  already  contained  in  the  pe- 
tition in  error;  but  when  the  proposed  amendment  sets  forth 
an  absolutely  new  and  distinct  allegation  of  error  or  cause  for 
reversal,  it  cannot  be  made  after  that  time.    Cogshall  v,  Spurry,  448 

17.  Trial — Errors,  When  Considered,  Errors  occurring  during  the 
trial  cannot  be  considered  by  the  supreme  court  unless  a  mo- 
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tion  for  a  new  trial,  foanded  upon  and  indading  Boch  errors, 
has  been  made  by  the  complaining  party,  and  acted  upon  by 
the  trial  court,  and  its  ruling  excepted  to,  and  afterward  as- 
signed for  error  in  the  supreme  court.     Id 448 

18.  State  Agent — Compensation — No  Appropriation — Mandamu. . 
In  the  absence  of  any  specific  appropriation  by  the  legislature 
to  pay  for  the  seryioes  of  a  state  agent  appointed  under  the 
proYisions  of  chapter  176,  Laws  of  1877,  (%%  5982-5985,  Oen. 
Stat,  of  1889,)  the  supreme  court  will  not  compel,  by  manda- 
mtu  or  otherwise,  the  governor,  auditor  and  attorney  general 
to  enter  into  or  execute  any  contract  with  such  agent  for  his 
compensation.     The  State^  ex  reU,  v.  Humphrey 561 

19.  Justice  of  the  Peace — Jurisdiction —  Objections  Too  Late,  In  an 
action  oommenced  and  tried  before  a  justice  of  the  peace,  then 
appealed  and  tried  in  the  district  court,  it  is  too  late  to  raise  a 
question  of  jurisdiction  in  this  court,  based  upon  a  construc- 
tion of  the  pleadings  different  from  that  on  which  the  case  was 
tried  in  the  courts  below.     Wood  v.  Wood 617 

20.  Action  on  Insurance  Policy — Evidence  for  Jury.  In  an  action 
upon  an  insurance  policy  for  loss  by  fire,  where  it  appeared 
that  an  application  had  been  receiyed  by  the  company,  and  the 
party  making  the  same  had  possession  of  a  policy  of  insur- 
ance in  the  company  to  which  application  had  been  made,  and 
for  which  a  note  for  the  premium  had  been  executed  to  such 
company,  held^  that  there  was  eyidence  sufficient  to  go  to  the 
jury,  and  that  this  court  cannot  say  there  was  a  failure  of 
proof  showing  that  the  insurer  had  executed  and  deliyered  a 
policy  to  the  insured.  The  evidence  examined,  and  found 
that  no  prejudicial  error  was  committed  by  the  trial  court  in 
the  admission  of  the  same.     Insurance  Co,  r.  Laggart 668 

21.  Errors  of  Law — Waiver,  Errors  of  law  occurring  at  the  trial 
must  be  assigned  for  cause  in  a  motion  for  a  new  trial,  and  if 
this  is  not  done  this  court  will  not  pass  upon  them.     The  State 

V.  Tuchman, 726 

PREFERENCES— SEs  <*A8biommsnt  fob  Bknsfit  or  Cbeditobs.** 

PRELIMINARY  EXAMINATION— ski  ''Cbiminat.  Law,''  22. 

PRESUMPTION— SBB  "Nbw  Tbial,"  7. 

PRIORITY— BBB  "Chattel  Mobtoaoe,"  1,  11. 

PRIORITY  OF  LIENS— SEE  "Attachment,"  5. 

PRIVATE  JUDGMENT  — SEE  "Judgment,"  2. 

PROBABLE  CAUSE— BEE  "MaiiIOioub  Pbobboution,"  1. 

PROBATE  COURT: 

Infant — Adoption — Rss  Judicata,  An  order  of  the  probate  court 
permitting  the  adoption  of  an  infant  child  is  condusiye  so  far 
as  that  court  is  concerned.  Such  court  has  no  further  juris- 
diction in  the  matter.  The  eyidence  in  this  case  examined,  and 
held  not  to  justify  this  court  in  depriving  the  respondents  of 
the  custody  of  the  child  sought  to  be  taken  from  them.  In 
re  Bush,  Petitioner 264 
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PROBATE  JUDGE: 
Salary,  A  probate  judge  is  entitled  to  be  paid  the  salary  provided 
for  by  ^  2524,  General  Statutes  of  1889,  without  proof  that  he 
had  actually  performed  the  servioes  oontemplated  by  the  "act 
relating  to  intoxicating  liquors."  Comm'rs  of  Miami  Co.  v.  Col- 
Una 417 

PROMISSORY  NOTE: 

1.  Action — Unverified  Answer — Pleading  Payment  In  an  action 
on  a  note  and  mortgage,  where  the  petition  is  sworn  to,  an  un- 
Terifled  answer  alleging  payment  and  satisfaction  of  the  debt 
will  put  in  issue  the  question  of  payment,  and  it  is  error  for 
the  trial  court  to  render  judgment  on  the  pleadings  in  favor 

of  the  plaintiffs.     O"* Bryan  v.  Standiford 24 

2.  Consideration — No  Fraud  to  Bar  Recovery,  Where  a  surety 
was  induced  to  renew  a  note  upon  the  representation  of  the 
payee  that  the  consideration  of  the  original  note  was  for  money 
paid  to  the  principal  maker  over  the  counter  of  a  bank  by  the 
payee,  when  in  fact  the  consideration  was  for  money  paid  by 
the  payee  for  the  benefit  of  the  principal  maker  to  another 
party  for  the  purchase-price  of  an  interest  in  a  patent-right, 
heldj  that  no  such  fraud  or  deceit  is  shown  as  to  bar  the  recoT- 
ery  on  the  note  by  the  payee  against  the  surety.  Acker  v.  War- 
den     61 

8.  Forgery  —  Information,  It  is  proper  to  charge,  in  separate 
and  distinct  counts  of  the  same  information,  the  forgery  of  a 
promissory  note,  and  the  selling,  exchanging  or  uttering  of  it 
as  genuine.     The  State  v,  Zimmerman 242 

4.  Rights  of  Surety — Chattel  Mortgage — Lien,  The  surety  on  a 
promissory  note  giyen  for  the  purchase  of  personal  property, 
to  whom  the  property  was  delivered  by  the  maker,  has  a  right 
to  retain  the  possession  of  said  property  against  a  chattel 
mortgagee,  to  whom  the  maker  of  said  note  executed  a  chattel 
mortgage  while  in  temporary  possession  of  the  property  by 
permission  of  the  pledgee.     Clare  v,  Agerter 604 

6.  Assignment  —  Indorsement  of  Payment  —  Liability  of  Maker, 
Where  0.,  a  stranger  to  a  promissory  note,  takes  the  same  from 
H.,  one  of  two  makers,  with  an  indorsement  plainly  written 
thereon:  *'Paid  by  H.,  this  September  5,  1882,  [which  is  the 
date  of  maturity,]  and  transferred  to  0.,"  '*  Without  recourse, 
H.,"  and  there  is  no  mistake  or  fraud  in  the  transaction,  H. 
is  relieved  from  liability  on  the  note  to  G.  or  to  his  assignee. 
In  an  action  on  such  a  note,  so  indorsed,  and  where  there  is  no 
fraud  or  mistake  in  the  transfer,  parol  proof  contradicting 
the  indorsement,  or  which  would  change  it  from  a  conditional 
to  an  unconditional  transfer,  is  not  admissible.  Cross  v.  Hoi- 
lister 652 

PROSECUTION— SBB  "Statutb,"  10. 

PUBLICATION— saa  "Statum,"  8.  9. 

PUBLIC  LAND— BBS  "Oonvbtahob,"  1. 

PUBLIC   POLICY— 8BB   »'0ONTBA0T,"   5. 
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RAILROADS,  AND  RAILROAD  OOMlPANIES: 

1.  Carrier — Injuries  to  Stock — Notice  of  Claim.  A  contract  be- 
tween a  railroad  company  and  a  shipper  of  stock  stipulated 
that,  as  a  condition  precedent  to  his  right  to  recover  damages 
for  any  loss  or  injury  to  soch  stock,  he  should  give  notice  in 
writing  to  some  officer  of  the  railroad  company,  or  its  nearest 
station  agent,  before  the  removal  of  such  stock  from  the  place 
of  delivery.  In  an  action  to  recover  damages  for  injuries  to 
such  stock  while  en  route,  where  the  condition  of  the  stock  was 
made  known  to'  the  station  agent  of  the  railroad  company  at 
the  place  of  destination,  and  such  agent  consented  to  the  re- 
moval of  the  stock  from  the  car,  and  had  an  opportunity  to 
examine  and  inspect  the  animals  after  such  removal  and  be- 
fore they  had  mingled  with  other  stock  or  been  removed  from 
the  place  of  destination,  and  a  written  notice  for  damages  was 
transmitted  to  the  claim  agent  of  the  railroad  company  within 
four  days  after  the  removal  of  the  stock  from  the  car;  and  10 
days  thereafter,  upon  the  death  of  one  of  the  animals,  a  subse- 
quent notice  for  damages  was  given  to  the  railroad  company: 
Held,  That  there  had  been  a  substantial  compliance  with  the 
contract,  upon  the  part  of  the  shipper.    A.  T,  db  8.  F,  Rid.  Co, 

r.  Temple 7 

2.  Childi  Injured  —  Company  not  Liable  for  Damages.  Where  a 
railroad  company  stops  its  train  not  to  exceed  a  minute,  as  it 
approaches  a  railroad  crossing  within  the  limits  of  an  incor-. 
porated  city,  and  while  its  cars  are  standing  over  a  street  cross- 
ing a  child  seven  years  of  age,  on  his  way  home  from  school, 
attempts  to  take  hold  of  the  brake  ladder  on  a  freight  car  in 
the  train,  for  the  purpose  of  climbing  over  the  car,  and  the 
train  starts  just  as  he  makee  the  effort  to  get  onto  the  car,  and 
jerks  him  off,  so  that  he  falls  under  the  wheels  and  is  run  over 
and  injured,  and  the  train-men  have  no  knowledge  of  the  at^ 
tempt  upon  the  part  of  the  boy  to  board  the  train,  Jieldj  that 
the  company  is  not  guilty  of  such  negligence  toward  the  boy 
as  to  render  it  liable  for  damages  on  account  of  such  injury. 

A.  r.  dt  S,  F.  Rid.  Co.  V.  Plaskett 107 

8.  Accident  at  Crossing — Company,  not  Negligent  As  it  approached 
the  crossing  of  another  railroad  in  a  city  of  5,000  inhabitants, 
a  freight  train  stopped  not  to  exceed  a  minute,  so  as  to  block 
one  of  the  principal  streets  of  the  city  near  a  public- school 
building.  A  boy  seven  years  old  tried  to  climb  over  the  cars. 
He  was  not  seen  by  the  train-men.  The  train  started,  and  he 
was  thrown  off  and  injured.  The  jury  found  that  the  company 
was  negligent,  in*  that  the  train-men  knew  th^t  the  crossing 
was  frequented  by  children,  and  were  not  on  the  lookout.  Held, 
That  there  was  no  evidence  of  negligence  on  the  part  of  the 
company.    Id 112 

4.  Eminent  Domain — Instructions.  Upon  the  trial  of  an  appeal 
from  the  award  of  commissioners  appointed  to  condemn  a 
right-of-way  for  a  railroad  company  along  a  highway,  it  is  not 
error  for  the  trial  court  to  instruct  the  jury  that  they  are  not 
to  take  into  consideration  any  benefits  which  might  accrue  to 
the  plaintiff,  by  reason  of  any  change  in  the  location  of  such 
public  highway.     C.  K.  db  W.  Rid.  Co.  v.  Woodward 191 
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5.  Damages^  not  Excessive.    The  evidenoe  considered,  and  found    . 
that  damages  awarded  by  the  jury  are  not  exoessive.    Id. 191 

6.  Land  Grant — Location  of  Route,  By  aoit  of  oongress  of  July 
26, 1866,  the  Union  Pacific  Railway  Company,  soathern  branch, 
afterward  the  M.  E.  ^  T,  Railway  Company,  received  a  grant 
of  right  of -way  for  its  road  200  feet  wide  throngh  the  reserTed 
and  ceded  lands  of  the  government.  Prior  to  December  24, 
1867,  the  latter  company  surveyed  its  line  of  road,  and  filed  its 
map  designating  its  route,  with  the  secretary  of  the  interior. 
October  9,  1869,  one  Hodges,  one  of  the  grantors  of  the  de- 
fendant J.  B.  Cook,  purchased  of  the  government  the  land  in 
dispute.  Afterward,  in  May  and  June,  1870,  the  railway  com- 
pany changed  the  line  of  its  road  and  built  it  across  the  land 
in  dispute,  the  original  location  not  having  touched  the  quarter- 
section  to  which  the  land  in  question  belongs.  Heldy  That  by 
the  survey  of  its  line,  and  the  filing  of  its  map  designating  the 
route  of  its  road,  the  company  exercised  its  right  under  its 
grant,  and  could  not  reclaim  it  two  years  and  a  half  afterward, 
on  changing  its  line  of  road,  so  as  to  affect  the  rights  of 
Hodges,  or  his  grantees.    M,  K.  db  T.  Rly.  Co,  v.  Cook. 216 

7.  Stock  Law — Action^  Where  Brought,  In  an  action  brought 
under  the  railroad  stock  law  of  1874,  it  is  essential  to  allege 
that  the  stock  was  killed  or  injured  in  the  county  in  which 
the  action  was  brought.  But  where  the  plaintiff  alleges  that 
the  defendant  company  owned  and  operated  the  road  over  and 
across  the  plaintiff's  premises  in  Reno  county,  and  that  the 

defendant  killed  the  plaintiff's  cow  *'on  the  said  railway  track 
of  eaid  defendant  and  by  the  operation  of  said  railway,"  and 
no  other  railroad  or  railway  track  is  mentioned  in  the  pleadings 
except  the  one  through  the  plaintiff's  farm,  the  pleadings  suf- 
ficiently show  that  the  accident  occurred  in  Reno  county,  where 
the  action  was  brought.     W.  dt  C.  Rly,  Co,  v,  Oibbs 274 

8.  Cow  KUled — Action  Maintained.  Where  a  railroad  company 
owns  and  operates  a  railroad,  the  construction  of  which  is  not 
entirely  finished,  and  while  so  operating  the  road  permits  the 
contractor  who  constructed  the  road  to  run  his  construction 
train  over  the  road  so  owned  and  operated  by  the  company, 
and  which  at  the  time  is  unfenced,  and  a  cow  is  killed  by  the 
construction  train  in  consequence  of  the  omission  to  enclose 
the  road  with  a  fence  Vhere  it  could  have  been  fenced,  an  ac- 
tion may  be  maintained  against  the  railroad  company  to  en- 
force the  statutory  liability  for  the  loss  of  the  cow.  {Railroad 
Co,  V,  Ewing,  28  Eas.  278;  Railway  Co,  v.  Wood,  24  id.  619.)     Id..  274 

9.  The  rejection  of  testimony  which  only  tended  to  establish  ques- 
tions not  in  dispute  is  not  error.    Id 274 

10..  Excessive  Verdict.  The  verdict  in  the  case  found  to  be  excessive, 
and  the  judgment  is  directed  to  be  modified  in  accordance 
with  the  undisputed  testimony  as  to  the  amount  of  damages 
sustained.     Id 274 

11.  Master  and  Servant — Dangerous  Employment — Assumption  of 
Risk.  While  it  is  the  duty  of  an  employer,  whether  a  railroad 
company  or  other  corporation  or  person,  to  make  the  work  of 
his  or  its  employes  as  safe  as  is  reasonably  practicable,  yet 
when  the  employ^  with  full  knowledge  of  all  the  dangers  inci- 
dent to  or  connected  with  the  employment  as  it  is  conducted, 
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accepts  the  employment,  or,  haying  accepted  the  same,  contin- 
ues in  it  with  sach  fall  knowledge,  and  without  any  promise  on 
the  part  of  the  employer,  or  any  reason  to  expect  on  the  part 
of  the  employ^  that  the  employment  will  be  made  less  danger- 
ous, the  employ^  assumes  all  the  risks  and  hazards  of  the  em- 
ployment. Other  matters  referred  to  in  the  opinion.  A,T,db 
5.  F.  Rid,  Co.  V.  Schroeder 315,  8ie 

12.  Companies — Roads  through  Inclosed  Lands — Fences.  Under  the 
provisions  of  chapter  154  of  the  Laws  of  1885,  compelling  rail- 
road companies  to  fence  their  roads  through  lands  inclosed 
with  a  lawful  fence,  before  the  owner  of  the  lands  can  recover 
the  value  from  a  railroad  company  of  a  fence  built  by  him  in 
accordance  with  the  provisions  of  the  statute,  he  must  prove 
that  his  lands,  or  a  part  thereof,  which  are  claimed  to  be  in- 
closed have  a  lawful  fence — that  is,  such  a  fence  as  is  defined 
by  the  statute  to  be  a  legal  or  lawful  fence.  Mo,  Pac.  Rly.  Co, 
V,  Youngstrom 84^ 

18.  Ejectment^  Does  not  Lie,  Where  an  owner  of  land  enters  into  a 
parol  contract  with  a  railroad  company  authorizing  it  to  take 
the  possession  of  a  portion  of  his  land  for  a  right-of-way  and 
to  construct  its  railroad  across  the  same,  for  which  the  railroad 
company  agrees  to  pay  him  $75,  and  the  railroad  company, 
with  the  knowledge  and  consent  of  the  owner,  takes  the  posses- 
sion of  the  property  and  constructs  its  railroad  across  the  same, 
but  does  not  pay  him  the  875  nor  any  part  thereof,  the  owner 
cannot  then  maintain  an  action  in  the  nature  of  ejectment  to 
evict  the  railroad  company  from  the  premises  and  to  prevent 
it  from  using  its  railroad,  but  his  remedy  is  an  action  for  the 
$75.     Mo.  Pac.  Rly.  Co.  v.  Oano 457 

14.  Company — Repairs  —  Recommendation  of  Railroad  Commis- 
siojiers.  Under  the  provisions  of  §  5,  chapter  124,  Laws  of  1888, 
(^  1328,  Gen.  Btat.  of  1889,)  an  order  or  recommendation  of  the 
board  of  railroad  commissioners  of  the  state  to  a  railroad  com- 
pany, requiring  repairs  to  be  made  upon  its  road  or  track,  to 
promote  the  security,  convenience  and  accommodation  of  the 
public,  is  advisory  only.  Such  an  order  or  recommendation 
is  not  final  or  conclusive  upon  the  railroad  company  or  in  the 
courts.     TJie  State,  ex  rel.,  v.  K.  C.  Rid.  Co 497 

15.  Company — Negligence^Fire — Findings.  In  an  action  against  a 
railway  company  to  recover  damages  caused  by  fire  escaping 
on  the  right-of-way  of  such  company,  the  fact  that  the  dry 
grass  of  the  previous  season  was  suffered  to  remain  on  the 
right-of-way  is  proper  evidence  for  the  jury,  and  they  may  find 
negligence  from  it.  Such  negligence  is  ordinarily  a  question 
of  fact  for  the  jury;  and  when  the  fire  was  caused  by  the  opera- 
tion of  the  railroad,  and  the  jury  make  special  findings,  inter 
aZto,  that  the  negligence  of  the  defendant  consisted  in  the  fail- 
ure to  properly  clean  its  right-of-way,  held,  that  under  chapter 
155  of  the  Laws  of  1885  the  defendant  was  not  entitled  to  judg- 
ment upon  such  special  findings,  when  the  general  verdict  was 
for  the  plaintiff.    SL  L.  db  S,  F.  Rly.  Co.  v.  Richardson 517 

16.  Eminent  Domain — Appeal — Evidence.  Upon  an  appeal  from 
a  proceeding  to  condemn  a  right-of-way  for  a  railroad,  testi- 
mony of  the  amount  awarded  by  the  commissioners  is  not  ad- 
missible in  evidence,  and  a  statement  made  by  the  oourt  in  its 
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charge  to  the  jary,  mforming  them  of  the  amount  so  awarded 
by  the  commissioners,  is  unwarranted  and  erroneoos.     C.  K.  A 
N,  Rly.  Co.  V.  BroqueL 571 

17.  Mecuure  of  Damages.  The  measure  of  damaged  in  such  a  case 
is  the  difiPerence  between  the  market  value  of  the  tract  from 
which  the  right-of-way  is  taken  immediately  before  and  after 
the  time  when  the  land  was  actually  condemned  and  appro- 
priated.   I<L 671 

18.  Statement  of  Court — Prejudicial  Error,  One  of  the  contro- 
verted questions  on  the  trial  of  the  appeal  was  the  ownership 
of  the  land  taken.  Before  the  trial  the  railway  company  made 
a  written  ofiPer  to  allow  judgment  to  be  taken  against  it  in  favor 
of  B.  for  $1,000  and  costs.  The  offer  was  not  accepted,  and  the 
parties  proceeded  to  trial.  After  the  evidence  had  been  offered 
and  the  charge  of  the  court  had  been  given,  the  court  stated  in 
the  presence  and  hearing  of  the  jury  that  '*the  Chicago,  Kansas 
&  Nebraska  Railway  Company  has  filed  a  paper  in  this  case  in 
which  it  recognizes  Ernest  Broquet  as  defendant  or  party  in 
interest  herein,  and  in  which  it  made  a  certain  offer  to  settle 
with  said  Broquet  for  damages  to  the  land  in  question.*'  Held, 
That,  under  the  issues  and  circumstances  of  this  case,  the  mak- 
ing of  the  statement  was  prejudicial  error.    Id. 571 

19.  Company — No  Cattle- Guards — Negligence.  The  defendant  rail- 
way company  failed  and  neglected  to  construct  or  maintain 
cattle-guards  where  its  line  of  railroad  entered  and  left  an  in- 
closed pasture.  During  the  time  of  such  neglect,  the  owner  of 
the  pasture  attempted  to  keep  his  stock  from  straying  by  herd- 
ing the  same.  One  day  the  herder  left  the  stock  to  go  to  dinner. 
While  absent,  a  cow  strayed  away,  got  into  a  creek,  and  mired 
down.  Held^  If  the  creek  was  at  a  great  distance  from  the  pas- 
ture, or  if  the  miring  of  the  cow  was  something  extraordinary 
and  not  to  be  expected,  and  it  could  not  be  said  that  the  neglect 
of  the  railway  company  was  the  proximate  cause  of  the  loss 
of  the  cow,  the  company  would  not  be  liable  therefor.     C.  K.  dt 

N.  Rly.  Co.  V.  Hotz 627 

20.  Fire  Set  by  Locomotive — Pleading  and  Proof.  In  an  action 
against  a  railway  company  for  damages  by  fire  caused  by  the 
operation  of  such  railway,  under  ^1321  of  the  Qeneral  Stat- 
utes of  1889,  it  is  only  necessary  to  allege  and  prove  that  the 
fire  complained  of  was  caused  by  the  operation  of  the  defend- 
ant's railway,  to  make  out  a  prima  facie  case.  Instruction 
given  and  refused  considered,  and  found  that  the  trial  court 
committed  no  error.    Ft.  8.  W.  dt  W.  Rly.  Co.  v.  Tubbs 690 

21.  Petition — Findings — Verdict — Case,  Distinguished.  Where  the 
plaintiff  alleged  in  his  petition  that  the  negligence  of  the 
defendant  consisted  in  the  omission  to  keep  its  roadway  clean, 
and  that  it  negligently  allowed  dry  grass  to  accumulate  and 
remain  on  the  line  of  its  right-of-way,  and  the  jury  returned  a 
special  finding  that  the  fire  was  caused  by  defective  engine,  in 
allowing  coals  of  fire  to  drop  from  the  fire-box  and  ignite  the 
dry  grass  on  the  right-of  way,  heUi,  that  the  special  finding 
and  general  verdict  of  the  jury  were  in  accord  with  the  alle- 
gations of  the  petition,  notwithstanding  the  fact  that  the  pe- 
tition contained  no  statement  charging  that  the  engine  was 
defective.  The  case  of  SL  L.  db  S.  F.  Rly.  Co.  v.  Fudge^  89  Kas. 
548,  distinguished.    Id 630 
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22.  Contributory  Negligenoe.    In  an  action  nnder  ^  1821  of  the  Gen- 
eral Statntee,  the  plaintiff  is  not  chargeable  with  oontribntory 
negligeAoe  for  a  mere  failure  to  take  preoantions  against  the 
negligence  of  the  defendant.    Id 680 

-28.  Attomey^s  Fee — Demand — Jury,  Where  the  plaintiff  desires 
to  recover  an  attorney's  fee,  in  an  action  instituted  under  ^  1321 
of  the  General  Statutes,  he  should  demand  the  same  in  his  pe- 
tition; and  when  the  case  is  tried  by  a  jury,  the  question  of 
attorney's  fee  should  be  submitted,  with  the  other  facts  in  the 
case,  to  the  jury.    Id 680 

^4.  Fire  Caused  by  Locomotive  —  Pleading,  In  an  action  against  a 
railroad  company  for  damages  caused  by  fire,  where  the  plain- 
tiff alleges  in  his  pleading  facts  sufficient,  which  would,  if  proved, 
make  out  a  prima  facie  case  against  the  railroad  company  un- 
der chapter  155  of  the  Laws  of  1885,  (Gen.  Stat,  of  1889,  ^  1821,) 
sufficient  facts  are  alleged  to  constitute  a  cause  of  action 
against  the  railroad  company.    St.  L.  db  S,  F.  Rly,  Co,  r.  Snavely,  687 

35.  Condemnation  Proceeding — Value  of  Land  Taken — Expert  Evi- 
dence. Where  farmers  or  others  give  their  opinions,  as  experts, 
as  to  the  market  value  of  land  with  which  they  are  acquainted, 
it  is  not  improper,  upon  cross-examination,  for  the  purpose  of 
testing  their  knowledge  and  competency,  to  inquire  of  them 
concerning  the  sales  of  adjoining  land.  C.  K.  db  N.  Rly.  Co,  v. 
Stewart 704 

26.  Illegal  Ta^ — Involuntary. Payment — Recovery.  K.  P.  Rly.  Co. 
v.  CommWe  of  Wyandotte  Co.,  16  Kas.  587,  and  A.T.<t  8.F.  Rid. 
Co.  r.  Comm^rs  of  Atchison  Co.,  infra,  followed,  holding  that  a 
portion  of  the  illegal  tax  was  paid  by  plaintiff  under  such 
circumstances  as  to  be  an  involuntary  payment,  which  may  be 
recovered  back.    A.  T.  db  8.  F,  Rid.  Co,  v.  City  of  Atchison 712 

37,  Tax  —  Involuntary  Payment  The  case  of  K,  P,  Rly,  Co,  v. 
CommWs  of  Wyandotte  Co.,  16  Eas.  587,  followed,  holding  that 
the  first  half  of  the  illegal  tax  paid  by  plaintiff  on  December  17, 
the  treasurer  refusing  to  receive  or  to  receipt  for  any  tax  un- 
less the  illegal  portion  was  also  paid,  and  where  the  plaintiff 
protested  against  the  illegality,  and  stated  that  the  payment 
was  made  solely  to  avoid  the  issne  of  process,  and  gave  notice 
that  an  action  would  be  brought  to  recover  that  which  was  il- 
legally exacted,  should  be  considered  an  involuntary  payment. 
A.  T,  db  S,  F.  Rid.  Co.  v.  Comm'rs  of  Atchison  Co 722 

28.  Carriers — Live-Stock  Shipments — Connecting  Lines.  Where  a 
railroad  company  contracts  to  carry  stock  beyond  its  own 
terminus,  and  there  is  a  stipulation  in  the  contract,  which  is  a 
condition  precedent  to  a  right  to  recover  for  loss  or  injury, 
that  the  shipper  must  give  written  notice  of  his  claim  to  an 
officer  of  the  company,  or  its  nearest  station  agent,  before  the 
stock  is  removed  from  the  place  of  destination  or  delivery  or 
is  mingled  with  other  stock,  the  officers  and  agents  of  the  con- 
necting company  used  and  adopted  by  the  contracting'  com- 
pany should,  for  the  purposes  of  the  contract,  be  treated  as  the 
officers  and  agents  of  the  latter  company,  and  notice  given  to 
the  agent  of  the  connecting  company  at  the  place  of  destina- 
tion will  be  sufficient.     W.  db  W,  Rly.  Co.  v.  Koch 758 
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RAILROADS,  AND  RAILROAD  COMPANIES— Comtimumd: 
29.  Notice,  not  Given  <X8  Oontrcmt  Required,  In  the  present  case 
notice  was  not  given  to  the  carrier  nntil  12  days  after  the  de- 
livery and  removal  of  the  stock;  and  nnder  the  evidence  it  is 
held,  that  notice  was  not  given  as  the  contract  required,  or 
within  reasonable  time.    Id 758 

RAILROAD    COMMISSIONERS —SIS    "Raiiaoads,    and    Rail- 
bo  ad   OOMPANIBS,"   14. 

RATIPIOATION— 8BB  "  Oonvbtanob,»'  2. 

REOEIVER: 

1.  Appointment  before  Action  Brought  Where  a  receiver  is  ap- 
pointed before  the  intended  action  is  commenced,  the  appoint- 
ment is  void;  but  where  the  intended  action  is  afterward 
commenced  and  the  defendant  afterward  makes  a  voluntary 
appearance  and  presents  a  motion  to  remove  the  receiver,  and 
the  court  or  judge  overrules  the  motion,  the  person  originally 
appointed  as  receiver  will  then  become  such  and  be  such  from 
that  time  on.     Guy  v.DocUc 366 

2.  Replevin — Measure  of  Recovery.  Where  an  action  of  replevin 
is  commenced  by  a  person  who  was  appointed  receiver,  but 
whose  appointment  was  void,  and  afterward,  as  between  the 
parties,  he  becomes  such  receiver,  and  in  that  manner  obtains 
an  interest  in  the  property  in  controversy,  of  which  property 
he  has  the  possession,  while  he  must  fail  in  the  replevin  action 
for  the  reason  that  when  he  commenced  the  same  he  had  no 
right  to  do  so,  yet  the  defendant  cannot  recover  in  the  action 
to  an  extent  greater  than  his  own  special  interest  in  the  prop- 
erty in  controversy.     Id 866 

See  "  Pbaotiob,  Distbiot  Coubt,"  8,  4. 

REOORD— SBB  "Plbadino  and  Pbaotiob,»'  8,  49. 
REGENTS— SBB  "Statb  Nobmal  School." 
REGISTRATION— SBB  "Oitibs,"  4. 

REHEARING  OASES  — sbb 

A.  T.  db  S.  F,  Rid.  Co.  v.  Plaskett,  p.  112. 

Ouy  V.  DoaK  p.  866. 

Hurd  V.  Simpson,  p.  372. 

In  re  Lowe,  Appellant,  p.  769. 

Mastin  v.  Levagood,  p.  764. 

Naill  V.  Insurance  Co.,  p.  228. 

The  State  v.  BusTi,  p.  201. 

REMOVAL  OF  CAUSE  — sbb  "Plbadimg  and  Pbaotiob,"  74. 
REPAIRS  —  SBB  "Railboads,  and  Railboad  Companibs,"  14. 

REPLEVIN: 
1.  Vacating  Order  of  Delivery — Review.  An  order  of  the  district 
court  vacating  an  order  of  delivery  issued  in  an  action  of  re- 
plevin is  immediately  reviewable  in  the  supreme  court;  the 
aggrieved  party  is  not  required  to  await  the  final  determina- 
tion of  the  cause  in  the  district  court.     Carr  v.  Huffman 188 
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RE  PLB  VIN — OoHTiNUBD : 

2.  Practice,  An  order  of  delivery  cannot  be  set  aside  and  vacated 
by  the  district  oonrt  after  answer  for  any  informality  or  irreg- 
ularity in  its  issue,  or  because  no  prcecipe  was  filed  by  the  party 
desiring  it.     Id 188 

3.  Review — Bailee,  Where,  in  a  snit  in  replevin,  the  action  is 
tried  upon  the  theory  that  the  property  was  in  the  possession 
of  the  defendants,  and  the  trial  oonrt  so  finds,  and  snch  finding 
is  unchallenged,  this  oonrt  will  not  consider  the  question  of 
the  right  of  the  plaintiff  to  maintain  such  action  because  he 
may  have  been  a  bailise  of  the  property  in  controversy.    Allen 

V.  Gardner 887 

•4.  Measure  of  Recovery.  Where  an  action  of  replevin  is  com- 
menced by  a  person  who  was  appointed  receiver,  but  whose 
appointment  was  void,  and  afterward,  as  between  the  parties, 
he  becomes  such  receiver,  and  in  that  manner  obtains  an  in- 
terest in  the  property  in  controversy,  of  which  property  he  has 
the  possession,  while  he  must  fail  in  the  replevin  action  for  the 
reason  that  when  he  commenced  the  same  he  had  no  right  to 
do  so,  yet  the  defendant  cannot  recover  in  the  action  to  an  ex- 
tent greater  than  his  own  special  interest  in  the  property  in 
controversy.     Guy  v,  Doak. 866 

5.  Cattle^  not  Covered  by  Mortgage,  And  when  the  mortgagee  takes 
the  possession  of  the  mortgaged  proper^  for  the  above  rea- 
sons, which  property  consists  of  10  head  of  cattle,  and  through 
a  mistake  takes  two  head  of  cattle  not  covered  by  the  mortgage 
instead  of  two  of  the  mortgaged  cattle,  and  the  mortgagor  re- 
plevies the  cattle,  held,  that  the  mortgagor  can  maintain  the 
action  only  for  the  two  cattle  not  covered  by  the  mortgage. 
Jones  V,  Annis 478,  479 

6.  Measure  of  Recovery,  Where  the  mortgagee  while  in  the  pos- 
session of  the  cattle  disposes  of  two  head  thereof,  heldj  that  the 
plaintiff  in  the  replevin  action  cannot  recover  a  judgment  ab- 
solutely for  the  value  of  these  two  head  of  cattle  as  damages, 
but  he  is  entitled  only  to  have  their  price  or  value  deducted 
from  the  amount  of  the  mortgage  debt  still  remaining  due  and 
unpaid.    Id 479 

7.  Pleading  —  General  Denial,  In  an  action  of  replevin,  any  de- 
fense to  the  action  may  be  proved  under  an  answer  containing 
a  general  denial  only;  and  the  plaintiff  may,  without  a  reply, 
rebut  any  defense  proved  thereunder.     White  v,  Gemeny 741 

8.  Hotel-Keeper  —  Omnibus,  Exempt  The  'bus  of  a  hotel-keeper, 
a  resident  of  Kansas,  used  in  connection  with  his  business  in 
Kansas,  and  necessary  to  the  successful  prosecution  of  such 
business,  is  exempt  under  subdivision  8  of  §  4  of  the  act  relat- 
ing to  exemptions.  ^  Id 741 

REPLY— SBB  "RbpiiBvih,"  7. 

RES  JUDICATA: 
1.  Merger,  An  action  instituted  in  another  state  to  have  cer- 
tain conveyances  set  aside,  and  subject  the  property  de- 
scribed therein  to  the  payment  of  the  plaintiff's  judgment 
and  the  claims  of  all  other  creditors  who  might  come  and  set 
up  their  demands,  is  not  a  bar  to  an  action  brought  by  one  of 
such  creditors  in  this  state  upon  a  promissory  note  owned  by 


Digitized  by  LjOOQ iC 


878  SUPREME  CX)URT  OF  KANSAS. 

RE8  JUDICA TA  —  Oontimusd  : 

him,  notwithstandiog  the  fact  that  he  appeared  in  the  former 
action,  filed  a  oross-petition,  and  obtained  a  finding  from  the 
oonrt  of  the  amount  dae  him  npon  his  note,  but  did  not  obtain 
a  personal  Judgment)  against  the  defendant  in  that  aotion,  nor 
receive  anything  from  the  sale  of  the  property  affected  by  snoh 
proceeding.  To  oonstitnte  a  merger,  there  most  be  a  valid  and 
subsisting  judgment  rendered  on  the  cause  of  action.  Cackley 
«.  Smith 642^ 

2.  Rule.  The  role  of  res  judiocUa  applies  as  well  to  facts  settled 
and  adjudicated  as  to  causes  of  action.  C.  K.  db  W.  RUJU  Co.  v. 
Comm'rs  of  Anderson  Co 766- 

See  "Pbobatb  Coubt." 
RESULTING  TRUSTS— sbb  "Titlb,"  7. 
REVIEW— SBB  "Pbaotiob,  Supbbme  Ooubt." 
REVIVOR  OP  AOTION  — sbb  "Action,"  11. 

S. 

SALARY— SBB  '*Pbobatb  Judob." 

SALE— SBB  "Fbaud,"8;  "Guabdian  awd  Wabd." 

SALE  OP  LAND— SBB  "Contbaot,"  6;  "Titlb,**  1,  2,  8. 

SCHOOLS: 
District  — Appointment  of  Treasurer — FaU%are  to  Oive  Bond.  Where 
H.  is  elected  as  his  own  successor  treasurer  of  a  school  district 
at  the  annual  meeting  of  said  district,  and  immediately  takes 
the  oath  of  office  and  continues  to  perform  all  the  duties  of  said 
office  for  a  year  without  giving  a  bond,  but  then  gives  a  bond 
which  is  executed  according  to  law,  and  approved  by  the  direc- 
tor and  clerk,  and  said  bond  was  given  as  soon  as  the  board 
fixed  the  amount  of  said  bond,  and  afterward,  a  week  or  10  days, 
the  county  superintendent  appoints  H.  treasurer  for  said  dis- 
trict, upon  the  theory  that  a  vacancy  exists,  because  the  bond 
was  not  given  within  20  days  after  the  election  of  said  treas- 
urer, heldy  that  no  vacancy  existed  to  be  filled  by  appointment 
of  the  superintendent,  and  that  the  appointment  of  H.  was 
void.    Homeman  v.  flarlan, 41S 

SCHOOL  DISTRICTS  — SBB  "Schools." 
SCHOOL-DISTRICT  TREASURER— sbb  "Sohoom." 
SECTARIAN  COLLEGES— sbb  "Taxbs,  and  Taxation,"  7. 
SEPARATE  CLASSES- SBB  "Insubanob,"  2. 
SERVICE  BY  PUBLICATION— SBB  "Affidavit."  2. 

SETTING  ASIDE   DEFAULT  — sbb  "Plbadino  and  Pbaotiob," 

16. 
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SHERIFF: 

Conversion— Reaponsibility.  A  sheriff  being  in  the  aotnal  possee-* 
8ion  of  a  stock  of  goods  by  ?irtoe  of  a  leyy  made  in  pnrsnanoe 
to  three  several  writs  of  attachment  in  his  hands,  is  not  re- 
sponsible to  a  subsequent  chattel  mortgagee  for  conversion, 
when  a  receiver  duly  appointed  by  the  court  from  which  the 
orders  of  attachment  issned  takes  exdnsive  control  and  pos- 
session of  the  same,  and  sells  and  receives  the  proceeds.  Boot 
and  Shoe  Co.  v.  Ware, 488 

SIGNATURE  — BBS  '^Evidbnob,*' 6. 
SPECIAL  QUESTIONS— SBB  «  Jubt,"  8. 

STATE  AGENT: 

Compeneation — No  Appropriation — Mandamus.  In  the  absence 
of  any  specific  appropriation  by  the  legislature  to  pay  for  the  . 
services  of  a  state  agent  appointed  under  the  provisions  of 
chapter  176,  Laws  of  1877,  j;*;^  5982-5986,  Gen.  Stat,  of  1889,) 
the  supreme  court  will  not  compel,  by  mandamta  or  otherwise, 
the  governor,  auditor  and  attorney  general  to  enter  into  or  exe- 
cute any  contract  with  such  agent  for  his  compensation.  The 
StcUe,  ex  reZ.,  v,  Humphrey 561 

STATE  BOARD  OF  AGRICULTURE- bbb  "Aobioultubb." 

STATE  NORMAL  SCHOOL: 

Interest,  How  Drawn  from  State  Trecuury,  The  statutes  of  the 
state  require  that  all  moneys  derived  from  the  sale  of  lands 
of  the  state  normal  school,  both  principal  and  interest,  less 
the  commissions  allowed  for  the  sale  thereof,  shall  be  paid 
into  the  state  treasury,  where  it  constitutes  the  state  normal 
school  fund.  The  interest  on  this  fund  is  paid  to  and  received 
by  the  state  treasurer  as  an  officer  of  the  state,  and  the  statute 
requires  him  to  deposit  it  in  the  state  treasury.  The  interest 
of  this  fund  cannot  be  drawn  from  the  state  treasury  by  the 
board  of  regents  of  the  state  normal  school,  or  any  officer 
thereof,  except  in  pursuance  of  an  act  of  the  legislature  specif- 
ically authorizing  the  same  to  be  done,  passed  within  two  years 
prior  thereto.     The  State,  ex  reL,  v.  Stover 119 

STATE  TREASURY: 

Normal  School  Fund  —  Interest,  How  Draum  from  State  Treasury. 
The  statutes  of  the  state  require  that  all  moneys  derived  from 
the  sale  of  lands  of  the  state  normal  school,  both  principal  and 
interest,  less  the  commissions  allowed  for  the  sale  thereof, 
shall  be  paid  into  the  state  treasury,  where  it  constitutes  the 
state  normal  school  fund.  The  interest  on  this  fund  is  paid  to 
and  received  by  the  state  treasurer  as  an  officer  of  the  state, 
and  the  statute  requires  him  to  deposit  it  in  the  state  treasury. 
The  interest  of  this  fund  cannot  be  drawn  from  the  state  treas- 
ury by  the  board  of  regents  of  the  state  normal  school,  or  any 
officer  thereof,  except  in  pursuance  of  an  act  of  the  legislature 
specifically  authorizing  the  same  to  be  done,  passed  within  two 
years  prior  thereto.     The  State,  ex  rel.,  v.  Stover 119 
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STATUTE: 

1.  TcUeing  Effect  Where  a  statute  proyides  that  it  shall  take  effect 
"from  and  after  its  pnblioation,"  in  oompnting  the  time  when 
it  takes  effect,  the  day  of  its  pnblioation  is  to  be  included;  but 
the  precise  time  of  its  publication,  or  taking  effect,  may  be 
shown,  where  an  act  is  done  on  the  same  day  of  its  pnblioation, 
if  the  hour  of  pnblication  affects  such  act  in  any  way.     Co€U 

Co.  V.  Barber 29 

2.  Appeal,  When  not  Taken,  No  appeal  or  proceeding  in  error 
can  be  had  or  taken  from  and  after  the  pnblication  of  chapter 
245,  Laws  of  1889,  made  on  the  20th  of  March,  1889,  to  the  sn 
preme  court  in  any  civil  action,  unless  the  amount  or  value  in 
controversy,  exclusive  of  costs,  exceeds  $100,  except  in  cases 
involving  the  tax  or  revenue  laws,  or  the  title  to  real  estate,  or 
damages  for  slander,  libel,  malicious  prosecution,  or  false  im- 
prisonment, or  the  constitution  of  this  state,  or  the  constitu- 
tion, laws  or  treaties  of  the  United  States,  and  when  in  such  a 
case  the  judge  of  the  district  or  superior  court  trying  the  case 
involving  less  than  $100  shall  certify  to  the  supreme  court  that 
the  case  is  one  belonging  to  the  excepted  classes.  (Oivil  Oode, 
§642a.  Gen.  Stat,  of  1889, 1 4642.)     Id 29 

8.  Vested  Rights — Valid  Statute,  A  party  who  has  been  defeated 
in  a  oivil  action  in  the  district  court  has  no  vested  right  to  an 
appeal  or  to  the  prosecution  of  proceedings  in  error  in  the  su- 
preme court  to  review  the  rulings  or  j  ndgment  of  the  district 
court  before  he  has  filed  his  appeal  or  proceedings  in  the  su- 
preme court;  and  an  act  of  the  legislature  taking  away  the 
privilege  of  appeal  or  the  permission  to  prosecute  proceed- 
ings in  error  before  the  appeal  or  petition  in  error  is  filed,  is 
valid  and  constitutional.    Id 29,    80 

4.  Anti-Trust  Law — Valid  Statute.  The  provisions  of  the  ** anti- 
trust law,"  being  chapter  257  of  the  Laws  of  1889,  so  far  as  they 
relate  to  the  business  of  insurance,  are  covered  by  the  title  of 
the  act,  and  are  therefore  valid.    In  re  Pinkney,  Petitioner 89 

5.  Normal  School  Fund — Interest,  How  Drawn  from  State  Treas- 
ury.  The  statutes  of  the  state  require  that  all  moneys  derived 
from  the  sale  of  lands  of  the  state  normal  school,  both  prin- 
cipal and  interest,  less  the  commissions  allowed  for  the  sale 
thereof,  shall  be  paid  into  the  state  treasury,  where  it  consti- 
tutes the  state  normal  school  fund.  The  interest  on  this  fund 
is  paid  to  and  received  by  the  state  treasurer  as  an  officer  of 
the  state,  and  the  statute  requires  him  to  deposit  it  in  the  state 
treasury.  The  interest  of  this  fund  cannot  be  drawn  from  the 
state  treasury  by  the  board  of  regents  of  the  state  normal 
school,  or  any  officer  thereof,  except  in  pursuance  of  an  act  of 
the  legislature  specifically  authorizing  the  same  to  be  done, 
passed  within  two  years  prior  thereto.  The  State,  ex  reL,  r. 
Stover 119 

6.  Eight- Hour  Law — Officers  and  Employes  in  Penitentiary.  The 
officers  and  employes  mentioned  in  { 20,  chapter  152,  Laws  of 
1891,  are  not  embraced  in  the  provisions  of  chapter  114,  Laws 
of  1891,  making  it  unlawful  for  laborers,  workmen,  mechanics, 
or  other  persons,  employed  by  the  state  of  Kansas,  to  work 
more  than  eight  hours  a  day.     The  State,  ex  reL,  v,  Martindale,  147 

7.  Laws — Enactment  All  laws  shall  be  enacted  by  biU.  (Const., 
art.  2,  J  20.)     In  re  Swartz,  Petitioner 157 
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STATUTE  —  CoMTiNUED : 

8.  Publication,    Laws  of  a  general  nature  are  not  in  force  until 
after  publication  thereof.  (Gonsi.,  art.  2,  {  9.)     Id 157 

9.  Invalid  Publication,    The  publication  of  an  act,  omitting  the 
enacting  claose,  is  not  a  valid  publication  thereof.    Id 157 

10.  Prosecution^  Premature,  Prosecution  under  an  act  not  yet  pub- 
lished is  prematurely  brought.     Id 157 

11.  Construed,  Section  12,  chapter  81,  of  the  act  relating  to  crimes 
and  punishments,  (^2183,  Qen.  Stat,  of  1889,)  is  expressly 
applicable  to  all  crimes  or  misdemeanors,  not  amounting  to 
felony,  and  an  assault  and  battery  is  within  the  statute.  In-  . 
tentional  violence  upon  the  person  killed  is  not  excluded  by 
the  statute.     The  State  v.  Spendlooe 160 

12.  Jnsurance  Company — Forfeiture  of  Charter,  The  repeal  of  a 
statute  under  which  an  insurance  company  is  organized,  by  a 
subsequent  act  of  the  legislature,  which  declares  the  charter  of 
such  insurance  company  forfeited  unless  the  company  complies 
with  the  provisions  of  the  repealing  act  within  a  limited  time, 
does  not  work  the  cancellation  of  policies  of  said  company 
outstanding  at  the  time  of  the  passage  of  the  later  act,  though 
the  company  failed  to  comply  with  its  provisions  and  thus  for- 
feited its  charter.    Manlove  v.  Insurance  Co 809 

STATUTES  CITED  AND  CONSTRUED: 
Oiviii  Codb: 

\  10 — form  of  action 1 879 

\  16,  subdiv.  2 — certain  actions  to  be  brought  within  iive  years,    60 

f  16,  subdiv.  4— action  within  15  years # «     60 

}  17 — legal  disability  to  bring  action 60 

[  18,  subdiv.  3 — certain  actions  to  be  brought  within  two  years^  826 

i  21 — limitation  of  action — absconding 326,  327 

5  36--joinder  of  plaintiffs 374 

>  37 — parties  plaintiff  or  defendant 374 

^'59 — summons — prsBoipe 291 

\  72,  73— notice  by  publication — afiBdavit 313 

i  74 — publication — paper 315 

}  83— joinder  of  actions 374,  380 

5  89— demurrer  by  defendant 373,  374 

§  91— waiver  by  defendant 377,  380 

§  92 — misjoinder — new  petition 376,  380 

§  139 — amendment  at  any  time 611,  750 

^  165— liability  of  sheriff,  how  fixed 35 

1 167— liability— bail 35 

§§  176,  177— replevin— delivery 189 

§S  184,  185 — replevin — trial — judgment 371 

55  275 — trial — order  of  procedure 433 

§  306 — new  trial— causes 315 

§  308 — application  for  new  trial— time 7rj2 

§  310 — petition  for  new  trial 314,  315 

§  396 — judgment — parties 379 

^5  523 — offer  to  compromise — costs 574 

§  528— offer  to  confess  judgment 574 

§  534 — notice  of  motion 763 

i:j  542a — jurisdiction  of  supreme  court 30,     33 

§§  551,  552 — stay — judgment — undertakini; 35 

§  556 — limitation — reversing — vacating  judgment 44'.) 

56  —  47  KAS. 
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STATUTES  CITED  AND  CONSTRUED  — Contimukd: 
CiTiii  Ooi>ii— Continued: 

§  575 — yaoating  jadgment — limitation — time 615 

§1 601,  602 — pay  for  improyements — tax  title. 70 

§  629— power  of  court 386 

§  724 — qoalifioations  of  surety 616 

Obiminai.  Codb  : 

§  69— information,  when  filed 510 

1 72 — amendment  of  information 162 

§  236  — oharge  to  jnry,  to  be  in  writing 142 

§  826— costs — payment  by  prosecotor 769,  770 

Laws  of  1871; 
Ch.  93,  i  17 — creation  of  insurance  fund 122 

Laws  of  1872: 

Oh.  175,  J  5 — highway,  how  opened 455 

Oh.  189,  1 4 — normal  school  lands — sale — money  paid  into  state 
treasury 120,122,  123 

Laws  of  1874: 

Oh.  108,  i  12 — opening  road — notice 406 

Laws  of  1875: 

Oh.  Ill — mutual  insurance  companies 224,  225,  226,  229 

Laws  of  1877: 

Oh.  176,  li  8,  4— state  agent— compensation 562 

Oh.  179 — normal  school,  Emporia;  reorganization 124 

Laws  of  1879: 

Ch.  80,  8  15— cities;  registration  of  yoters,  etc. 208,  205 

Ch.l66,  {  49 — what  moneys  to  be  deposited  in  state  treasury. .  121 
Oh.  166,  1 182— payment  for  work  done;  appropriation.. .  .568,  664 

Laws  of  1888: 

Oh.  124,  2  5 — railroad  commissioners;  duties 502,  503,  505 

Oh.  148,  1 1 — permanent  school  fund;  inyestment 121 

Laws  of  1885: 

Ch.  154 — railroad  companies  to  fence  their  roads 350 

Oh.  155 — railroad  companies;  liability  for  damages  by  fire. . .  520 

Laws  of  1886:  ^^  ^^ 

Oh.  108,  §  1 — state  officers  and  agents;  defining  certain  crimes, 

etc 564 

Oh.  156,  §3— normal  school  lands;  appraisement 121,  122 

Laws  of  1887: 

Ch.  81,  § 6— Garfield  county;  boundaries 251 

Oh.  165,  § 2 — intoxicating  liquors;  sale  by  druggist. 417 

Laws  of  1889: 

Oh.  245 — supreme  court,  rMating  to  proceedings  in 30,    33 

Oh.  257,  §§1,  8— trusts  in  restraint  of  trade,  unlawful,  etc.  .90,    91 

Laws  of  1891: 

Oh.  114,  §§  1,  2,  3— eight-hour  law 147,  148, 149,  160 

Oh.  152,  §§20,  89— salaries  of  certain  state  officers,  etc 149,  150 

Oh.  181,  §  17— repeal  of  certain  statutes 662,  664 
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STATUTES  OITBD  AND  CONSTRUED  — Continued: 
C0MP11.XD  Laws  of  1862: 

Ch.  83,  §7— killing  withoat  design  to  efiPeot  death. 164 

Oh.  50,  §§  1,  2,  3— act  to  repeal  aot  inoorporating  the  oity  of 

Qolndaro 696 

Gknbbal  Statutss  or  1868: 

Oh.  6,  §1 — assignment  for  benefit  of  creditors 426 

Oh.  22 — aot  regulating  oonyeyanoes 177 

Oh.  88,  §  12 — descents  and  distributions — duty  of  commissioners,  164 
Oh.  109,  §§23,  24— vacating  town-sites 697 

CoMPiiiBD  Laws  or  1879: 

Oh.  81,  §  12— manslaughter  in  the  first  degree 168,  164,  167 

Oh.  31,  |81— rape 155,  157 

Oh.  81, 1 129— forgery  in  the  second  degree 248 

Oh.  81,  §  183— forgery  in  the  fourth  degree 248 

Oh.  46,  §  15 — guardian  to  give  security 64 

Oh.  50a— insurance 226 

Oh.  81,  §  110— new  trial  granted,  when 894 

OoMPiLBD  Laws  or  1885: 

Oh.  24,  §§  106-118 — organization  of  new  counties 252 

Oh.  25 — counties  and  county  officer^ 252 

Oh.  26 — county  seats 262 

GknbbaXi  Statutbs  of  1889: 

1342 — voluntary  assignment,  how  executed 426,  595 
502,  507,  518 — commissioner  to  contract  for  building  bridge 

— how  paid  for 724 

T[  711 — registration  of  voters  in  city — penalty  for  neglect  of 

duty 208,  205 

1J 1108-1151 — who  deemed  seized  of  lands,  etc 177 

j[  1128,  1130 — what  instruments  recorded — when  void. 80 

T|  1321 — liability  of  railroads  for  damages  by  fire — evidence.. .  520 

633,  635,  641 

?1828 — railroad  commissioners — powers  and  duties 502,  505 

1362,  1368,  1364— railroad  crossings— signals— notice 113 

J"  1491— Garfield  county — boundaries 251 

^•|  1577-1593 — organization  of  new  counties 252 

1611-1929— counties  and  county  oflicers — county-seats 252 

1  1655— county  expenditures,  control  of 284 

[  1840— county  auditor — appointment.. . . ; 271,  272,  278 

1897 — relocation  of  county-seat 284 

I  1980— supreme  court — jurisdiction 35 

J  2116— probate  courts 65 

il  2120 — process,  and  service  of 63 

jt  2138 — manslaughter  in  the  first  degree 164 

]  2292 — bribing  witnesses 785 

If  2449— libel— law  and  fact 769 

if  2524 — intoxicating  liquors,  druggists  may  sell,  etc 417,  418 

11  2583 — intoxicating  liquors — public  nuisances 263 

1  2543 — intoxicating  liquors — duty  of  county  attorney.. .  .727,  729 

1  2819 — surviving  partner — refusal  to  act 308 

1  2820— executor— further  bond 68 

J1  2821,  2822— duties  of  surviving  partner 804 

Il  if  2982-2989 — executors    and    administrators — miscellaneous 

provisions 299 

If  2999 — exemption — other  than  head  of  family 743 
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STATUTES  CITED  AND  CONSTRUED  — Contiitobd: 
GBRERAii  Statutes  of  1889 — Continued: 

TJ  3165,  3166— leases— debt  of  another 80,  886 

^Tl  8219,  3228,  3231 — guardians  and  wards— bond — petition  for 

sale  or  mortgage — security 61,  62,  64 

•jjf  3270,  3272— bastard,  death  of— death  of  putative  father 783 

1 3868 — minority  of  males — of  females 60 

T  3903— chattel  mortgage  void,  unless 491 

J  4641 — supreme  court — reversing  judgments 72 

4642 — jurisdiction  of  supreme  court 30 

li  4673 — modifying  judgment — efiPeot  on  liens 24 

^  4738 — mechanics*  liens — foreclosure  — parties 660 

^  4931 — trial  before  a  justice — continuance 78 

^  6356 — criminal  case — appeal — errors  disregarded 171 

Yt  5476,  5477— highways— notice,  record,  etc 869,  860,  865 

•J  6486 — road — notice  of  opening 406 

*iT^5594,  5607 — ^school  district — officers — forfeiture — treasurer — 

bond 415 

J^\  5932-6935 — state  agent — duties — bond — compensation.  .562,  564 

T  6249— state  board  of  agriculture 188 

2  6256 — county  and  district  agricultural  societies 187 

J  6257— premium  lists 188 

1[1|  6310,  6312— normal  school — location— lands 120 

^1^  6358-6361 — regents  of  normal  school  at  Emporia,  etc 124 

T  6594 — state  school  funds — moneys  dep  sited 121 

1  6654 — permanent  school  fund — investments 121 

*[  6675 — expenditure  of  public  moneys — contract — restriction,  668 

T  6687 — rules  for  construction  of  statutes 272 

l  6868— bank  stock— taxation 746 

TI2  6994,  6996— invalid  sale  of  land  for  taxes 70 

"  7 159 — trusts  concerning  lands — in  writing 80 

7166 — trusts  and  powers — section  construed 689 


^} 


STATUTE  OP  FRAUDS— SBB  "Pbauds,"  1,6. 

STOCKHOLDER— SBB  *♦  Corpobations." 

SUPERSEDEAS  BOND— bbb  "Aotioji,"  1;  "Pbaotiob,  Supbbicb 
Coubt,"  4. 

SUPPLEMENTAL  PETITION— seb  "Plbadinq  and  Pbaotiob," 

60. 

SURETY— SBB  "PaoMissoBT  Note,"  4. 

T. 
TAKING  AND  CARRYING  AWAY— see  "Cbimihal  Law,"  6. 

TAXES,  AND  TAXATION: 
1.  Ejectrnent — Rights  of  Person  Holding  under  T<ix  Deed.  Where 
the  bolder  of  a  tax  deed  is  defeated  in  an  action  for  the  recov- 
ery of  land  sold  at  the  tax  sale  and  described  in  the  tax  deed, 
and  the  successful  claimant  is  adjudged  to  pay  the  holder  of 
the  tax  deed  the  taxes,  interest,  costs,  etc,  as  allowed  by  law, 
before  he  is  let  into  possession,  such  holder  of  the  tax  deed  is 
entitled  to  retain  the  possession  of  the  land  until  the  successful 
claimant  pays  the  taxes,  interest,  costs,  etc.,  as  required  of  him 
by  the  judgment  of  the  court.     Rose  v,  Neumian 18 
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TAXES,  AND  TAXATION— Comtiiiued: 
2.  Tovm-Site  Certificates  —  T<ix\  Deeds — Paramount  Title,  In  an 
action  for  the  recovery  of  real  estate,  where  the  plaintiff  claimed 
title  under  a  certificate  issued  by  a  town-site  company,  dnly 
assigned,  showing  that  the  holder  was  entitled  to  a  good  and 
sufficient  warranty  deed,  as  soon  as  such  company  should  re- 
ceive the  title  to  the  town-site,  and  snch  town-site  companyob- 
tained  the  title  through  the  probate  judge,  but  never  made  a 
deed  to  the  assignee  of  such  certificate,  and  the  corporation 
expired  by  limitation,  and  the  defendant  claimed  under  tax 
deeds,  which  were  void;  and  the  fact  was  that  he  had  been  in  pos- 
session of  the  premises  and  made  lasting  and  valuable  improve- 
ments thereon,  more  than  one  year  before  suit  was  brought: 
Held^  That  the  plaintiff^s  title  was  paramount  to  that  of  the 
defendant,  and  that  he  was  entitled  to  recover  as  the  equitable 
owner  of  such  real  estate.     Riggs  v.  Anderson 66 

8.  Tenancy  in  Common  —  Rights  inter  se.  Where  a  husband  and 
wife  have  an  interest  in  common  with  other  heirs  in  real  estate, 
and  are  in  the  possession  and  enjoyment  of  the  premises  under 
an  agreement  to  pay  the  taxes  and  *'keep  the  place  up,''  and 
the  husband  takes  an  assignment  from  the  county  of  a  tax  cer- 
tificate of  sale,  this  operates  as  a  payment  of  the  delinquent 
taxes;  and  an  assignee  of  the  tax-sale  certificate  from  the  hus- 
band takes  no  greater  or  higher  rights  than  the  husband  had, 
although  such  assignee  furnished  the  money  to  the  husband 
with  which  to  purchase  said  certificate;  and  in  an  action  for 
partition  between  the  heirs,  where  all  questions  of  title  are  set- 
tled in  favor  of  the  heirs,  the  assignee  of  the  tax-sale  certifi- 
cate is  not  entitled  to  interest  on  the  amount  paid  for  a  tax 
deed  from  the  date  of  payment  until  the  day  of  trial,  but  is 
only  entitled  to  interest  at  the  legal  rate  on  the  money  ad- 
vanced, subject  to  a  reduction  for  the  annual  rental  value  of 
that  part  of  the  premises  of  which  the  assignee  was  in  posses- 
sion.    Phipps  V,  Phipps 828 

4.  Tax'ScUe  Certificates — Eifidence.  Under  the  peculiar  circum- 
stances of  this  case,  the  tax-sale  certificate  in  the  hands  of  the 
briginal  purchaser,  or  of  his  assignee,  cannot  be  used  against 
the  heirs  for  any  other  purpose  than  as  evidence  of  the  amount 
of  delinquent  taxes  paid  by  either  of  them  on  t^e  land.     Id, . .  828 

6.  Improvements — Value — Recovery.  The  assignee  of  the  tax- 
sale  certificate  in  this  case  can  only  recover  for  the  value  of 
such  improvements  as  permanently  enhanced  the  value  of  the 
land.     Id 828 

6.  Bank  —  Transfer  to  Avoid  Taxation  —  Evidence  —  Finding, 
Whether  a  resolution  of  the  directors  of  a  national  bank  made 
on  the  28th  day  of  February,  declaring  a  dividend  of  $40,000, 
payable  out  of  the  surplus,  to  be  placed  to  the  credit  of  stock- 
holders' account,  and  to  remain  as  a  deposit  until  otherwise 
ordered,  is  a  mere  sabterfage  to  avoid  taxation  on  the  1st  day 
of  March  following,  or  is  made  in  good  faith,  is  a  question  of 
fact  to  be  determined  by  the  trial  court;  and  that  court  having 
heard  the  testimony  of  witnesses  and  made  a  finding  in  favor 
of  the  good  faith  of  the  transaction,  and  there  being  some  evi- 
dence to  support  such  finding,  it  will  not  be  disturbed  by  this 
court.     Pollard  v.  National  Bank 406 

7.  Sectarian  Colleges —  Void  Tax,  There  is  no  power  in  the  offi- 
cers of  a  city  to  subscribe  public  money  in  aid  of  private,  sec- 
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TAXES,  AND  TAXATION— Cohtinubd: 

tarlan  ooUeges,  and  a  tax  levied  on  property  within  the  oity 
for  that  purpose  is  void.  A,  T,  dt  8.  F.  Rid,  Co.  v.  City  of  Atchi- 
son    712 

8.  Illegal  Tax — Involuntary  Payment — Recovery,  K,  P.  Rly.  Co. 
V.  Comm're  of  Wyandotte  Co.^  16  Kas.  587,  and  A.  T.  dt  8.  F.  Rid. 
Co.  V.  ComnCrs  of  Atchison  Co.,  infra,  followed,  holding  that  a 
portion  of  the  illegal  tax  was  paid  by  plaintiff  under  snoh 
cironmstanoes  as  to  be  an  involuntary  payment,  which  may  be 
recovered  back.     Id 712 

9.  County  Bridge — Void  Levy.  The  levy  of  a  1-mill  tax  for  bafld- 
ing  eoanty  bridges,  the  cost  of  which  is  payable  oat  of  the  fond 
provided  for  the  current  expenses  of  the  county,  where  the 
levy  for  county  expenses  is  already  up  to  the  limit  allowed  by 
statute,  is  unauthorized  and  void.  A.  T.  db  8.  F.  Rid.  Co.  v. 
ComvfCrs  of  Atchison  Co 722 

10.  Involuntary  Payment.  The  case  of  K.  P.  Rly.  Co.  v.  Comm'rs 
of  Wyandotte  Co.,  16  Kas.  587,  followed,  holding  that  the 
first  half  of  the  illegal  tax  paid  by  plaintiff  on  December  17, 
the  treasurer  refusing  to  receive  or  to  receipt  for  any  tax  un- 
less the  illegal  portion  was  also  paid,  and  where  the  plaintiff 
protested  against  the  illegality,  and  stated  that  the  payment 
was  made  solely  to  avoid  the  issue  of  process,  and  gave  notice 
that  an  action  would  be  brought  to  recover  that  which  was  il- 
legally exacted,  should  be  considered  an  involuntary  payment. 

Id 722 

11.  Taxation  of  Banks — Injunction.  Where  a  bank,  organized  and 
existing  under  the  laws  of  the  state,  having  a  capital  stock  of 
$50,000,  divided  into  500  shares  of  $100  each,  which  are  held 
by  various  individual  stockholders,  makes  a  return  to  the 
proper  assessor,  verified  by  the  oath  of  its  president,  showing 
that  the  bank  is  the  owner  of  stock  in  a  company  or  corpora- 
tion of  the  actual  value  of  $22,000,  and  thereafter  such  return 
is  properly  filed  in  the  office  of  the  county  clerk,  and  upon  such 
return  taxes  are  assessed  and  levied  against  the  bank,  heldj  that 
the  bank  cannot  perpetually  enjoin  the  collection  of  such  taxes 
so  levied  upon  the  stock  returned  by  it,  upon  the  ground  that 
the  capital  stock  of  the  bank  is  held  by  individual  stockholders. 
In  such  a  case,  no  showing  for  equitable  relief  on  the  part  of  the 
bank  is  presented,  as  the  assessment  and  levy  of  the  taxes  com- 
plained of  were  induced  solely  by  the  action  of  the  bank.  TF»n- 
fteld  Bank  v.  Nipp 744 

TAX  DEED— SEB  "Taxes,  and  Taxation,"  1,  2. 

TAX-SALE  CERTIFICATES— SEE  "Taxes,  and  Taxation,"  4. 

TECHNICAL  ERRORS  — see  "Cbiminal  Law,"  14. 

TENANCY  IN  COMMON: 
Rights  inter  se.  Where  a  husband  and  wife  have  an  interest  in 
common  with  other  heirs  in  real  estate,  and  are  in  the  posses- 
sion and  enjoyment  of  the  premises  under  an  agreement  to 
pay  the  taxes  and  "keep  the  place  up,"  and  the  husband  takes 
an  assignment  from  the  county  of  a  tax  certificate  of  sale,  this 
operates  as  a  payment  of  the  delinquent  taxes;  and  an  assignee 
of  the  tax-sale  certificate  from  the  husband  takes  no  greater 
or  higher  rights  than  the  husband  had,  although  such  assignee 
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TENANCY  IN  COMMON— Oowtinumd: 

furnished  the  money  to  the  hasband  with  which  to  purchase 
said  certificate;  and  in  an  action  for  partition  between  the 
heirs,  where  all  qaestions  of  title  are  settled  in  favor  of  the 
heirs,  the  assignee  of  the  tax-sale  certificate  is  not  entitled  to 
interest  on  the  amonnt  paid  for  a  tax  deed  from  the  date  of 
payment  until  the  day  of  trial,  but  is  only  entitled  to  interest 
at  the  legal  rate  on  the  money  adyanced,  subject  to  a  reduction 
for  the  annual  rental  valud  of  that  part  of  the  premises  of 
which  the  assignee  was  in  possession.    Phipps  v.  Phipps 828 

"THEREUPON"— SKB  *»Nbw  Tbial,"  6. 

TIME  NOT  OP   ESSENCE  OP   CONTRACT— sbb  "Contbaot," 
26. 

TITLE: 

1.  Contrcuit — Sale  of  Land — Implied  Warranty .  In  every  contract 
for  the  sale  of  land  there  is  always  an  implied  warranty  by  the 
vendor  that  he  has  good  title,  unless  such  warranty  be  expressly 
excluded  by  the  terms  of  the  contract.  The  implied  warranty 
exists  so  long  as  the  contract  remains  executory,  t.  e.,  until  the 
deed  is  given.    Durham  v.  Hadley 73 

2.  Clouded — Purchaser ^  When  not  Compelled  to  Pay,  Where  a 
purchaser  enters  into  a  written  agreement  with  the  alleged 
owner  of  certain  land  to  purchase  the  same  upon  installments, 
and  the  purchaser  afterward  discovers  that  the  title  is  clouded 
upon  the  records  by  an  apparent  incumbrance  in  such  a  man- 
ner as  to  aJBteot  the  value  of  the  property,  and  to  interfere  with 
the  sale  of  the  land  to  a  reasonable  purchaser,  such  a  purchaser 
is  not  compelled  to  complete  the  payments  upon  his  contract 
and  trust  to  future  litigation  to  clear  or  quiet  the  title.    Id,  .78,     74 

8.  Chattel  Mortgage — lAen — Priority.  Where  a  mortgagee  ob- 
tains possession  of  the  mortgaged  chattels  before  any  lien  or 
other  right  attaches,  his  title  under  the  mortgage  is  good 
against  everybody,  if  it  was  previously  valid  between  the 
original  parties  to  the  mortgage.  The  purchaser  of  a  note 
secured  by  a  subsequent  mortgage  upon  the  same  prop- 
erty, taken  by  the  mortgagee  with  notice  of  the  prior  mort- 
gage, is  bound  to  take  notice  of  the  possession  of  the  first 
mortgagee,  acquired  previous  to  such  purchase.  Oa^non  v, 
Brovm 88 

4.  Public  Land — Assignment  of  Certificate  of  Purchase — Not  Re- 
corded—  When  Void.  An  assignment  of  the  certificate  of  pur- 
chase of  land  from  the  United  States  may,  under  the  registry 
laws,  be  proved  or  acknowledged  and  filed  for  record  in  the 
office  of  the  register  of  deeds;  and  where  it  is  neither  proved 
nor  acknowledged  nor  so  filed  for  record,  it  is  void  under  the 
registry  laws  of  1859  as  to  all  subsequent  purchasers  for  a  valu- 
able consideration  without  notice,  (Act  of  1859  relating  to  Con- 
veyances, i  18,)  and  void  under  the  registry  laws  of  1868  as  to 
all  persons  except  such  as  have  actual  notice  of  the  assign- 
ment. (Act  of  1868  relating  to  Conveyances,  JJ  19,  21.)  Ship- 
pen  V.  Kimball 178,  174 

5.  Railroad  Land  Grant  — Location  of  Route,  By  act  of  congress  of 
July  26,  1866,  the  Union  Pacific  Railway  Company,  southern 
branch,  afterward  the  M.  K.  A  T.  Railway  Company,  received  a 
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grant  of  right  of -way  for  its  road  200  feet  wide  through  the  re- 
served and  ceded  lands  of  the  government.  Prior  to  December 
24, 1867,  the  latter  company  surveyed  its  line  of  road,  and  filed  ite 
map  designating  its  roate,  with  the  secretary  of  the  interior. 
October  9,  1869,  one  Hodges,  one  of  the  grantors  of  the  de- 
fendant J.  B.  Cook,  purchased  of  the  government  the  land  in 
dispute.  Afterward,  in  May  and  June,  1870,  the  railway  com- 
pany changed  the  line  of  its  road  and  built  it  across  the  land 
in  dispute,  the  original  location  not  having  touched  the  quarter- 
section  to  which  the  land  in  question  belongs.  Held,  That  by 
the  survey  of  its  line,  and  the  filing  of  its  map  designating  the 
route  of  its  road,  the  company  exercised  its  right  under  its 
grant,  and  could  not  reclaim  it  two  years  and  a  half  afterward, 
on  changing  its  line  of  road,  so  as  to  affect  the  rights  of 
Hodges,  or  his  grantees.    M,  K.  db  T.  Rly.  Co,  v.  Cook, 216 

6.  Homestead — Extent  of  Right,  Under  the  homestead  exemption 
laws  of  this  state,  the  homestead  must  consist  of  one  body  of 
land.  A  person  residiog  upon  one  40- acre  tract  of  land  and 
owning  a  second  upon  which  he  does  not  reside,  and  which  only 
corners  with  the  first,  cannot  hold  the  second  40  exempt  as  a 
homestead.    Linn  Co,  Bank  v,  Hopkins 580 

7.  Resulting    Trusts  —  Homestead  Purchased  with    Wif^s  Funds, 

Where  a  husband  and  wife  reside  in  another  state,  and  she  has 
a  considerable  amount  of  property  and  he  has  none,  and  he  is 
nearly  blind,  and  they  agree  to  come  to  Kansas  and  procure 
land  which  shall  belong  to  her,  and  they  come  and  settle  upon 
a  quarter  section  of  government  land,  intending  to  procure  the 
title  under  the  United  States  homestead  laws,  and  the  entry 
thereof  is  made  in  his  name,  but  she  furnishes  all  the  money 
to  pay  the  costs  and  expenses  thereof,  and  to  make  all  the  im- 
provements thereon,  and  valuable  improvements  are  made 
thereon,  and,  when  final  proof  is  made  it  is  made  in  his  name, 
but  still  it  is  the  intention  and  agreement  of  the  parties  that 
the  property  shall  be  hers,  and  he  agrees  to  convey  the  title 
to  her  as  soon  as  the  patent  shall  be  issued,  she  agreeing  to 
furnish  him  a  home  thereon  as  long  as  he  shall  live,  and  they 
continue  to  reside  upon  the  property,  and  slie  continues  to 
make  improvements  thereon,  and  in  a  little  more  than  one 
month  after  the  final  proof  is  made  the  husband  dies  intestate, 
and  without  executing  to  his  wife  any  deed  for  the  land,  held^ 
that  under  the  facts  of  the  case  the  wife  is  entitled  to  the  prop- 
erty.    Barlow  v.  Barlow 676 

8.  Sale  of  Land — Defective  Title  — Recovery  by  Vendee  of  Money  Paid. 
Where  K.  sells  to  B.  certain  blocks  of  land,  and  gives  B.  a  title 
bond,  in  which  he  agree?,  upon  payment  of  the  purchase-money 
by  B.,  to  execute  and  deliver  to  B.  a  deed  conveying  an  inde- 
feasible estate  in  fee-simple,  B.  may  refuse  to  accept  a  deed 
for  said  blocks  of  land  upon  the  discovery  of  a  cloud  on  the 
title  in  the  form  of  an  unsatisfied  mortgage  of  record;  and 
unless  K.,  within  a  reasonable  time  after  demand,  pay«  such 
mortgage,  or  procures  a  release  of  the  same,  B.  may  bring  suit 
to  recover  back  the  money  paid  on  such  contract.  Kimball  v. 
Bell 757 

See  **Ejeotment,"  3;  "Mostgagk/*  10. 

TITLE,  CLOUDED  — SEE  "Title,"  2. 
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INDEX.— Vol.  47.  889 

TITLE  OP  CASE— 8MB  "Pbaotiob,  Supbbmk  Coubt,"  1. 

TOWN-SITB  CERTIFICATES— BBB  "Ejbotmbnt,"  8. 

TRESPASS  — BBB  "Action,*'  4;  "Injunction,"  1. 

TRIAL  ON  WRONG  THEORY— sbb  "Plbading  and  Pbaotioe," 
72. 

TROVER  AND  CONVERSION  — sbb  "Chattbl  Mobtoaob,"  10. 

U. 

ULTRA   r/i2fi5— 8BB  "Oontbaot,-'21.      * 

UNITED    STATES    CIRCUIT    COURT  — bbe    "Plbadino    and 
Pbaoticb,"  74. 

UNVERIFIED  ANSWER— sbb  '*  Plbadino  and  Pbaoticb,"  7. 

V. 

VACATION— BBB   « JUDOMBNT,"    1,  12. 

VALID  JUDICIAL  SALE— sbb  "Mobtoaob,"  1. 

VENDOR  AND  VENDEE: 

Fravdulent  Sale — Rights  of  Bona  Fide  Purchaser,  Where  an  in- 
solvent merchant  sells  his  stock  of  merchandise  to  defrand 
his  creditors,  his  vendee,  without  notice  of  the  fraud  at  the 
time  of  the  sale,  is  protected  only  to  the  extent  of  payments 
made  or  security  or  property  appropriated  in  payment  thereof 
before  he  obtains  knowledge  of  the  fraud  of  his  vendor.     Work 

V,  Coverdale : 807 

See  *»CoNTBAOT,"  22. 

VERDICT: 

1.  Findings — Harmony.  If  the  findings  of  the  jury  will  fairly 
admit  of  an  interpretation  which  will  make  them  harmonious 
with  each  other  and  with  the  general  verdict,  that  interpretation 
should  be  given,  rather  than  one  which  will  overturn  and  destroy 
the  findings  and  verdict.  ( Following  Railroad  Co,  v.  Ritz,  88  Kas. 
404.)     Ja^on  v.  Linnington 897 

2.  Master  and  Servant — Death  by  Wrongful  Act — Action  by  Parents 
— Excessive  Verdict  In  an  action  brought  for  the  benefit  of 
the  parents,  as  next  of  kin,  to  recover  for  the  alleged  negli- 
gent killing  of  their  son,  who  was  grown  up,  of  full  age,  and 
living  apart  from  them,  but  was  unmarried,  no  proof  was  of- 
fered of  the  parents'  financial  condition,  or  that  they  had  ever 
received  any  actual  pecuniary  benefits  from  the  son  during 
his  life-time;  nor  was  there  any  evidence  showing  a  reasonable 
probability  of  pecuniary  advantage  to  them  from  the  contin- 
uance of  the. son's  life.  Held^  That  a  verdict  awarding  them 
$1,500  .as  damages  was  excessive,  and  that  under  such  evidence 
no  more  than  nominal  damages  were  recoverable.  The  evi- 
dence of  negligence  produced  upon  the  trial  examined,  and 
field  to  be  sufficient  to  warrant  the  court  in  submitting  the  case 

to  the  jury.     Coal  Co.  v.  Limb 469 
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VERDICT— Continued: 
8.  Inconaiatent  Findings — Neuf  Trial.  The  reoord  in  this  oase  ex- 
amined, and  held,  that  the  special  findings  of  the  jnry  are  so 
inconsistent  with  each  other  and  with  the  general  verdict,  and 
disclose  such  a  want  of  intelligence  and  fairness,  that  the  mo- 
tion for  a  new  trial  shoald  have  been  sustained  by  the  trial 
oonrt.    5.  K,  Rly.  Co.  v.  Gorsuch. r 588 

VERIFICATION— saB  '^Plbadino  and  Pbaotiob,"  7. 

VESTED  RIGHTS- 8EB  "Statute,"  8. 

VOID  EXECUTION— SEE  "Justices,  and  Justices'  Coubtb,"  9. 

W. 
WAIVER— SEE  "Ebbob,"  14;  "Pabtibs." 
WAIVER  OP  IRREGULARITIES— SEE  "Attachment,"  4. 
WARRANTY— SEE  "Action,"  14;  "Contbaot,"  2;  "Title,"  1. 

WILL: 
District  Courts — Jurisdiction — Claim  against  Decedents  Mutate. 
The  district  courts  of  this  state  have  jurisdiction  to  entertain 
and  enforce  a  demand  against  property  of  a  deceased  person 
who,  by  will,  devoted  almost  his  entire  estate  to  the  perpetua- 
tion of  a  banking  business  in  which  he  had  been  engaged  during 
his  life-time,  and  whose  continuance  he  committed  to  executors 
named  in  his  will;  the  claim  sought  to  be  enforced  in  the  dis> 
trict  court  having  originated  in  the  course  of  the  banking 
business,  some  years  after  the  death  of  the  testator,  and  after 
all  debts  of  the  testator  existing  at  the  time  of  his  death  had 
been  paid.    In  re  Hyde^  Petitioner. .  .* 277 

WITNESS: 

CondemntUUm  Proceeding — Value  of  Land  Taken — Expert  Evi- 
dence. Where  farmers  or  others  give  their  opinions,  as  experts, 
as  to  the  market  value  of  land  with  which  they  are  acquainted, 
it  is  not  improper,  upon  cross-examination,  for  the  purpose  of 
testing  their  knowledge  and  competency,  to  inquire  of  them 
concerning  the  sales  of  adjoining  land.  C.  K.  db  N.  Rly.  Co.  v. 
Stewart 704 
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